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ited States et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSEPH GEORGE
CDCR #F-3834

Plaintiff,

VS.

UNITED STATES et al,

Defendand.

Plaintiff Joseph Georga prisonercurrentlyincarcerated atalifornia Correctionall

Case No0.:3:19-cv-0155#BAS-BLM
ORDER:

1) DENYING MOTIONSTO
PROCEED IN FORMA PAUPERIS
AND TO APPOINT COUNSEL AS
BARRED BY 28 U.S.C. § 1915(g)
[ECF Nos. 2, 3];

2) DENYING MOTIONSFOR
TEMPORARY RESTRAINING
ORDER [ECF Nos. 4, 7]; AND

3) DISMISSING CIVIL ACTION
WITHOUT PREJUDICE FOR
FAILURE TO PAY FILING FEE
REQUIRED BY 28 U.S.C. § 1914(a)

Institution (“CCI”) in Tehachapi, Californjaand proceeding pro seasfiled acivil rights

1 Plaintiff was incarcerated at High Desert State PriébfDSP”) in Susanville, California when H
submitted his Complaint on August 15, 2019, but he was transferred to CCI as of August 23S2e

Compl., at 1, ECF No.5at 1.)
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Complaintpursuant to 42 U.S.C. § 138 (Se€‘Compl.,” ECFNo. 1)

Plaintif's Complaint names more than 100 identified and unidentified
Defendants including the former Secretary of the California Department @&ofions ang
Rehabilitation, the former and current District Attorneys for the County of San [

various deputy distrct attorneys,San Diego Police Department and Superior C

officials, public defenders, the CEOs of AT&T, Walmart, and Rite Aldstic surgeons

public school officials, and dozens of correctional officers at Richard J. Dol
Correctional Facilitythe California Substance Abuse and Treatment FaqitBATF”),
the California Institution for Men(*CIM”) , HDSP, andCorcoranState Prisor(*COR?”).
The Complainis comprised of 353 pages including exhibiBaintiff assertserialacts
of “civil conspiracy” as well as violations ainspecified‘fed/sfate] constitutional civil
rights, [and] tort law.” He referencesetaliation, “failure to protect, assault, battery

denials of medical carejd heclaims arfattempted 187wwascommitted against him :

“several st[ate] prisons],] jails[], and in free socjetyating from 12/6/2006 to 7/20/13.

(SeeCompl.at 15, 1119)
Plantiff has not prepaithecivil filing fee required by 28 U.S.C. § 1914(a); inste
hehasfiled a Motion to Proceelh Forma Pauperi¢‘IFP”) pursuant to 28 U.S.C.B15(a)
(ECF No. 2), together with a Motion to Appoint Counsel pursuant to (28.C.
8§ 1915(e)(1) (ECF No. 3), antivo Motions for Temporary Restraining Order a
Preliminary Injunction (SeeECFNos. 4, 7.)
l. Motion to Proceed | FP
A. Standard of Review

“All persons, not just prisoners, may seek IFP statuddore v. Maricopa Cty).
Sheriff’'s Office 657 F.3d 890, 892 (9th Cir. 201 Brisoners like Plaintiff, however, “fa¢

2 Plaintiff has filedtwo separate TR®requesting immediate preliminary injunctive reliefyd his
Complaintfurther “seeks authorization to start a militisgnd asks that hidéderal and state gun righ
including [a] concealed wean permifbe] reinstated as [a] right to protect [him]self upon releag8ee
Compl. at 10.)

2
3:19cv-0155%#BAS-BLM

Doe

Diego

ourt

4

noval

~

ad,




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

an additional hurdle.”ld. In addition to requiring prisoners to “pay the full amount ¢
filing fee,” in “monthly installments” or “increments” as provided by 28 U.{
8 1915(a)(3)(b), the Prison Litigation Reform Act (“PLRA”) amended section 1®
preclude the privilege to proceed IFP in cases where the prisoner:

has, on 3 or more prior occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States that was
dismissed on the grounds that it is frivolous, malicious, or fails to state a claim
upon which relief can be granted, unless the prisoner is under imminent
danger of serious physical injury.

28 U.S.C. § 1915(g). “This subdivision is commonly known as the ‘three strik

provision.” Andrews v. King398 F.3d 11131116 n.1 (9th Cir. 2005).“Pursuant tg
8 1915(qg), a prisoner with three strikes or more cannot proceed léPsee also Andrew
v. Cervantes493 F.3d 1047, 1052 (9th Cir. 2007) (hereaf@ervantey (under the
PLRA, “[p]risoners who have repeatedisought unsuccessful suits may entirely be ba
from IFP status under the three strikes rul@Me objective of the PLRA is to further “tl
congressional goal of reducing frivolous prisoner litigation in federal codiiefney v.
Kupers 128 F.3d 1310, 1312 (9th Cir. 1997).

“Strikes are prior cases or appeals, brought while the plaintiff was a prigdmen,
were dismissed on the ground that they were frivolous, malicious, or failed to state’'a
Andrews 398 F.3d at 1116 n.1, “even if the district court styles such dismissal as &
of the prisoner’s application to file the action withuépayment of the full filing fee,
O’Neal v. Price 531 F.3d 1146, 1153 (9th Cir. 2008)/hen courts “review a dismissal
determine whether it couas a strike, the style of the dismissal or the procedural pq
Is immaterial. Instead, the central question is whether the dismissal ‘rang the PLRA
of frivolous, malicious, or failure to state a claimEl-Shaddai v. Zamora833 F.3d 1036
1042 (9th Cir. 2016) (quotinglakely v. Wards738 F.3d 607, 615 (4th Cir. 2013)).

Once a prisoner has accumulated three strikes, section 1915(g) prohibits his
of any subsequent IFP civil action or appeal in federal court unless he faces “imn
danger of serious physical injurySee28 U.S.C. § 1915(gervantes493 F.3d at 1054
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52 (noting 8 1915(g)’s exception for IFP complaints which “make[] a plausible alleg
that the prisoner faced ‘imminent danger of serious physical injury’ dittleeof filing”).

B. Discussion

1. Plausible Allegations of Imminent Danger

As bestthe Courtcan deciphemeither Plaintiff's Complaint nor his TREZontain
“plausible allegations” to suggest he “faced ‘imminent danger of serious physical
at thetime of filing.” Cervantes493 F.3d at 1055 (quoting 28 U.S.C. § 1915(t)¥tead,
his Complaint allegesa vast conspirac involving surveillance, harassmengnd

intimidation undertakenat the hands of both the state and federal governmer

“orchegdrat[e] organized criminals to attempt to murder, stalk, harass, reamitretaliate

against him over the span of more than a debattae during, and aftenisincarcerabn.
This “tyrannical” conduct is allegédsupported bythe reams ofadministative appeal
and prisorrecordsPlaintiff attaches in no particular order as exhitothis pleading (Se€
Compl. at8-10, 14-15, 24-353) Plaintiff's first TRO claims his “life isin imminent
danger” because he “has a big deep cavity between (B) tared has been assaulteloly
prison gang members sevetiahesin the paswhile heincarcerated at SATF,@R, and
HDSP. (SeeECF No. 4at 2-5.) His second’RO alleges, without any factual suppdtingat
he is in danger of “ambush” if he leaas cell at CClI, and therefore, requires immed
injunctive relief requiring the Secretary of the CDCR and Warden of CCI “havenjhit
delivered to [his] cell dodr (SeeECF No. 7 at 42.)

Plaintiff does notplausibly allege in any of his filingsto havebeen imminently

targetedsubject to impending attacér to facearny viabledangerat the timehe filed his

Complaint onAugust B, 2017 To qualify for §1915(g)’s exception, theanger alleged|

faced must be realproximate and/or ongoing. See Cervantes 493 F.3d at 1056;

Ciarpaglini v. Sainj 352F.3d 328, 330 (7th Cir. 2008)T]he harm must be imminent ¢
occurring at the time the complaint is filed. Speculative and nespecific degationsof
potential dangeithe possibility ofretaliation andincidentsof past harnare insufficient
Cervantes 493 F.3dat 1057 n.11see also Womack v. Sullivado. 2:14cv-85-EFB P,
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2014 WL 11774841at *1 (E.D. Cal. 2014) (finding inmate’s allegatiayfgposttraumatic
stress and teetgrinding due to prison’s failure to provide him singlell statug
insufficient to show “imminent danger of serious physical injury” under 8 1915¢port
and recommendation adopte2D14 WL 11774842 (E.D. Ca&1014),aff'd, 594 F. Appk

402 (9th Cir. 2015)Beeson v. CopseiNo. 1:10cv-454-BLW, 2011 WL 4948218 (D

Idaho 2011) (findingallegations of “prison violence, reprisal, gadion, [and] loss of
const. rights” were‘vague, nonspecific allegationsgnd] . . . insufficient to show
imminent danger”);Sierra v. WoodfordNo. 1:07cv-149 LJO GSA (PC), 2010 W,
1657493 at *3 (E.D. Cal. April 23, 2010) (finding “long, narrative, rambling staten
regarding a cycle of violence, and vague references to motives to hmesunfficient to
show the prisoner faced an “ongoing danger” as requirétebyante

Therefore, Plaintiff has not made any “plausible allegations” to suggest he
‘imminent danger of serious physical injury’ at the time of filingHe Court now turns t
whether Plaintiff has accumulated three strikes.

2. Three Strikes

While Defendantsypically carry the burden to show that a prisoner is not enj

|

nents

face

itled

to proceed IFP, “in some instances, the district court docket may be sufficient tthsthiow

a pria dismissal satisfies at least one on the criteria und€a5(g) and therefore cour
as a strike.”Andrews 398 F.3d at 11120. That is the case here.

The Court finds thaPlaintiff Joseph Georgeurrentlyidentified asCDCR Inmate
#BF-3836 and formerly identified as CDCR Inmate-#9867 (seeCompl.at 30, hashad
threeprior prisoner civil actions and/or appeals dismissed on the grounds that thg

frivolous, malicious, or failed to state a claim upon which relief may be grénted.

3 A court may take judicial notice of its own recorsise Molus v. SwahNo. 05cv452MMA(WMc), 2009
WL 160937, *2 (S.D. Cal. 2009) (citingnited States v. Author Sery804 F.2d 1520, 1523 (9th C
1986)), and “may take notice of proceedings in other courts, both within and without the fedieial
system, if those proceedings have a direct relation to matters at iBias . Moynihan508 F.3d 122,
1225 (9th Cir. 2007) (quotingennett v. Medtronic, Inc285 F.3d 801, 803 n.2 (9th Cir. 200Zge alsd
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They are:

1) George v. SchultzCivil Case N04:05-cv-01070CW (N.D. Cal.Nowv.
9, 20(®) [Order DismissindAmendedComplaint for Failing to State a Claim
pursuant to 28 U.S.C. § 1915A[llECF No.12) (strike 1);

2)  George v. DogeCivil Case N04:07-cv-0369+CW (N.D. Cal.Aug. 1,
2007) [Order Dismissing Case as duplicatimad abusivepursuant to 28
U.S.C. 81915A) (ECF No.3) (strike two) and

3) Georgev. United Stateset al, Civil Case No. 3:1%v-01544AJB-
BLM (S.D. Cal. Oct. 72019) [Order Granting Motionto ProceedFP,
Denying Motions to Appoint Counsel and for Joindad Dismissing Civil
Action as Frivolous pursuant to 28 U.S.C.1885(e)(2(B)] (ECF Na 9
(strike three).

Accordingly, because Plaintiff has, while incarcerated, accumutllated“strikes”
pursuant to 8§ 1915(g), and he fails to make a “plausible allegation” that he faced im
danger of serious physical injury at the time he filed his Complaint, he is not entitlec
privilege of proceeding IFP in this actioee Cervantegl93F.3d at 1055Rodriguev.
Cook 169 F.3d 11761180 (9th Cir. 1999) (finding that 28 U.S.C.1815(g) “does no
prevent all prisoners from accessing the courts; it only precludes prisoners with a
of abusing the legal system from continuing to abuse it while enjoying IFP sta®s
also Franklin v. Murphy 745 F.2d 1221, 1231 (9th Cir. 1984) (“[Clourt permissiol
proceed IFP is itself a matter of privilege and not right.”).

The CourtDENI ES Plaintiff's Motion to Proceed In Forma Pauperis. fE4o. 2.)
II.  Motion to Appoint Counsel

In addition Plaintiff has fileda Motion to Appoint Counsel pursuant t8 2).S.C.
§1915(e)(1) (ECF No. 3) However, a motion to appoint counsel pursuan
section1915(e)(1) necessarilgepend upon Plaintiff's ability to proceed IFPSee28

U.S.C. 81915(e)(1) (“The court may request an attorney to represent any person uf

United States ex rel. Robinson Rancheria Citizens Council v. Bornep9TicF.2d 244, 248 (9th C
1992).
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afford counsel.”). The Court may not appoint counsel uRtiaintiff has been determineg

eligible to proced pursuanto the IFP statute due to indigenard the decision to appoi

counsels within “the sound discretion of the trial court[,] and is granted only in exegt

circumstances.’Agyeman v. Corr. Corp. of An890 F.3d 1101, 1103 (9th Cir. 2004).
Because Plaintiff is not entitled to proceed IFP pursuant to 28 U.S.C. § 161
this case, he is also not entitled to the appointment of counsel ua@éb&)(1). The
CourtDENIES Plaintiff's Motion to Appoint Counsel. (ECF No. 3.)
[11. Motionsfor Temporary Restraining Order and Preliminary I njunction
Finally, Plaintiff seeks immediate injunctive relief pursuant todfatRule of Civil
Procedure65 preventing hisrelease from Ad/Sef requiring his placement on ne
disciplinary segregation gt “with live feed surveillance camera monitoringnandating
that “the dentist perform tooth extraction or fillings [ws] first visit,” and requiring the
currentSecretary of CDCRwho is not named as Defendant) and the Warden of CCI
[his] mail delivered to [his] cell door.(SeeECF No. 4at 1, ECF No. 7 at 3.

The Court finds that Plaintiff has not estahkdhe is entitled to injunctive relief.

First, no noticeof the requested TR@as been pragied to the adverse party plaintiff
thatseeks a TRO without notice upon an adverse paustset out “specific facts in a

affidavit or averified complaint .. . [which] clearly show that immediate and irrepars

injury, loss, or damage will result . before the adverse padgn be heard in oppositior).

Fed. R. CivP. 65(b)(1)(A) Plaintiff has not done sd[C] ourts have recognized very fq
circumstances justifying the issuance of an ex parte THRR@rio Air Racing Ass'n., Inc.
McCord 452 F.3d 1126, 1131 (9th Cir. 2006jhe Court finds it inappropriate to issu
TRO withoutnotice here.

Secondaplaintiff seeking a preliminary injunction must establish: (1) a likelih

of succeed on the merits; (2) a likelihood that plaintiff will suffer irreparaaten in the

absence of preliminary relief; (3) that the balance of equities tips in his &ab(4) that

an injunction is in the public interestVinter v. Natural Res. Def. Coundi55 U.S. 7, 2
(2008).“T he standard for issuing a temporary restraining order is identical to the st
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for issuing a preliminary injunction.Lockheed Missileé& Space Co., Inc. v. Hugh¢
Aircraft Co, 887 F. Supp. 1320, 1323 (N.D. Cal. 19%8e also Stuhlbarg Intern. Sa
Co., Inc. v. John D. Brush& Co., Inc, 240 F.3d 832, 839 n.7 (9th Cir. 200plding the
standards for issuing a TRO are “substantialintical” to those for issuing a preliming
injunction). “[ljnjunctive relief is ‘to be used sparingly, and only in a clear and f
case,” especially when the court is asked to enjoin the conduct of a state. aGenuyz
v. Vernon 255 F.3d 1118, 1128 (9th Cir. 2001) (quotiRigzo v. Goode423 U.S. 362
378 (1976)).

Plaintiff fails to meetthe Winter requirements. rl fact, while his Complaint is
hundreds of pages lonigdoes not contaifshort and plain statement of the claim show
that [he] is entitled to religf and thereforeloes nostate any plausible claim upon whi
81983 relief can be grante&eeFed. R. Civ. P. 8(a)(2Ashcroft v. Igbal556 U.S. 662
67778 (2009). A pleadingcanviolate Rule 8(a) if it is “highly repetitious, or confuse
or consigis] of incomprehensible rambling.Cafassov. Gen’l Dynamics C4 Sydnc.,

D
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ing
ch

|®X

637 F.3d 1047, 1059 (9th Cir. 2011) (quoting 5 Wright & Miller, Fed. Prac. & Fgoc.,

1217 (3d ed. & Supp. Aug. 2019¥%ee also Hearns v. San Bernardino Police D&8R0

F.3d 1124, 1132 (9th Cir. 2008) (“[l]t is not the district court’s job to stitch together

cognizable claims for relief from [a] wholly deficient pleading.”) (citation omitt

ed)

Morrison v. United States270 F. App’x 514, 515 (9th Cir. 2008) (affirming Rule 8

dismissal of pro se complaint “contain[ing] a confusing array of vague and undeyv
allegations,” and which “did not allege sufficient facts or jurisdictional basapfedera
claim for relief.”).

Without a short and plain stateméait relief or a plausible claim upon which reli

can be grantedPlaintiff s Complaint violates Rule 8Therefore, Plaintiff has necessatii

fails to show, for purposes of justifying preliminary injane relief, any likelihood o
success on the merits of his clainfSee Pimental v. Dreyfu670 F.3d 1096, 1111 (9
Cir. 2012) (“[A]t an irreducible minimum the moving party must demonstrate a fair c
of success on the merits . ). Having made thisiiding, the Court need not reach t
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remainder of th&Vinterfactors. Williams v. DuffyNo. 18cv-6921-BLF, 2019 WL 95924
at *3 (N.D. 2019);see also Asberry v. Beartllo. 13cv2573 WQH (JLB)2014 WL
3943459, at *9 (S.D. Cal. 2014) (denying prisoner’'s motion for preliminary injun
because his complaint was subject to dismissal pursuant to 28 U.BC5(8)(2) and
8 1915A, and therefore he had not shown he was “likely to succeed on the merits’
claim, that “the balance of equities tip[ped] in his favor,” or the issuahag injunction
would serve the public interest).

Forthese reasons, the CoENIES Plaintiff's Motions for TRO and Reliminary
Injunction (ECF Na. 4, 7).
IV. Conclusion and Orders

Based on the foregoinghe Court

1) DENIES Plaintiff's Motions to Proceed IFPHCF No. 2 and to Appoint
Counsel pursuant to 28 U.S.C. § 1915(e)(1) (ECF NasBarred by 28 U.S.C. £915(9g);

2) DENIES Plaintiff's Motions for Temporary Restraining Order a
Preliminary Injunction (ECF N® 4, 7);

3) DISMISSESthiscivil action without prejudicéased on Plaintiff'$ailure to

pay the full statutory and administrative $400 civil filing fesguired by 28 U.S.C.

§1914(a)
4)  CERTIFIESthat an IFP appeal of this Order would not be taken in Guotid
pursuant to 28 U.S.C. § 1915(a)(3); and

5) DIRECTSthe Clerk of the Court to close the file.
Plaintiff may reopen this case only if he pays the full $400 civil and administrativ
required by 28 U.S.C. § 1914(@n) or before November 18, 2019.

IT ISSO ORDERED.
DATED: October 7, 2019

(yilng ;Jg;{.jf;{l;-‘__;( !
Hon. Cvynthia Bashant
United States District Judge
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