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Suldseth et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ALBERTO SANDOVAL, Case N0.19-cv-01584BAS-RBB

CDCR #AM-0186
ORDER:

Plaintiff,
(1) GRANTING MOTION TO

V. PROCEED IN FORMA

PAUPERIS [ECF No. 3],
DAVID GULDSETH, M.D.; ROMAN B.

CHAM, M.D., AND

Defendarg. | (2) DISMISSING COMPLAINT FOR
FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C.

§ 1915(e)(2) AND § 1915A(b)

On August 23, 2019, Alberto Sandov{@Plaintiff”), currently incarcerated ahe
Richard J. Donovan Correctional Facility (“RJD”) located in San Diego, California
proceeding pro se, filed a civil rights Complaint pursuant to 42 U.S.C. § 1B€3 No.
1 (“Compl.”.) Plaintiff has not paid the civil filing fee required by 28 U.S.C. § 1914
instead he has filed a Motion to Proceed In Forma Paupeity’) pursuantd 28 U.S.C
§ 1915(a) (ECF No.2 (“IFP Motion”).)

l. Motion to Proceed In Forma Pauperis
All parties instituting ay civil action, suit or proceeding in a district court of t

United States, except an application for writ of habeas corpus, must pay a filing
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$400! See 28 U.S.C. § 1914(a)The action may proceed despite a plaintiff’s failurg
prepay the dme fee only if he is granted leave to proceed IFP pursuant to 28
8 1915(a). See Andrews v. Cervantes, 493 F.3d 1047, 1051 (9th Cir. 200Rpdriguez v.
Cook, 169 F.3d 1176, 1177 (9th Cir. 199%lowever, a prisoner who is granted leavs

procee IFP remains obligated to pay the entire fee in “increments” or “installmé

2 to
).S.C

2 to

pNts,”

Williams v. Paramo, 775 F.3d 1182, 1185 (9th Cir. 2015), and regardless of whether hi:

action is ultimately dismissedee 28 U.S.C. 81915(b)(1) & (2);Taylor v. Delatoore, 281
F.3d 844, 847 (9th Cir. 2002).
Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to s

“certified copy of the trust fund account statement (or institutiegalvalent) for . . the

6-month period immediately preceding the fjinof the complaint.” 28 U.S.C.

§1915(a)(2);Andrews v. King, 398 F.3d 1113, 1119 (9th Cir. 2009jrom the certifiec

trust account statement, the Court assesses an initial payment of 20% of the

Ibmit

aver:

monthly deposits in the account for the past six months, or the average monthly bajlance

the account for the past six months, whichever is greater, unless the prisoner has r
Se 28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(#he institution having custody of tf
prisoner then collects subsequent payments, assessed at 20% of the preceding
income, in any month in which his account exceeds $10, and forwards those pawgr
the Court until the entire filing fee is pai@ee 28 U.S.C. § 1915(b){2

In support of his IFP Mtion, Plaintiff has submitted@py of his Prison Certificat
and Inmate Statement Repfndm the California Department of Corrections (“CDCH
recording his balances and deposits overstkenonth period preceding the filing of I
Complaint. (ECF Na 3) These reports show Plaintiff has had no money in his

10 aS
e
mor

nents

e
)

1S

trust

account for theix monthgreceding the filing of this action, and that he had a zero balance

at the time of filing. (ECF No. 3 at ). Plaintiff, as a prisoner with no assets, canng

! In addition to the $350 statutory fee, civil litigants must pay an additional adirativie fee of $50See

28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District Court Mischeerls, 8§ 14 (eff,

June 1, 2016). The additional $50 administrative fee does not apply to persons granted leavedt
IFP.1d.
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precluded from filing suit solely because he has no means to pay the ihrgfdée or a
portion thereof.28 U.S.C. § 1915(b)(4Bruce v. Samuels, 136 S. Ct627,630 (2016);
Taylor, 281 F.3d at 850 (finding that 28 U.S.C. § 1915(b)(4) acts as aysafwe”
preventing dismissal of a prisoner’s IFP case based solely on a “failure to .pdye. to
the lack of funds available to him when payment is ordered.”).

Therefore, the CouGRANTS Plaintiff's Motion to ProceedFP (ECF No. 2) but

declines ® “exact”any initialfiling fee because his trust accogtdtemenshows he “hag

no means to pay itBruce, 136 S. Ct. ab29, and directs th®ecretary of CDCRb collect
the entire $350 balance of the filing fees required by 28 U.S.C. § 1914 anddfdinemn
to the Clerk of the Court pursuant to the installment paymenigwog set forth in 2§
U.S.C. §81915(b)(1).
I. Initial Screening per 28 U.S.C. 88 1915(e)(2)(B) and 1915A(b)

A. Standard of Review

Notwithstanding Plaintiff's IFP status or the payment of any partial filing feeg
PLRA also obligates the Court to review complaints filed by all persons proceedil
and by those, like Plaintiff, who are “incarcerated or detained in any faciitl &cuse
of, sentenced for, or adjudicated delinquent for, violations of criminal law or the te
conditions of parole, probation, pretrial release, or diversionary program,” “
practicable after docketing3ee 28 U.S.C. 88 1915(e)(2) and 1915A(b). Under tf

statutes, the Court must sua sponte dismiss complaints, or any portions thereof, w

as S

frivolous, malicious, fail to state a claim, or which seek damages from defendants v
immunefrom suit See 28 U.S.C. 88 1915(e)(2)(B) arid15A(b); Lopez v. Smith, 203
F.3d 1122, 112&7 (9th Cir. 2000) (en banc) (8 1915(e)(Bhpdesv. Robinson, 621 F.3d
1002, 1004 (9th Cir. 2010) (discussing 28 U.S.C. § 1915A(b)).

All complaints must contain “a short and plain statement of the claawisg that

the pleader is entitled to relief.Fed. R. Civ. P. 8(a)(2)Detailed factual allegations are

not required, but “[tihreadbare recitals of the elements of a cause of actioortedfdpy,
mere conclusory statements, do not sufficAshcroft v. Igbal, 556 U.S. 662, 678 (200
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(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007))Determining whethe
a complaint states a plausible claim for relief [is] . . . a cordpatific task that require
the reviewing court to draw on its judicial experience and common seiselhe “mere
possibility of misconduct” falls short of meeting this plausibility standdd, see also
Mossv. U.S. Secret Service, 572 F.3d 962, 969 (9th Cir. 2009).

“When there are welpleaded factual allegations, a court should assume
veracity, and then determine whether they plausibly give rise to an entitlementftd
Igbal, 556 U.S. at 679see also Resnick v. Hayes, 213 F.3d 443, 447 (9th Cir. 200

(“[W]hen determining whether a complaint states a claim, a court must accept as

=S

£S

their
relie
0)

true

allegations of material fact and must construe those facts in the light most favorable to t

plaintiff.”); Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998) (noting {
§81915(e)(2) “parallels the language of Federal Rule of Civil Procedure 12{b)(6)”

However, while the court “ha[s] an obligation where the petitioner is pr
particularly in civil rights cases, to construe the pleadings liberally and to affel
petitioner the benefit of anyodbt,” Hebbe v. Pliler, 627 F.3d 338, 342 & n.7 (9th C
2010) (citingBretzv. Kelman, 773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may not “su
essential elements of claims that were not initially plddey v. Board of Regents of the
University of Alaska, 673 F.2d 266, 268 (9th Cir. 1982).

B. Plaintiff's Allegations

Plaintiff has been diagnosed with “significant degenerative joint disease
significant fulkthickness cartilage loss involving the medial compartment, as wi
medial joint line.” (Compl{ 24) As a result, Plaintiff “suffers from extreme pain” &
“significant discomfort” in his right knee.Id.  25) Plaintiff “require[s] the use of
wheelchair for his extreme mobility limitations.”ld(  26.) He has beetesignateq
“Disability Impacting Placement Intermittent Wheelchair (DPO) status” which he ind
is an “ADA designation.” 1¢.)

Plaintiff alleges he “suffers from persistent pain and swelling to the right knee,

hinders his ability to walk angas createdporadicsleepless patterns.ld;  27) Plaintiff
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claims an orthopedic surgeon wrote in “consultation notes” dated January 12, 2Q
“the only treatment that is going to alleviate [Plaintiff's] discomfort is goinget@ right
total kree replacement.”ld. § 28)

Plaintiff has received other treatment including “injections on multiple occas
physical therapy, xays on multiple occasions and an MRI on November 10, 2018.’
1 31) Plaintiff alleges that he has been “recommended for right total knee replad
surgery”for a second time on April 26, 2018 by Defendant Chahd. (32) Plaintiff
claims to have been ‘ineffectively treated with nonsteroidal anflammatory
medications” for his pain.id. § 33)

Plaintiff contends that, despite thBefendantsefused to authorizBlaintiff’'s knee
replacement surgelyecause they are unwilling to pay for it and because Defenddw
on the allegedly mistaken opinion tliaere was an “increased riekperiprosthetic join
infection due to Plaintiff's obesiky” which Plaintiff maintains was only a “minimal
moderate” risk. (I1d. 4 34-35.) Plaintiff alleges that this conduct “constitutes delibe
indifference to [his] serious medical needs” in violation of his Eighth Amendment ri
be free from cruel and unusual punishment and seeks injunctive relief, alon
compensatory and punitive damagedsl. {1 136, 13#41.)

C. Applicable Law

1. 42U.S.C.8§1983

“Section 1983 creates a private right of acagainst individuals who, acting und
color of state law, violate federal constitutional or statutory righBet/ereaux v. Abbey,
263 F.3d 1070, 1074 (9th Cir. 20013ection 1983 “is not itself a source of substan
rights, but merely provides a method for vindicating federal rights elsewhereredrif
Graham v. Connor, 490 U.S. 386, 3994 (1989) (internal quotation marks and citati
omitted). “To establish § 1983 liability, a plaintiff must show both (1) deprivation
right secured by the @atitution and laws of the United States, and (2) that the depriy
was committed by a person acting under color of state |1d&ad v. Desert Palace, Inc.,
698 F.3d 1128, 1138 (9th Cir. 2012).
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2. Eighth Amendment Claim

Only “deliberate indifference to serious medical needs of prisoners constite

unnecessarand wanton infliction of pain .. proscribed by the Eighth Amendmernt.

Estellev. Gamble, 429 U.S. 97, 104 (197@itation and internal quotation marks omd}.
“A determination of ‘deliberate indifference’ involves an examination of two element
the seriousness of the prisoner's medical need and (2) the nature of the defg
response to that needvicGuckinv. Smith, 974 F.2d 1050, 1059 (9th Cir991),overruled
on other grounds by WMX Techs., Inc. v. Miller, 104 F.3d 1133 (9th Cir. 1997) (en ba
(quotingEstelle, 429 U.S. at 104).

“Because society does not expect that prisoners will have unqualified ac
health care, deliberate inddflence to medical needs amounts to an Eighth Amenc
violation only if those needs are ‘serious Hudson v. McMillian, 503 U.S. 1, 9 (1992
citing Estelle, 429 U.S. at 10304. “A ‘serious’ medical need exists if the failure to tr
a prisoner’s condition could result in further significant injury or the ‘unnecessalr
wanton infliction of pain.” McGuckin, 914 F.2d at 1059 (quotingstelle, 429 U.S. a
104). “The existence of an injury that a reasonable doctor or patient would find impg
andworthy of comment or treatment; the presence of a medical condition that signif
affects an individual’s daily activities; or the existence of chronic and subsiaeithisdre
examples of indications that a prisoner has a ‘serious’ need for medatmhent.” Id.,
citing Wood v. Housewright, 900 F.2d 1332, 13341 (9th Cir. 1990)Hunt v. Dental
Dept., 865 F.2d 198, 2601 (9th Cir. 1989).

D. Analysis

Upon review of the Complaint, the Court finds that Plaintiff has failed to statesq
for an Eighth Amendment violatisragainst Defendants Guldseth and Cham and
improperly joined the remaining Defendants to this action. For these reasons, mg
explained below, the Court dismisses the Comphaitit leave to amend and dismiss
Defendants Toor, Singh, and Shwe without prejudice.

19cv1584

[es t

s: (1)

bndal

Cess
men
),
cat
y a
|
ortar

cantl

laim
has
re fu

bES




O© 00 N oo o A W DN B

N NN NN NNNDNRRERRR R R R B
0o ~N OO 00 N DO N =R O O 0o N o 010NN 0O NN RO

1. Plaintiff's Eighth Amendment Claim

At the screening stage of these proceedings, the Court will assunidainatf’'s
allegation of having suffereddom a “large complex tear of the medial menisai@ompl.
1 24)in his kneds sufficient to show he suffered an objectively serious medical riéseq
McGuckin, 914 F.2d at 1059

However, even assuming Plaintifffeedicalsneeds were sufficiently serious, |
Complaint fails to include any further “factual content” to show that eilefendant
Guldseth (“Dr. Guldseth”) or DefendantCham (“Dr. Cham”) acted with“deliberate
indifference” to thoseeeds. McGuckin, 914 F.2dat 1060;see also Jett v. Penner, 439
F.3d 1091,1096(9th Cir. 2006) Igbal, 556 U.S. at 678.

Plaintiff alleges that he was first examined by Guldseth on February 8, 201
(Compl. § 37) At this examinationDr. Guldseth purportedlydetermined to tree
Plaintiff's medical condition with “pain medication” rather than rely on a recommeng
from a different physician that Plaintiff have “right total knee replacemend. 1(39)
When Plaintiff was examined again By. Guldseth on April 26, 2017MDr. Guldseth
allegedly ordered an-ay of Plaintiff's knee and physical therapyd.({l 46) Ultimately,

Dr. Guldsethreferred Plaintiffto Dr. Cham an Orthopedic Specialisty January of 2018.

(1d. 1 49.) In April of 2018, Plaintifivas examined bipr. Cham for a “preoperative visit”
in which they “reviewed and discussed Plaintiff's medical history of MRSA infec
diabetes, and obesity.” Id; { 52.) Plaintiff claimsDr. Cham “addressed the risk
complications with the surgerincluding infection” anadecommended that he “stop us
morphine” prior to the surgery.ld; § 53) Dr. Cham also “recommended Plaintiff lo
weight prior” to proceeding with surgeryld()

Plaintiff was scheduled for surgery on May 9, 2018 busthgery was cancelled

2 Plaintiff names five medical professionals as defendants in this action. (Cfh®23.) However,
Plaintiff only identifies “[tlhe events giving rise to the claims against Defeisdaavid Guldseth, M.D.
and Roman B. Cham, M.D. in this Complaint arose in the Country of San Diego, DAY 2() The
Court addresses the joinder of the remaining Defendants named in this actiomoin IS&c? of this
Order.
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due toDr. Guldsetfs allegedly“‘unqualified determinatiothat the surgery would not b¢
appropriate until Plaintiff loses 50 Ibs. and comes off the morphine pain treatmeint.’
1 57.) However, it was later clarified th®r. Chamcancelled his surgerySéeid. at 12
13.) Plaintiff denies that there was ever any specific recommendation that heilgise
prior to surgery. I¢. § 65)

To state an Eighth Amendment claif]aintiff must include “further factua
enhancemetit Igbal, 556 U.S. at 678which demonstrates botBuldseth and Cham

“purposeful act or failure to respond to [his] pain or possible medical na®titfie “harm

caused by [this] indifference Wilhelm v. Rotman, 680 F.3d 1113, 1122 (9th Cir. 201

(citing Jett, 439 F.3d at 1096)This is because to be deliberately indiffer&nrs. Guldseth
and Cham’s acts or omissions must entail more thAlaintiff has alleged herea
difference of opinion as to wHedr Plaintiffwas medically cleared for surgergow v.
McDaniel, 681 F.3d 978, 985 (9th Cir. 2012) (citation and quotation marks omi
Wilhelm, 680 F.3d at 1122To theextent Plaintiff objects to theéecisions made bhese

Defendants regarding theed to lose weight prior to surgefja] difference of opinior

between a physician and the priseigrbetween medical professionatencerning what

medical care is appropriate does not amount to deliberate indifferénoe;,’681 F.3d a
987 (citingSanchezv. Vild, 891 F.2d 240, 242 (9th Cir. 198Q)ilhelm, 680 F.3d at 1122
23. Instead, Plaintiff must plead facts sufficient to “show that the course of treatmé
doctosschose was medically unacceptable under the circumstances and that thards
chose this course in conscious disregard of an excessive risk to [his] hé&albi,’ 681
F.3d at 988 (citation and internal quotations omitted).

Accordingly, the Court finds that the Complaint fails to statgaim fordeliberate
indifference underthe Eighth Amendment against either Drs. Guldseth or CI
Therefae, it is subject to sua sponte dismissal in its entirety pursuant to 28
§1915(e)(2)(B)(ii) and § 1915A(b)(1)see Lopez, 203 F.3d at 11287; Rhodes, 621 F.3d
at 1004. Because he is proceeding pro se, however, the Court having now provid

with “notice of the deficiencies in his complaint” will also grant Plaintiff an opoty to
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amend.See Akhtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 201R2iting Ferdik v. Bonzelet,
963 F.2d 1258, 1261 (9th Cir. 1992)).
2. Misjoinder

Plaintiff also alleges claims against medical personnel when he was prey
housed at Valley State PrisgtWVSP”) “between theperiod of January 2015 throug
February 2, @17.” (Compl.f 89) Federal Rule of Civil Procedure 20 states
Defendants may be joined in one action if “any right to relief is asserted agaims
jointly, severally, or in the alternative with respect to or arising out of the same trans
occurrence, or series of transactions or occurrences” and “any question of law
common to all defendants will arise in the action.” FedCiv. P. 20(a)(2)(AB).

Here, Plaintiff's claims against prison officials at VSP do not aris@fllite sare

set of “transactions or occurrences” as the claims against the RJD prison offfsa

stated above, a “determination of ‘deliberate indifference’ involves an examination
elements: (1) the seriousness of the prisoner's medical need and (Btuhe of the
defendant’s response to that neellléGuckin, 974 F.2cat 1059 This requires a differe
factual analysis as to the claims raised against VSP officials as opposed to the RJD

Moreover, it appears that some of Plaintiff's claingaiast VSP officials may be subjg

to dismissahs they are likely barred pursuant to the applicable statute of limitations.

If the requirements for permissive joinderder Rule 2@re not satisfied, courts m;
look to Rule 21 Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1994)nderRule
21, where a court findmisjoinder “on its own” it may “drop a party” or “sever any cla
against a party.” Fed. R. Civ. P. 21.Therefore, the Court severs all claims agd
DefendantsToor, Singh, and Shwiom this action and directs the Clerk of Court
terminae these Defendants from the action. This decisiovitigout prejudice to perm
Plaintiff to file a separate action in the appropriate venue regarding these claims.
lll.  Conclusion and Orders

For the reasons explained, the Court:

1. GRANTS Plaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
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(ECF No.2);

2. DIRECTS the Secretary of the CDCR, or his designee, to collect
Plaintiff's prison trust account the $350 filing fee owed in this case by gamgisionthly
payments from higccount in an amount equal to twenty percent (20%) of the preg
month’s income and forwarding those payments to the Clerk of the Court each ti
amount in the account exceeds $10 pursuant to 28 U.S.C. § 1915)(PAYMENTS
MUST BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER ASSIGNED TC
THIS ACTION;

3. DIRECTS the Clerk of the Court to serve a copy of this OrdeRalph Diaz
Secretary, CDCR, P.O. Box 942883, Sacramento, California, 9388

4. DISMISSES Defendant§ oor, Singh, an&hwe pursuant to Fed.R.Civ.P.
and without prejudice to #f#ling in a separate action;

5. DISMISSES Plaintiffs Complaint for failing to state a claim upon wh
relief may be granted pursuant to 28 U.S.C. § 1915(e)(2)(B) and § 1915A(b
GRANTS him forty-five (45) days leave from the date of this Order in which to filg
Amended Complaint which cures all the deficiencies of pleading rasted Defendant
Guldseth and Cham only. Plaintiffs Amended Complaint must be complete by,

without reference to his original pleading. Defendants not named and any claim

alleged in his Amended Complaint will be considered waivgg.S.D. Cal. CivLR 15.1;

Hal Roach Sudios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d 1542, 1546 (9th Cir. 199
(“[AJn amended pleading supersedes the origindlagey v. Maricopa Cnty., 693 F.3d
896, 928 (9th Cir. 2012) (noting that claims dismissed with leave to amend which
re-alleged in an amended pleading may be “considered waived if not repled.”).

If Plaintiff fails to file an Amended Complaint within the time provided, the C
will enter a final Order dismissing this civil action based both on Plaintiff's failure ®
a claim upon which relief can be granted pursuant to 28 U.S.C. 88 191%E K2k
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1915A(b), and his failure to prosecute in compliance with a court order requiring

amendmentSeelLirav. Herrera, 427 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff dq
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not take advantage of the opportunity to fix his complaint, a district courtomasert the
dismissal of the complaint into dismissal of the entire action.”).

6. The Clerk of Court is directed to mail a court approved form civil ri
complaint to Plaintiff.

IT1S SO ORDERED.

/) , Y
Dated: October 7, 2019 ( CJTL(-{‘?‘- 4 *.L:_,}:g; }/fi-f_,-t_.-( ;
Hon. Cynthia Bashant
United States District Judge
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