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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOCORRO MARRUJO, et al. Case No0.:3:19-cv-01588AJB-NLS

Plaintiffs,
ORDER GRANTING DEFENDANT'’S

V. MOTION TO DISMISS WITH

COLOPLAST CORP., a corporation; and -EAVE TO AMEND  (Doc. No.19)
DOES 130, inclusive

Defendans.

Before the Court iDefendantColoplast Corpratiors (“Coloplast”) Motion to
Dismiss (Doc. No.19) Coloplast Corporationhallengsthe sufficiency of several caus
of actions in PlaintifSocorro Marrujés (“Mrs. Marrujd) First Amended Gmplaint.(Id.)
For the reasons stated herein, the CGIRANTS Coloplast’smotion.

l. BACKGROUND

Mrs. Marrujo brings thisproducts liability action against Coloplaktr alleged
defects ints Pelvic Mesh Products (the “Products(lpoc. No. 18 § 1.This action arise
out of the manufacturingnd distribution of the Products by Colopldlse implantation o
aProduct insidéVirs. Marrujo, and the subseque@magesuffered by Mrs. Marrujand
her husband, Plaintiff Roberto Marrujo (hereinafter “Mr. Marrujo” and collectively
Mrs. Marrujo “Plaintiffs”). (1d.)
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Around August 2015a Product vas inserted in Mrs. Marrujo to treat “prima
pelvic organ prolapse (POP) and stress urinary tmoemce.” (Id. § 2) After the
implantation ofthe Product, Mrs. Marrujo “suffered catastrophic injuriefid. I 43)
Plaintiffs allege that as a result of the implantation, “Mrs. Marrujo and others su
debilitating injuries including, but not limiteto, pudendal neuralgia, catastrophic f
syndrome, extreme pain, erosion, dyspareunia, urinary problems, recurrent incon
bowel and bladder dysfunction, loss of mobility and the need for additional sur@ery
191) Mrs. Marrujo alleges that doctors confirmed she suffered from mesh erosig
around November 2018, she underwent her first mesh removal suidefy2)

Coloplast “designed, manufactured, packaged, labeled, marketed, solq
distributed” the Prodtts at issug(ld. 1 16) Plaintiffs allege that the Products “have b
and continue to be marketed to the medical community and to patients as safe, €
reliable, medical devices” despite risks and complications identifigde FDA Safety
Communcation and the Joint Committee Opinion from the American Colleg
Obstetricians and GynecologistiACOG’) and the American Urogynecologic Soci
(“AUGS"). (Id. 1141, 25)

Plaintiffs allege that Coloplast has failed to disclose known risks with the Pr¢
and failed to “warn of known or scientifically knowable dangers and risks associate
the Products, including the magnitude and frequency of these r{ksY’'59) Plaintiffs
assert that Coloplast “failed to provide sufficient warnings and instructions that woul
put Mrs. Marrujo, her husband, and the general public on notice of the dangers and
effect caused by implantation of the Productdd. { 60) Plaintiffs contend thg
Coloplast’s Products were “defective as marketed due to inadequate warning, instr
labeling and/or inadequate testing in the presence of Defendants’ knowledge of
safety.”(Id.  61)

Il LEGAL STANDARDS
A. Rule 12()(6)
A motion to dismiss under Rule 12(b)(6) tests the legal sufficiencyptdiatiff’s
2
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complaint.See Navarro v. BlogR50 F.3d 729, 732 (9th Cir. 2001). “[A] court may disn|
a complaint as a matter of law for (1) lack of cognizable legal theory or (2) insuf
facts under a cognizable legal clairBrhileCare Dental Grp. v. Delta Dental Plan of C
88 F.3d 780, 783 (9th Cir. 1996) (citation omitted). However, a complaint will sur\
motion to dismiss if it contains “enough facts to state a claim to relief that is plaus
its face” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). In making t
determination, a court reviews the contents of the complaint, accepting all{
allegations as true and drawing all reasonable inferences in favor of the nonmovin
See CedarSinai Med. Ctr. v. Nat'l| League of Postmasters of W87 F.3d 972, 97
(9th Cir. 2007).Notwithstanding this deference, the reviewing court need not accep
conclusions as tru&ee Ashcroft ¥gbal, 556 U.S. 662, 678 (2009). It is also improper
a court to assume “thelpintiff] can prove facts that [h& shé has not alleged.Assoc|
Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpen#s9 U.S. 519, 52
(1983). However, v]hen there are welpleaded factual allegations, a court should ass
their veracity and then determine whether they plausibly give rise to an entitlen
relief.” Igbal, 556 U.S. at 664.

B. Rule 9(b)

Federal Rule of Civil Procedure 9(b) requires thatcircumstances constituting
claim for fraud be plad with particularity.Rule 9(b) applies not just where a compla
specifically alleges fraud as an essential element of a claim, but also whelaininés
“grounded in fraud” or “[sounds] in fraud.”&ss v. CibaGeigy Corp. U.S.A317 F.3d
1097, 110304 (9th Cir.2003). A claimis said to be “grounded in fraud” osdunds in
fraud’ where a plaintiff alleges that defendant engaged in fraudulent conduct and rq
solely on that conduct to prove a claiih. “In that event, . .the pleading of that claim §
a whole must satig the particularity requirement of 9(b)ld. However, where a plainti
alleges claims grounded in fraudulent and-framdulent conduct, only the allegations
fraud are subject to heightened pleading requiremiehigt 1104.

A pleading is sufficientunder Rule 9(b) if it “[identifies] the circumstancsg

3

3:19-cv-01588AJB-NLS

liSS
icien
Al
ive a
ble o
nis
factu
g par
5
L lege

for

ume

nent |

int

blies

S

=%

of

S




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

Case 3:19-cv-01588-AJB-NLS Document 27 Filed 07/07/20 PagelD.204 Page 4 of 12

constituting fraud so that the defendant can prepare an adequate answer f
allegations."Wallling v. Beverly Enters476 F.2d 393, 397 (9th Cit973). This require
that a false statement must &lleged, and that “circumstances indicating falseness”
be set forthln re GlenFed Sec. Litigd2 F.3d 1541, 1548 (9th Cir994). Thus, Rule 9(h
requires a plaintiff to identify thewho, what, when, where and how of the miscon
charged, as well as “what is false or misleading about [the purportedly fraudd
conduct], and why it is falseEbeid ex rel. United States v. Lungw46 F.3d 993, 99
(9th Cir.2010).
. DISCUSSION

In its Motion to Dismiss, Coloplasseels to dismiss Plaintiffs (1) secondclaim
based on strict products liability for a manufacturing defect; (2) faunthfifth claims for
breach of express and implied warramiyd(3) seventh, eighth, and ninthaims groundeg
in fraud. The Court will address each basis for dismissal below.

1. SecondClaim for Strict Liability for a Manufacturing Defect

First, Coloplastargues Plaintiffs fail to meet the pleading standard for
manufacturing defect cause of actlmtaus¢hey offer onlyconclusory statemenitsstead
of the underlying facts to state the claif@oc.No. 19 at 4.) Plaintiffs do not oppos
Coloplast’s motion on this claim(Doc. No. 23 at 4.Therefore, the COurGRANTS
Coloplasts Motion toDismiss this clainWITHOUT LEAVE TO AMEND .

2. Fourth and Fifth Claims for Breach of Express and Implied Warranty

Coloplastnext argus thatPlaintiffs’ fourth and fifth claims fobreach of expres

(Doc. No. 19 at §.Coloplast alleges that Plaintiffs’ claims for breach of express
implied warranty violate the Twombly/Igbal pleading standard and Plaintiffs’ Fi
Amended Complaint fails to allege privity between Coloplast and Plair(tififsat 6, 9)
Coloplast alleges that paragraphs 96, 97, and. (49 of Plaintiffs’ First Amended

Complaint are ratations of legal conclusions and, without them, Plaintiffs have failg

4
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and implied warranty should be dismissed for failuretade a plausible claim for relief.
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at 6) Coloplast emphasizes that the existence of an exgnelaspliedwvarranty is reache
after an analysis of the underlying facts constituting the elements, and that those f
absent in Plaintiffs’ First Amended Complaifid. at 7) Additionally, Coloplastargueg

that privity of contract is a required element for breach of express and implied wz

and that privitydoes not exist between the patiand manufacturein the implantable

medical product contex(ld. at 310)

Plaintiffs argue that their First Amended Complaint, including paragrapii®®5%

statesspecific allegationso meet the pleading standard for breach of express and in
warranties(Doc. No. 23at 4) Plaintiffs contendthat they have made specific allegatig
in their statementhat, “Coloplast made ‘express and implied warranties’ to Plaintiffs
their doctors that the products at issue were ‘safe, effective, fit and proper for their ir]
uses’[and] that those warranties were untfuéd.) Further, Plaintiffsarguethatthey have
plead sufficient facts because the First Amended Complaint stateSdlailast markete
the Products “to medical professional and patients, such as Mrs. Marrujo, by I
statements and representations warranting the products as ‘safe, effeltéilbls medica
devices’ and ‘as safer and more effective as compared to available feasible ads
treatments of pelvic organ prolapse and stress urinary incontineiflze)”Plaintiffs
contend thatheexistence of an express warranty does not have to be reached by an

of the underlying facts, instead tliscovery process is designed to “ferret out”

underlying facts of an express warranty cla{id. at 5) Further, Plaintiffs argue tha
because Mrs. Marrujo purchased the product and claims to have “reasonably relied
implied warranty by Coloplast, the privity argument is unavailfiay.at 56.)

a.  Breach of Express Warranty

First, when taking alfactual allegations as tru@Jaintiffs have failed to alleg

sufficient facts to state a plausible claim for relief in establishing the existentexppiess

warranty. An express warranty is created by: “(a) [a]ny affirmation of fact or promise
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promise,” and “(b) [a]ny description of the goods which is made part of the diabis

and in paragraphs 96 and laintiffs presentonclusions instead of facts to establis

summarily conclude that “Coloplast . . . expressly warranted” and “Plaintiffs and Plai

ever aware of the alleged express warrantfemc. No. 18 1 9®7.) Under the
Twombly/Igbal pleading standardhé complaintneed only enough facts to state

plausible claim for relief and, here, aside from Plaintiffs’ legal conclusions, thene

warranty.(ld.)

Along the same rationgl®laintiffs have failed to present facts to adequately p
privity for a breach of express warranty claids a general rule, “privity of contract ig
required element of a breach of express warranty cause of adtepid v. Davol, Ing.
116 F. Supp. 3d 1149, 1160 (S.D. Cal. 2015) (ciBog v. Sherwin Williams Cp42 Cal.
2d 682 695 (1954)) There is a clear absence of facts to plausibly conclude that

injuries werecorrelated tdhe warranties allegedly madEeherefore, the COuGRANTS
Coloplast’'s Motion to Dismiss Plaintiffs’ breach of express warranty claWwiTH
LEAVE TO AMEND to include specific factual allegations as to the elements {
express warranty claim
b. Breach of Implied Warranty
Second,the Court agrees with Coloplast in that Plaintiffs éndailed to preser

6
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warranty Plaintiff must present enough facts to plausibly assé€thaplast’s statements

physicians reasonably reliédvhile failing to present facts thatllege Mrs. Marrujo used

speific representations in selecting the Product, hod Mrs. Marrujo’s subsequent

bargain creates an express warranty that the goods shall conform to the description.” C

Com. Code 8§ 2313ere, he Court need not consider legal conclusions couched &s [fact

h a

claim for express warrantfDoc. No. 189 9697) In order to establish an express

formed “the basis of the bargainBut, throughout paragraphs 96 and 97, Plaintiffs

ntiffs

Coloplast’sstatements téorm the basis of her decision to use the Product or that she wa

a

inherent lack of facts to allow the Court to plausibly conclude the existence of an expre
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sufficientfactsto state a plausible claim for relief for breach of implied warrantyfaitedi
to allege privity betweerColoplast and Plaintiffs. Plaintiffslegal conclusions thd
Coloplast “impliedly warranted” that the “Products were of merchantable quality” a
supported by specific factual allegati@rsl, thus, do not meet thievombly/Igbapleading
standard for establishing the elements of an implied warranty ¢lddmc. No. 1811 99,
101) Further, Plaintiffs’ First Amended Complaint inherently lacks factual allegatio
support that Mrs. Marrujo and Coloplast were in privity with one another and, how

Marrujo read and relied upon warrantreade by Coloplasand not the judgement of h

2008). The Court finds persuasive similaritieZetz v. Bos. Sci. Cor@398 F. Supp. 3
700(E.D. Cal. 2019)where the court further solidifighat in order to establish privity
the implantable medicairoduct contextthe plaintiff must provide factual allegations ti

they personally relied on the representations made by the manufacturer and

Plaintiffs’ allegations fdito identify any specific representations made by

Boston Scientific or any other specific facts that would suggest that Plaintiffs
personally relied on Boston Scientific’s representations when selecting and
using the Product. . . . Instead, Plaintifféégations only vaguely state that

and unspecified ‘skill, judgment and implied warranty’ of Boston Scientific
when selecting and using the Product. . . . This is insufficiesh¢truRule 8

and Igbal to plead the requisite privityespecially since this is a medical
implant lawsuit where there is a strong presumption that Plaintiffs relied on
the skill and judgment of the physician, not the manufacturer, to select and
use the Prodat.

SeeZetz 398 F. Supp. 3dt 709

1 For goods to be merchantable, it “must be at least such §sla@d without objection in the trade ung
the contract description; and (b) [iJn the case of fungible goods, are of fair avpralgg within the
description; and (c) [a]re fit for the ordinary purposes for which such goodseateans! (d) [rjun, whin
the variations permitted by the agreement, of even kind, quality and quantity within eaahdusamong

and (f) [c]Jonform to the promises orfiamations of fact made on the container or label if any.” (
Comm. Code § 2314.

3:19-cv-01588AJB-NLS

physician.SeeBlanco v. Baxter Healthcare Cary0 Cal. Rptr3d 566, 582 (Cal. Ct. App.

physician in selecting and using the product at idswkeed, inZetz the Court explained:

Plaintiffs relied in some unspecified way on some unspecified representations

all units involved; and (e) [a]re adequately contained, packaged, and labeledgettment may require;
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insufficient to state a plausible claim for relfef breach of implied warrantyd. at 712
(Doc. No. 18 M00) Therefore, the CourGRANTS Coloplast's Motion to Dismiss
Plaintiffs’ breach of implied warranty claiwlTH LEAVE TO AMEND to include
specific factual allegations as to the elements of an implied warranty.

3.  Seventh, Eighth, and Ninth Claims for Fraudulent Concealment, Fraud

and Negligent Misrepresentation

Next, Coloplast moves to dismiss Plaintiffs’ claims grounded in fraud for failir
meet the heightened pleading standard requiredRidg 9(b). (Doc. No. 19at 11)
Coloplast claims that Plaintiffs have failed to plead with particul#nigyr causes of actio
for fraudulent concealment, fraddand negligent misrepresentatidmecausehey have
failed to allege specific factual allegations of the “who, what, wivbeye, and how of th
misconduct chargedand, instead, allege legal conclusiofid.) Coloplast argues th;
Plaintiffs lump Coloplast and DOES30 together anthil to identify the specific persor
who they attribute the representations and omissionddoat 12) Further, Coloplasg
argues that Plaintiffs havet satisfied an elemeat fraudulent concealment because t
fail to present facts that establish Coloplast had a duty to disclose to Mrs. M@d.ugb
13) Coloplast contends that a duty to disclose only arises in a fiduciary or transa
relationship with the plaintif and Plaintiffshavefailed to present any facts that establ
this essential relationshifid. at 14)

Plaintiffs argue that, throughout their First Amended Complaint, they have su

sufficient factual allegations to meet the heightened pleading standard for(BPaadNo.

2 The elements of a cause of action for intentional misrepresentation are (1) a misrafoes¢R) with
knowledge of its falsity, (3) with the intent to induce anothegliance on the misrepresentation, (4) ag
and justifiable reliance, and (5) resulting damagdpahiels v. Select Portfolio Servicing, In246 Cal.
App. 4th 1150, 1166 (2016).

3 The elements of negligent misrepresentation are: “(1) a misrepresentation of agéstirar materia
fact, (2) without reasonable grounds for believing it to be true, (3) with intent toeirmahather’s relianc
on the fact misrepresented, (4) ignorance of the truth and justifiableceetiaereon by the party who

8
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Here,Plaintiffs’ paragraph 100 is identical to the paragrapBetzthat was ruled

the misrepresentation was directed, and (5) damages.V. Pollack 181 Cal. App. 3d 954, 962 (1986).
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23 at 8) Further, Plaintiffs provide specific facts in their Opposition that they claists]
the “who, what, when, where, and how” standdld. at 910, Plaintiffs contend thah

duty to disclose did exist because a physician stands in the $hbegtaintif in the case

=

e

h

of implants and Coloplast had exclusive and superior knowledge of the defects and fail

to disclose(ld. at 11)
a. Plaintiffs Fail to Comply With Rule 9(b)
To plead with particularity under Rule 9(b), a party must plead the “who,
when, where, and how of the misconduct charg€d&per v. Pickettl37 F.3d 616, 62

(9th Cir. 1997).In other words, “the pleker must state the time, place and specific cor

of the false representations as well as the identities of the partiesrtosrepresentation|.

Alan Neuman Prods., Inc. v. Albrigl&62 F.2d 1388, 13923 (%h Cir. 1988). “Rule 9(b

does not allow a complaint to merely lump multiple defendants together but req

plaintiffs to differentiate their allegations when suing more than one defendant . | .

inform each defendant separately of the allegations surrounding his alleged partig
in the fraud.”Swartz v. KPMG LLP476 F.3d 756, 7685 (%h Cir. 2007).

Plaintiffs have failed to include facts in their$tiAmended Complaint that asse

the “who, when, where, and how” of thraud,negligentmisrepresentation, aridcaudulent
concealmentlaims Plaintiffs’ Oppositiorprovides facts as teowthe misrepresentatior
were disseminated through “documents, patients brochures, antetniebsites as we

as inperson at medical conferences, hospitals, and private officeshese facts cann

be found in the First Amended Complaif@oc. No. B a 10); Schwenk v. Chula Vist

Police Dep’t No. 1:CV-2069L JMA, 2012 WL 1354055, at *2 n.1 (S.D. Cal. Apr. ]
2012) (holding that any factual allegations found in the opposition but not ioni@aint
will not be considered) (citingarr v. UnitedStates 990 F.2d 451, 454 (9 Cir. 1993)).
Also, Plaintiffs do not provide any facts or allegations asvienany of the allegedl
fraudulent behavior took place in their First Amended ComplamtPlaintiffs’ First
Amended Complainthe ‘whad’ in paragraph 180, “Defendants, their sales wholesg
distributors representatives, detail persons and other awgtl@gents,andthe “wheré

9
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causes of action occurred in San Diego County, Califordia,hot provide clarity as t

how it relates to Mrs. Marrujo and her injurié@oc. No. 18 {1.80, 12) Further, Plaintiffs
fail to differentiate between each party’s participation in the frautuimping togethe
Coloplast and DOES-20. (Id. 11 108184)

Therefore, although Plaintiffs allege compelling scenarios for fraudulent beh
for example, Coloplast touting their products as “FDA approved” instead of “cleared
have included insufficient facts as to the “who, when, where, and how” of each frat
activity to meet the heightened pleading standard under(2®g. No. 18 { 128.

b. Plaintiffs Fail to Plead the Elements of Fraudulent Concealmen
Fraud, and Negligent Misrepresenation

Additionally, Plaintiffs have failed to plead with particularfactsthat supporthe
elements offraud and negligent misrepresentation. Specifically, Plaintiffs do
adequately pleadhat (1) Coloplast acted with intent to induce reliance on
misrepresentationg?) justifiable relianceon Plaintiffs’ parf and (3) damagesin their
First AmendedComplaint,Plaintiffs repeat statements in pagesdZo plead fraud claim
but assert legal conclusions in several paragraphs including but not tmitEtD-112;
114-115; 135; 138; 151; 157; 166; 1@Roc. No. 18) Plaintiffs fail to allege facts tht
suggest Mrs. Marrujwasever aware of or influenced by misrepresentations in Colop
documents, patient brochures, or websitB®where in Plaintiffs’ First Amende
Complaint do they specify whatroduct was implanted in Mrs. Marrujo and h
Coloplast’s alleged fraudulent behavigas related to the actual product that caused
Marrujo’s injuries. Throughout Plaintiffs’ First Amended Complathey use the plura
form of “Products” to describe what was implanted in Mrs. Marrujo, “Mrs. Marrujo
the Products inserted into her body,” but in Plaintiffs’ Opposition they clarify ‘thia¢
such product, Coloplast’s Aris Urethral Vaginal Sling . . . was implanted in Mnsu)d4
...."(Doc. No. 181 2;Doc. No. 23at 1) Thus, there is a significant lack of particulaf

10
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in what product is at issue and how Coloplast’'s fraudulent behavior surroundir]
product is correlated to Mrs. Marrujo’s injuries.

Finally, the Court agrees with Coloplaéls&t Plaintiffs have failed to allege fiscthat
establish a fiduciary or transactional relationship that would imposeydaldisclose or]
Coloplast for fraudulent concealmént:There are four circumstances in whi
nondisclosurer concealment magonstitute actionable fraud: (1) when the defendal
in a fiduciary relationship with the plaintiff; (2vhen the defendant had exclus
knowledge of material facts not known to the plaintiff; (3) when the defendant ac
conceals a material fact frothe plaintiff;, and (4) when the defendant makes pa
representations but also suppresses some material faegDeéteresa v. Am. Broad. Co
121 F.3d 460, 467 (B Cir. 1997)(citation omitted) “The first circumstance requires
fiduciary relationship; each of the other three presupptiee existencef some othe
relationship between the plaintiff and defendant in which a duty to disclose @ ldri
“Such relationships are created by transaction between parties from which a
disclosecan arise.”ld. Examples of transactional relationships are “seller and b
employer and prospective employee, doctor and patient, or parties entering into &
of contractual agreemeniiut, herePlaintiffs fail to provide facts that allegay ofthese
relationshipsld.

Thereforg the CourGRANTS Coloplast’'sMotion toDismissPlaintiffs’ claims for
fraudulent concealment, fraud, and negligent misrepresent®idii LEAVE TO
AMEND to include specific facts as to theho, when, where, ahhow” of the fraud

claims and facts that suppeartiuty to disclosdor fraudulent concealment

4The elements of a cause of action for fraudulent concealment are: “(1) the deferstdrevaiconceale
or suppressed a material fact, (2) the defendant must have been under a dutgde thsclact to th
plaintiff, (3) the defendant must have intentionally concealed or suppressed thetlaitte intent tg
defraud the plaintiff(4) the plaintiff must have been unaware of the fact and would not have acte
did if he had known of the concealed or suppressed fact, and (5) as a result of the conced
suppression of the fact, the plaintiff must have sustained danMey’W., Inc. v. Sanyo Fisher (US
Corp,, 6 Cal. App. 4th 326, 336-37 (1997).

11
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V. CONCLUSION

For the reasons stated herein, the CGQRANTS Coloplast’'sMotion to Dismiss.
(Doc.No. 19.) The CourtDISMISSES WITHOUT LEAVE to amendPlaintiffs second
cause of action for manufacturing defect. The CaU8MISSES WITH LEAVE TO
AMEND Plaintiffs’ fourth and fifth claims for breach of express and implied warratay
include specific factual allegations to plausibly assert the elememtacbfclaim. The
Court alsoDISMISSES WITH LEAVE TO AMEND Plaintiffs seventh eighth and
ninthfraud-based claim#o include facts that support the “who, when, where, and hoy
the fraud allegations and to assert facts that establish a fiduciary eadiianal
relationship for a duty to disclos&ee Foman v. Dayi871 U.S. 178, 182 (1962tating
that leave to amend should be freely given in the absence of an apparent reason
“undue delay, bad faith or dilatory motive on the part of the movant, repeated fai
cure deficiencies by amendment previously allowed, undue prejudice to the opposir
by virtue of allowance of the amendment, futility of amendment, etc.”).

Plaintiffs must file an Amended Complaint addressing the deficiencies noted
by July 27, 2020

IT IS SO ORDERED.

Dated: July 6, 2020 Mm 7

Hon. //Anthony J .C]jjattaglia
United States District Judge
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