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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

V.

GINA CHAMPION-CAIN AND ANI
DEVELOPMENT, LLC

Defendand, ang

AMERICAN NATIONAL
INVESTMENT, INC.,

Relief Defendant

Case No0.:3:19¢cv-1628LAB-AHG

ORDER GRANTING RECEIVER’S
MOTION TO APPROVE SALE OF
REAL PROPERTY LOCATED AT
4205 LAMONT STREET, #12

[ECF No. 84]
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l. BACKGROUND

On August 28, 2019, the Securities and Exchange Commission (“SEC”) broug
action against Defendants ANI Development, LIC@NI Development”) and Ging
ChampionCain and Relief Defendant American National Investments,(‘lAdlI Inc.”) ,
alleging violaions of federal securities lawsased on a purportedly fraudulent ligy
license loan schemd=CF No. 1.Along with the Complaint, the SEC filed a Joint Mot
and Stipulated Request seeking a preliminary injunction, appointment of a peri
Receiverand other related relief (ECF No. 2), which the Court granted on Septen
2019. ECF No. 6 (“the Appointment Orderin the Appointment Order, the Col
established an equity receivership, appointing Krista Fre#tagReceiver of AN
Development and ANI Inc. and authorizing her to take control over all funds and
owned managed, or in the possession or control of the receivership esgesiat 14
16. Relevant here, the Receiver was granted full power over all premises owned,
occupieal, or otherwise controlled by the receivership entitesat 14.

On October 3, 2019, the Receiver filed a Motion for Order in Aid of Recéips
(ECF No. 76), which included the Receiver’s Verified Initial Repg@F No. 761 at 11
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24. According to the Initial Report, the receivership encompasses approximat

entities, including over 60 real properties and operating businesses at the timg

ely 7
» Of t

Receiver's appointmenid. at 11. Attached to the Repasta Preliminary Real Estate and

Liquor License Asset Schedule (ECF No-2) which liss all premises leased or own
by the receivership entities, includiagental condominium located at 4205 Lamont Sf
#12, San Diego, CA 92109 (“4205 Lamon®On October 11, 2019, the Receiver filed

ed
reet
the

present Motion for Approval of Sale of 4205 Lamont and Authority to Pay Broker’'s

Commission. ECF No. 84 (“the 4205 Lamont MotionQhief Judge Larry A. Burn
referred the 4205 Lamont Motion to the undersigned for a Report and Recommer

and the Couraccordingly set a briefing schedule and hearing on October 16, 201¢
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No. 86.The Court heldhe hearing on the 4205 Lamont Motion on December 5, 2(
SeeECF Nas. 86, 154 On December 11, 2019, Chief Judge Burns granted the p:
Joint Motion (ECF No. 156) to give limited consent to the undersigned to hear and d
decide all motions filed in this action to approve sales of receivership assets. EGO.N
Consequently, this Order resolves the Motion directly pursuant to the grant of |
consent rather than serving merely as a report and recommendation to Chief Judg
See?28 U.S.C. 8§ 636(c); CivLR 72.1(qg).

Upon review of the relevant briefing and in consideration of the testimony
hearing, the CoulGRANT Sthe Motion, for the reasons explained more fully below.

II. LEGAL STANDARD

“[l]t is a recognized principle of law that the district court has broad powers:
wide discretion to determine the appropriate relief in an equity receiver " V.
Lincoln Thrift Ass’n 577 F.2d 600606 (9th Cir. 1978). Where a district court sits in eq(
“[u]nlessa statute in so many words, or by a necessary and inescapable inferencts,
the court’s jurisdiction in equity, the full scope of that jurisdiction is to be recognize
applied. ‘The great principles of equity, securing complete justice, should not be
to light inferences, or doubtful constructionPorter v. Warner Holding C9.328 U.S.
395, 398 (1946).

As part of itswide discretionthedistrict court sitting in equity and having custa
and control of property “has power to order a sale of the same in its discretion. Tere

! Initially, the undersigned set the December 5, 2019 hearing solely on the 4205

Motion. Howeveras set forth in the Court’'s November 26, 2019 Minute Order (BEGF

135), the undersigned also heard oral argumetwo other pending property sale motic
during the hearing-the Receiver's Motion for Order Approving Sale of Real Prop
Locatal at 132 Keller Street Free and Clear of Mechanic’s Lien and Authoifaggient
of Broker's CommissionECF No. 98 and the Receiver’s Motion for Order for Appro
of Sale of Real Property Located at 1617 Thomas Avenue and Authority to Pay B
Commission (ECF NdLOO).
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of sale necessarily follows the power to take control of and to preserve prop&BC .
Am. Capital Investments, InA8 F.3d 1133, 1144 (9th Cir. 199@progatedon other
groundsby Steel Co. v. Citizerisr a Better Enit, 523 U.S. 8393-94 (1998)(quoting 2
Ralph E. ClarkTreatise on Law & Practice of Receiv&rd82 (3d ed. 1992))f the court

approvesan equitable receivés proposed property sale, the salees not . . . purport {

convey ‘legal title, but rathefgood, equitable title enforced by an injunction against 51
Id. (citing 2 Clark,Treatise oraw & Practice of Resivers 88 342, 344, 482(a)84, 489,
491)

Pursuant to 28 U.S.C. § 20@], realty in the possession of an appointed recei\
subject to a public sale proceagpon such terms and conditions as the court directs
U.S.C. § 2002 furtheequiresthat notice b@ublished once a week for at least four we
prior to the sale in at least one newspaper regularly issued and of general circulatg
county, $ate, or judicial district where the realty is locatethese safeguardsf notice
and opportunity to submit overbitelp to ensure that the sale is able to fetch the best
possible, which is consistent with the principle that “a primary purposeqaity
receiverships is to promote orderly and efficient administration of the estate by the
court for the benefit of creditorsSEC v. Hardy803 F.2d 1034, 1038 (9th Cir. 1986¢e€
alsoUnited States v. Grahl@5 F.3d 298, 303 (6th Cir. 199oting that “the intent of
the requirement in 28 U.S.C. § 2001 that property be sold in the county in which t
Is situated is “to bring a better price at the sal85C v. Billion Coupons, IncdNo. CIV.
09-00068 JMSLEK, 2009 WL 2143531, at *3 .(Blaw. July 13, 2009)report and
recommendation adoptedp. CIV. 0300068JMSLEK, 2009 WL 2365696 (D. Haw. Ju
29, 2009)(approving a receiver's proposed alternative procedure for the sale ¢

property because the alternative procedure “ha[d] sufficient safeguards incosdécit

228 U.S.C. § 2001 also provides for a private sale process under subsection (b)
requirements of that subsection are more stringent. The Receiver does not propose
sale here.
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the highest price that a willing buyer in an a#lesgth negotiation will offer whilg
conducting the sales in a timely and eefficient manner that will maximize the net sg
proceeds.”).
lll. DISCUSSION

The sale of 4205 Lamont was well underway prior to the Receiver’s appointn
September 2019. Licensed broker Pacific Sotheby’s International Realty listedgheyg
for sale on May 14, 2019, and the property went into escrow on August 10, 2019
purchase price of $409,000 from buyer Misty Swetland (“Buyer”). ECF Nd. 842.
Following her appointmerdand upon learning of the pand sale the Receiver reviews
automated valuation scores for 4205 Lanaswell aghe appraisal Buyer had previous
procured that appraised the property at a value of $410gdng heto conclude tha
the purchase price of $409,000 is fair armsonableld. Consequently, the Receiver a
Buyer executeda First Amendment to Residential Purchase Agreement and E
Instructions, whichmadecourt approval of the sale a condition to closing and pealvidr
the overbid and auction process requlvg@8 U.S.C. § 2001(ald.; see als&cCF No0.84-
3 at 2632

On October 11, 2019, the Receifigzd the present Motion seeking approval of
sale and proposing compliance with theeiid and auction process pyblishing the
following notice in the SaDiego UnionTribune once a week for four weeks:

In the action pending in U.S. District Court for the Southern District of
California, Case No. 12V-01628LAB-AHG, Securities and Exchange
Commission v. Gina Champieain, et al., notice is hereby giveraththe
courtappointed receiver will conduct a public auction for the regbgmty
located at 4205 Lamont Street, #12 in San Diego County, California. Sale ig
subject to Court confirmation after the auction is held. Minimum bid price is
at least $419,000rhe auction will take place on November 7, 2019 at 1:30
p.m. in front of the entrance to the United States Courthouse, 221 W.
Broadway, San Diego, California. To be allowed to participate in the auction,
prospective purchasers must meet certain bid qualification requirements
including submitted a signed purchase and sale agreement, an earnest mon
deposit of $29,550, and proof of funds. All bidders must be qualified by 5:00
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p.m. PT on November 5, 2019, by submitting the required materials to the

receiverat 401 W. A Street, Suite 1830, San Diego, California, 92101.

ECF No. 841 at 8. For those interested in qualifying as bidders, the notice also pro\
phone number and email address for the relevant point of cddtact.

On November 20, 2019, the €&ver filed a Notice of NofReceipt of Qualified
Overbids Regarding the 4205 Lamont Motion. ECF No. 120. In the Notice, the Rd
informs the Court that, after filing the 4205 Lamont Motion, she posted notice
Motion on the receivership websiteigceivership.com, published the above notice o
sale in the San Diego Uniefribune in compliance with 28 U.S.C. § 2002, and contir]
to market the property and notify potential purchasers about the opportunity to su
overbid by the proposecddline of November 5, 2019 set forth in the Motidead. To
date, no overbids have been submitfEuerefore, Misty Swetland remains the inten
Buyer.

Significantly, 4205 Lamont is encumbered by a Small Business Administratio
and deed of trust in favor of First Choice Bank (“the First Choice Bank loan”). EC
84-1 at 3. The loan is associated with receivership entity 2163 Abbott Street, LP,
ownsthe restaurarburf Rider Pizza Cdd. The balance due on the loan is approxima
$800,0@, and 4205 Lamont serves as collateral for the loan along with three
residential properties as well as personal property located at Surf RideCBiidaThe
Receiver intends to use the proceeds of the sale of 4205 Lamont to partially pas/
First Choice Bank loard.

First Choice Bank filed a limited opposition to the present MatioiNovember 21
2019, seeking to ensure that any Order approving the sale of 4205 Lamont would
its security interesh the propert{ECF No. 124)TheReceiver filed a Reply on Novemb
25, 2019, asserting that counsel for the Receiver had conferred with counBekt
Choice Bank and that, following conferrtiiere was no longer any dispute regarding

Receiver’s proposed use of proceeds frons#ie. ECF No. 132 at 2.uting the Decembg
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5, 2019 hearing, counsel for First Choice Bank confirmedhe recordhat its limited
opposition was withdrawn and that it had no objection to the sale.

The Courthas reviewed the documents submitted by theeiRecin support of th
4205 Lamont Motion and finds the purchase price of $409,000 to be fair and reaso
light of the appraised value of the property of $410,@80well as the fact that the pri
exceeds the 2016 purchase price of the proper§s58y000.SeeECF No. 842, Freitag
Decl. 11 4, 7The broker's commission &% of the purchase price is consistent W

(D

nable

ce

th

industry standards. The Motion sets forth proposed procedures that comply with tl
requirements for the public sale procedures sdt for28 U.S.C. 8§ 2001(a) and 2002, and

the subsequently filed Notice (ECF No. 120) confirms that the Receiver implemente
proposed procedures. Of particular note is the Receiver's use of the overbid pug
ensure the sale garnered the highest lagst price for the property. ECF No. 120
addition, theCourtquestioned the Receiver further at the hearing to clarify certain @
of the proposed sale, such as, e.g., the magnitude of the anticipated costg bészilere,
the Court finds th Receiver has sufficiently established that the proposed sale o
Lamont Street, #12 and proposed distribution of the sale proceeds are consistent
principles of equity that must guide the Court in overseeing the “orderly and ef
adminigration of the estate by the district court for the benefit of creditbtattly, 803
F.2d at 1038.
V.  CONCLUSION

Having considerethe Receiver's Motion for Approval of Sale of 4205 Lamont «

Authority to Pay Broker's Commission (ECF No. &) its merits ad notingthat there is$

no longer any opposition theretiie Court GRANTS the Motion andAPPROVES the
proposed salef 4205 Lamont Street #12 to Buyer Misty Swetland at the purchase p
$409,000

The Courtfurther ORDERS the proceeds of the sate be distributed from escro

at the close of sale as follows:
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(1) Payment of the Broker's Commission in the amount of $20,450.00 shall be pai

to Pacific Sotheby’s International Realty;

(2)Payment of any outstanding real property taxes, to the extent any are due;

(3)Payment ofreasonable and customargsts of sale, such as escrow fadke
insurance, andecording feesThe Receiver shall provide a full accounting
sale costs once the sale is complete for the Court to take into considerg
approving futureeal property salesind

(4)Payment offte remainder of the sale proceeds to First Choice,Bauble applied
to the balance of the First Choice Bank loan

IT IS SO ORDERED.

Dated: December 11, 2019 ) .
oo H. HololarA

Honorable Allison H. Goddard
United States Magistrate Judge
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