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This matter comes before the Court on the Receiver's Motion for Aalob Sale
of 737 Windemere Court Property (the “Motion”). ECF No. 367. For the reason
follow, the CourtGRANTS the Motion.

l. BACKGROUND

As described in prior ordersee, e.g.ECF Nos. 54, 162, 163, this is an acti
brought by the Securities and Exchange Commission (“SEC”) against Detfedddin
Development, LLC (“ANI Development”) and Gina ChampiBain and Relief Defenda
American National Investments, Inc. (“ANI Inc.”), allegiviolations of federal securitig
laws based on a purportedly fraudulent liquor license loan scheme. ECF No. 1.

On September 3, 2019, the Court established an equitable receivership and a
Krista L. Freitag (“Receiver”) as a permanent receiverf Bevelopment and ANI Inc
authorizing her to take control over all funds and assets owned, managed, ol
possession or control of the receivership entit®ee ECF No. 6 at 146 (the

“Appointment Order”). In that role, the Receiver acts under the control and direction

Court to facilitate the “orderly and efficient administration of the estateor thé benefit

of creditors.”"SEC v. Hardy803 F.2d 1034, 1038 (9th Cir. 1986e alsdtl. Tr. Co. v.
Chapman208 U.S. 360, 37(L908)(explaining that a motion to appoint a receiver to t
charge of property is “to the end that the property migldaoed for and preserved for
who had or might have an interest in the proceeds of its sale. . . . Immediately up
appointment and after the qualification of the receiver, the property passdwintstody
of the law, and thenceforward its administration was wholly under the control of thq
by its officer [], the receiver.”YOn December 11, 2019, the presiding judge in this ag
Chief Judge Burngranted the parties’ Joint Motion (ECF No. 156) to give limited cor
to the undersignetb hear and directly decide all motions filed in this action to apq
sales of receivership assets. ECF Ngf). See als@8 U.S.C. § 636(c); CivLR 72.1(g). A
property sale motions are set before the undersigned pursuant to that grant of con

TheReceiver filed the present Motion on June 30, 2020. ECF No. 367. The Re

seeks Court approval of the proposed sale of a sfagidy residential property within the
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receivership estate located at 737 Windemere Court in the Mission Beach neighlodr
San Diego (the “Windemere Court Property” or the “Property’).see als&CF No. 76
2 at 3 (listing the Windemere Court Property as a vacation home property owned
estate in the Preliminary Real Estate and Liquor License Asset Schedule fi
October 3, 2019).

The same day the Receiver filed the Motidrg Courtentered a briefing schedu
seting a response deadline of Jai, 2020, a reply deadline of Juty, 2020, and a hearir
date of August 3, 2020. ECF No63B Further, the Courbrdered the Receiver to file
notice of norreceipt of overbids if no overbids were received by the deadlir
July 21, 2020 set forth in the proposed publication of notice of the sale of the Priajo4
No opposition to the Motion was filed, and the Receiver filed a notice ofeumipt of
gualified overbids on July 22, 2020. ECF N0o93%here being no qualified overbids g
no opposition to the Motion, on July 29, 2020, the Court vacated the hearing and tc
matter under submissidar determination on the papesCF No. 404.

II. LEGAL STANDARD

“[llt is a recognized principle of law that the district court has broad power:
wide discretion to determine the appropriate relief in an equity receiver " V.
Lincoln Thrift Ass’n 577 F.2d 600506 (9th Cir. 1978). Where a district court sits in equ
“[u]nless a statute in so many words, or by a necessary and inescapable infestnces|
the court’s jurisdiction in equity, the full scope of that jurisdiction is to be recognize
applied ‘The great principles of equity, securing complete justice, should not be y
to light inferences, or doubtful constructionPorter v. Warner Holding C9.328 U.S.
395, 398 (1946).

“[A] district court’'s power to supervise an equity receivershig endetermine th
appropriate action to be taken in the administration of the receivership is dytbeozal.”
Hardy, 803 F.2d at 103"As part ofthis broaddiscretionthedistrict court sitting in equit
and having custody and control of property “ipasver to order a sale of the same in

discretion. The power of sale necessarily follows the power to dak&ol of and tc

3
3:19cv-1628LAB-AHG

hooo

by tl
led c

e

g

e of
Ity .

nd

Dok tt

5 anc

lity,

d anc

elde

D

its

)




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

preserve property[.]SEC v. Am. Capital Investments, |28 F.3d 1133, 1144 (9th C
1996) abrogatedon other groundby Seel Co. v. Citizens for a Better Enb23 U.S. 83
93-94 (1998)(quoting 2 Ralph E. Clarkireatise on Law & Practice of Receivg <82

(3d ed. 1992))If the court approves an equitable receiver’'s proposed property saJIe, th

sale “does not . . . purport to convey ‘legal’ title, but rather ‘good,” equitable title en
by an injunction against suitld. (citing 2 Clark,Treatise on Law & Practice of Receive
88 342, 344, 482(a), 487, 489, 491).

Pursuant to 28 U.S.C. § 2(@], realty in the possession of an appointed recei\

subject to a public sale proce&gpon such terms and conditions as the court directs
U.S.C. § 2002 furtheequiresthat notice b@ublished once a week for at least four we
prior to the sale in at least onewspaper regularly issued and of general circulation i
county, state, or judicial district where the realty is locat€tese safeguardsf notice
and opportunity to submit overbitlelp to ensure that the sale is able to fetch the best
possble, which is consistent with the principle that “a primary purpose of e
receiverships is to promote orderly and efficient administration of the estate by the
court for the benefit of creditorsHardy, 803 F.2dat 1038. See alsdJnited State V.
Grable 25 F.3d 298, 303 (6th Cir. 1994) (noting that “the intent of” the requirement
U.S.C. 8§ 2001 that property be sold in the county in which the land is situated is “i¢
a better price at the sale”)
lll. DISCUSSION

A. Background of the Property and Proposed Sale

The Windemere Court Property was purchased by ANI Commercial CA | LL
$625,000 on August 12, 2011. ECF No. 363t 5. Ownership of the Property w

transferred taeceivership entity Luv Surf LLC in December of 2012, and transferr

128 U.S.C. § 2001 also provides for a private sale process under subsection (b)
requirements of that subsection are more stringent. The Receiver does not ppopase
sale here.

3:19cv-1628LAB-AHG

orce«

rs

er is
" 28
eks

n the

price

quity
distri

in 2€

D brin

C for
as
od to

but




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

anothereceivership entity, Windemere Court LLC, in December of 2Rl Hee als&CF
No. 6 at 46 (the Appointment Order listing these entities as subsidiaries and/or affiliate
of Defendants and Relief Defendant). The Propartgierwent a significant remodel |in

2017 ands used as a vacation rental propeB¢F No. 3672, Freitag Decl. 2.

Following her appointment, the Receiver and her staff reviewed automated valluatic
scores ¢r the Windemere Court Propergnd a survey of markeobmparable properties
ECF No. 3671 at 5.The Receiver also consulted with and interviewed licensed brpkers
with experience selling residential properties in the MissioncBearea, ultimately
selectngPacific Pines Real Estate (“Broker”) based on Broker’s expexiand low listing
commissionld. The Property was originally listed for sale at $1,699,900 on the Multiple
Listing Service (“MLS”) on or about September 30, 2049.

In addition to listhg the Property on the MLS, Broker listed the Windemere Court
Property onits website,held multiple open houses, and showed the Property to all
interested partie$d. However, the Property received no offers at the list pdoasidering
the lack of oférs at the list price, as well as the detrimental effect of the CQ¥ID
pandemic on buyers’ interest in hospitality properties generally, the Receivertednsul
with Broker and decided to reduce the list price to a range of $1,499,000 to $1,58B,000.
a 56. Due to the COVIEL9 pandemicand in compliance with guidance from the
California Association of Realtors, Broker implemented 3D marketing andIgedisiant
tours of the Propertyd. at 6. Four offers were received, and, following negotiatioitis \w
the prospective buyers, the Receiver accepted an offer of $1081fsom Brent Zamboh
(“Buyer”).

On June 1, 2020héeReceiver and Buyer executa@aliforniaResidential Purchase
Agreement andJoint Escrow Instructions(*Purchase Agreement”)along with ar
Addendum(executed two days later on Junermaking court approval of the sale|a
condition toclosing and proviang for the overbid and auction process required2By
U.S.C. 8 2001(aECF No0.367-3. Buyer has deposited 2400 into escrowECF No.367-
lat7.

~
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B. Proposed Procedures and Distribution

In the motion seeking approval of the sallhe Receivepropo®dcompliance with
the orerbid and auction process by publishing the following notice iB#meDiego Union
Tribuneonce a week for four weeks:

In the action pending in U.S. District Court for the Southern District of
California, Case No. 12V-01628LAB-AHG, Securities and Exchange
Commission v. Gina Champieadain, et al., notice is hereby given that the
courtappoined receiver will conduct a public auction for the real property
located at 737 Windemere Court in San Diego County, CalifoSa& is
subject to Court confirmation after the auction is held. Minimum bid price is
at least $,540,000. The auction will takplace onJuly 24, 202@&t 1:30 p.m.
in front of the entrance to the United States Courthouse, 221 Wd\Baga
San Diego, Californiar as otherwise determined by the Cotid be allowed
to participate in the auction, prospective purchasers must ¢cegein bid
qualification requirements, including subnmg a signed purchase and sale
agreement, an earnest money deposit5f(0, and proof of funds. All
bidders must be qualified by 5:00 p.m. PTJaity 21, 2020, by submitting the
required materialso the receiver ab01 West Broadway, Suite 298an
Diego, California, 92101.

ECF No.367-1 at 11. For those interested in qualifying as bidders, the notice also pr
a phone number and email address for the relevant point of cddtact.

The aboe notice was published as proposed.July 22, 202Ghe Receiver filed

Notice of NonReceipt of Qualified Overbids RegardiMption for Approval of Sale of

737 Windemere Court PropertCF No0.399. In the Notice, the Receiver informs {

Court that, after filing the Windemere Colbtion andin addition to publishing the notig

in the San Diego Unicitribune she posted notice of the Motion on the receiver
website anireceivership.corand continued to market the property and notify pote

purchaers about the opportunity to submit an overbidilly 21,2020 Seeid. Despite

these efforts, m overbids wersubmittedby the deadlineld. Therefore Brent Zambon i$

still theintended Buyer.

Turning to theReceiver'sproposed distribution of the anticipated sale procebds

WindemereCourt Property is one of seven properties inrdeeivership estatdat were
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encumbered by a deed of trust in favor of Axos Béh& “Axos portfolio loan”)at the
time the receiversp was establishedr'hree of the other properties encumbered by
loan—1617 Thomas Avenue, 805 Brighton Court, and 724 Zanzibar-Ghaxte already
been sold following Court approval, leaving only four residential properties withi
receivership estatencumbered by the loanCE No. 3671 at 6.See als&ECF Na. 163
226, 319As explained ipreviousordeis regardingheother properties subject to the AX
loan,the documents governing the loan provide for partial release prices to facilit
sak of separate propertiedssuming a August 202Closingwith an August 202@oan
payment having been made in the ordinary counsRéceiver’s estimate of the releg
price for theWindemereCourt Property is $1207,220. Freitag Decl. 1 5.The Receive
estimategproperty taxes to be paid from sale proceeds at closing will be betd&&0
and $,500, and that costs of sale including escrow, title and recording fees v
approximately $,000.1d. The Broker’'s feas $12,000Id. Notably, Buyer’s broker ha
agreed to waive its share of the commission, which would have been $37,87
resulting in a better reported market sale price of the Windemere Court Prop
$1,552,875which the Receiver expects will help support sale pricestfar propertie:
in the vacation rental portfolidd. n.1. Based on theabove estimates, the Receiv|
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anticipates that the net sale proceeds remaining to be distributed to the receigtash)ip e

after closingwill be in the range of 335000 to £90,000.d. | 5.
C. Court Approval of the Proposed Procedures and Sale
The Courthas reviewed the documents submitted by the Receiver in support

Windemere CourProperty Motionand finds the purchase price $if,515,00Q0 be fair

and reasonabld his priceis more than double the 2011 purchase price of $625,000,

2 Prior to the sale of the Zanzibar Court propertlye estimated principal balan
outstanding for the Axos portfolio loamas $3.07 millionECF No. 2821 at 6 n.2 The
Zanzibar Court Property was approved for sale at a purchaseop®de875,000, and
release price of $1,524,704.4s paid to Axos after closin§eeECF Nos. 319, 349.
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represents substantial return even taking into account the change in market conditior

over nine years and the significant remodel of the property in 2017. FreithgfD2
Further, althoulgthe sale price is $184,900 below the original list price of $1,699,90
Receiver (in consultation with Broker) onlyaeedto drop the list price after seve

months passed with no offers, andwell-reasonectonsideration of the impact of the

COVID-19 pandemic on the vacation rental property mat&ef] 4. Notably, the price i
nearly at the precise midpoint betwabe high and low market value estimations of
Property in the Preliminary Real Estate and Liquor License Asset Schedule Gletber,

D, the
ral

S
the

2019, reflectingan estimated market value based on four brokers’ valuations long before

the COVID-19 pandemic hitSeeECF No. 762 at 3. Additionally, the Receiver h

established in the Motion that Broker diligently marketed and advertis€uldperty since

as

174

it was first listedon SeptembeB0, 2019 The Court is thus persuaded that the initial fack

of offers was due ta tochigh listing price, rather than lack of effort or a rushed agreement.

Moreover, the Receiver’s publication of notice seeking qualified overbids Betfie

Diego UnionTribune in addition to the solicitation of overbids through the receivelship

website and continaeefforts to market the property, establish that the Recdulir
satisfiedthe requirements for the publiclsgrocedures set forth in 28 U.S.C. 88 200

L(a)

and 2002designed to ensure the best price is obtained. Therefore, upon review of tl

factual history and the Purchase Agreement itself, the Court finds the Purchasmégre

was negotiated at armlength and, further, that the Receiver implemented sufficient

safeguards by way of the notice and overbid proceganterthe highest possible price

for the propertyFinally, as eplained above, Buyer’'s broker’'s agreement to waive its

$37,875share of the commssionis expected to benefit the receivership as a whole, by

resulting in a highereported market sale price of the Windemere Court Profieatywill

support sale prices for other properties ingbtate’svacation rental portfadi. The Court

Is thussatisfied that the intent of the statutory scher@ensure that the best and highest

possible price is paid for property within the receivership esthtes been fulfilled.
\\
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IV. CONCLUSION

Based on thdoregoing considerations, and noting particular the lack of an
express opposition to the Motion, the Court finds the Receiver has sufficientlyststd]
that the proposed sale of the Windemere Court Property and proposed distributio
sale proceeds are consistent with principles of equity and #dideof@ receivership t
ensure the orderly and efficient administration of the estate for the benefit tbig&be
Hardy, 803 F.2d at 1038.

Accordingly, the CourGRANTS the Receiver's Motion for Approval of Sale
737 Windemere Court PropelCF No0.367), andAPPROVESthe proposed sale of tf
real propertylocated at 737 Windemere Court, San Diego, California, as descril
Exhibit A to the Declaration of Krista L. Freitag in support of the Motion (E©F 367
3), by Krista L. Freitag, as Receiver, to Buyer Brent Zambon. The purchase p
$1,515,00C00r theWindemereCourtProperty is confirmed and approved

The Court furthe©RDERS the proceeds of the sale to be distributed from es
at the close of sale as follows:

1.  The Receiver is dhorized to pay broker Pacific Pines Real Estate a
commission of $12,000;

2.  The Receiver is authorized to pay Axos Bank the amount necessary to
off the mortgage on the Property, which is estimated to be approximately $1,207,2
(with the exact amount foe determined at closig

3.  The Receiver is authorized to pay the property taxes due from the sellg
closing, which amount is estimated to be in the range of $1,500 to $2,500 (with the
amount to be determined at closing);

4.  The Receiver is authorized to pay costs of sale, including escrow, title
recording fees, which are estimated to be approximately $6,000 (with the exact am
to be determined at closing);

5.  After the aforementioned estimated amounts (with the exaatrssm be

determined at closing) are paid out of escrow, the net sale proceeds, wiastinaa¢ed

9
3:19cv-1628LAB-AHG

Yy
bl

n of t

o]

Crow

pay
20

r at

exa

And

ount:




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

to be in the range of $285,000 to $290,000 (with the exact amount to be determine
closing), shall be paid to the receivership estate; and
6. The Receivers immediately authorized to complete the sale transaction
including executing any and all documents as may be necessary and appropriate {
IT IS FURTHER ORDERED that after closing, the Receiver shall provide a
accounting of sale costs, property taxes paid, the precise release price paid to Ax(
and the amount ultimately returned to the receivership estate from the sale procee
IT1S SO ORDERED.

Dated: August 21, 2020 ) .
Mioena H. NolarA

Honorable Allison H. Goddard
United States Magistrate Judge
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