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rnia Department of Corrections and Rehabilitation et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PUNAOFO TSQUITO TILEI, CDCR #H| Case No.:3:19-cv-01708WQH-KSC
96960Q
Plaintiff. ORDER DENYING MOTION FOR
NEW DETERMINATION
2 APPOINTING COUNSEL ; ORDER
CALIFORNIA DEP'T OF ON REQUEST FOR JUDICIAL

CORRECTION AND NOTICE [Doc. Nos. 50, 54]

REHABILITATION; DR. DAVID
CLAYTON; DR. PEYMAN SHAKIBA;
DR. SAHA; JASHUA N. DOROS; DOE}{
1-10,

U)

Defendant

Plaintiff Punaofo Tsquito Tilei (“plaintiff”) is proceedingo seandin forma
pauperisin this civil rights action pursuant to Title 42, United State Code, Section 1
alleging defendants violated his rights under the United States ConstitBeeDoc.

No. 1. Before the Courareplaintiff's Motion for a New Determination Appointing
Counsel Due to “Exceptional Circumstances” (the “Motion”) and a Request for Jud
Notice of Court Records in Support of Plaintiff’s Motion for a New Determination
Appointing Counsel (the “RIN”). Doc. Nos. 50, 54. For the reasons that follow,
plaintiff s Motion is DENIED WITHOUT PREJUDICE.
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|. BACKGROUND

On September 7, 2019, plaintiff filed this action, asserting claims for violation
his Eighth Amendment rights (specifically, deliberate indifferengdamtiff's serious
medical needs), violation of California Government Code 8845.6, and intentional
infliction of severe emotional distress. Doc. No. 1 afi85 Also on September 7, 201
plaintiff requested leave to procesdforma pauperis Doc. No. 2. On September 24,
2019, plaintiff filed a second motion for leave to proceetbrma pauperis Doc. No. 7.

On September 23, 2019, plaintiff filed a motion for appointment of counsel. 1
No. 5. Plaintiff reported that he suffered from a “multiplicity of serious health
problems” that caused him chronic pain and often left him bedriddeat 3-4. Plaintiff
stated that as a result, he was unable to “draft a lengthy document” or to pursue di
in the case, including “the use of one or more expert witnesteksat 4. Plaintiff also
asseted that his case is complex, and that he would be better able to present it wit
assistance of counsdd. Plaintiff's motion was accompanied by a request that the
District Court take judicial notice of orders from three other federal court cases in 2
and 2016 in which plaintiff was appointed counseke idat 2939.

On October 17, 2019, the District Court issued an order granting plaintiff's
motions to proceeih forma pauperidutdenying his motion for the appointment of
counsel. Doc. No. 10. In doing so, the District Court explicitly found that there wel
‘exceptional circumstances™ warranting the appointment of counsel at that time. D
No. 10 at 6. The District Court denied the motion without prejudice, leaving open t
possibility thatplaintiff might be appointed counséhis circumstances changett.

OnNovember 7, 2019, plaintiff moved for reconsideration of the District Cour

order declining to appoint casel to assist him. Doc. No. 13. Plaintiff again cited his

“numerous serious medical conditions” which left him “incapacitated” and unable tq
“adequately advance and prosecute his complaint on his damat 1, 3. Plaintiff also
stated that the Distt Court had not addressed the complexity of the legal and medi

iIssues presented by his cdske. Plaintiff citedTilei v. McGuinness642 F. App’x 719,
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722 (9h Cir. 2016), in which the Ninth Circuit found plaintiff's “physical and mental
capacityto be a relevant consideration” in the decision whether to appoint colehsat.
8. Plaintiff reiterated his “request for an attorney to assist him in advancing and
prosecuting his civil complaint.1d.

OnDecember 11, 2019, the District Court derpdaintiff’s motion for
reconsideration. Doc. No. 18. The District Court found that plaintiff's “previous filir
with the Court” demonstrated that, notwithstanding plaintiff's arguments to the cont
“he is capable of conducting legal research, presenting arguments ... and understg
the case.”ld. at 3.

On March 20, 2020, plaintiff filed ‘@ otion to Stand onHis Pleadings,” wherein
he requested that the District Court enter final judgment so that he could pursue ar
appeal. Doc. No. 29. In that motion, plainaffsertedinter alia, thatthe District Court
“erred in its rulings denying [his] motion for appointment of counsel [and] denying [
motion for reconsideration.td. at 6. Specifically, plaintiff complained that the Distrig
Court dd not consider his “substantial medical issues, including physical incapacity
adequately advance and prosecute” this matterat 45. Plaintiffagainasserted that
the District Court’s refusal to appoint countgehssist hinwas contrary to the Nth
Circuit’s holding inTilei v. McGuinness642 F. App’'x at 7221d. at 5.

On May 4, 2020, the District Court denied plaintiff's “Motion to Stand on His
Pleadings,” finding that “plaintiff is not permitted to appeal the Court’s denial of his
Motion to Appoint Counsel until a final judgment is entered.” Doc. Nat3 The
District Court further found plaintiff's motion to be an “attempt[] to create appellate
jurisdiction through manipulation.fd. at 3.

On July 29, 2020, plaintiff filed th&lotion and the RINbresently before the
Court.
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1. DISCUSSION
A. Request for Judicial Notice

Plaintiff requests that the Court take judicial notice of the same federal court
submitted with his first motion to appoint couns€ompareRJN at 1013, 2223 and
28-30with Doc. No. 5 at 3439. Plaintiff also requests the Court take judicial notice ¢

ordel

f

three unpublished memorandum opinions from the Ninth Circuit, including an opinion

from Tilei v. McGuinnessSeeRJN at 1421; 2426.

Purswant to Federal Rule of Evidence 201, the Court may take judicial notice

of

facts that “[are] generally known within [its] territorial jurisdiction” or “can be accwatel

and readily determined from sources whose accuracy cannot reasonably be quest
Fed. R. Evid. 201(b)(1) and (2This includes “mattes of public recorfl]’ including
relevant opinions of other courtsSbares vFlowers Foods, In¢.320 F.R.D. 464, 469
n.2 (N.D. Cal. 2017)quotingLee v. City of Los Angelea50 F.3d 668, 689 (9th Cir.
2001) (alteration in origingl However, he Court takes notiaenly “of the existence of
the opinion, which is not subject to reasonable dispuseB. by and through Kristina B
v. Cal. Dep'’t of Edu¢.327 F.Supp.3d 1218, 1228 n.1 (E.D. Cal. 2018). The Court “1
not,” and does not, “take judicial notice of findings of fact from another ca§alker v.
Woodford 454 F.Supp.2d 1007, 1022 (S.D. Cal. 2006) (citations omitted).

B. Appointment of Counsel

“There is no absolute right to counsel in civil proceedinggetiges v. Resolution
Trust Corp, 32 F.3d 1360, 1363 (9th Cir. 1994). District Courts have discretion,

however, pursuant to 28 U.S.C § 1915(c)(1) to “request” that an attorney represent

indigent civil litigants upon a showing of exceptional circumstan&ee Terrell v.
Brewer, 935 F.2d 1015, 1017 (9th Ci41);Burns v. County of Kindg383 F.2d 819, 82
(9th Cir. 1989). “A finding of exceptional circumstances requires an evaluation of k
the ‘likelihood of success on the merits and the ability of the plaintiff to artidulate
claimspro sein light of the complexity of the legal issues involvédierrell, 935 F.2d a
/1
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1017 quoting Wilborn v. Escaldero’89 F.2d 1328, 1331 (9th Cir. 1986)Neither...
Is dispositive and both must be viewed together before making a decldion.”

1. Likelihood of Sucess

As to the first consideration, plaintiff states that he “may succeed on the"raer
his claims. Mot. at 4In denying plaintiff's motion for reconsideratioigt District
Court previously found that “[p]laintiff has failed to demonstrate whether there is a
likelihood of success on the merits.” Doc. No. 18 alBe District Coursubsequently
denied plaintiff's motion for a preliminary injunction and noted tha prevail ...
[p]laintiff must demonstrate that he is likely to succeed on the merits of his Eighth
Amendment claim.” Doc. No. 25 at 4. SignificantlyetDistrict Court cited plaintiff's
medical records as undermining many of his allegatiéchsat 5. Plaintiff has not
provided the Court with new facts or legal authority warranting a departure from thg
District Court’s finding.

2. Plaintiff's Ability to Pursue His Claims

As to the second consideratiqgofgintiff states that he suffers from mulepl
medical issues, including but not limited to rheumatoid arthritis, chronic migraines,
exhaustion, fatigue, traumatic spinal injury, chronic pain, and suicidal idedfloh at
5-6. According to plaintiff, due to his “numerous medical conditions andicak
incapacity,” he is “unable to draft motions and conduct legal research.” Med.at 3
These same facts were previously before the District Court on plaintiff’s first motiof
have counsel appointed, on his motion for reconsideration of the DGtrict’s denial
of that motion and on his motion to “stand” on his pleadin§eeDoc. Na 5 at 23;

Doc. No. 13 at B; Doc. No.29 at 45. The District Court has already found plaintiff's
multiple medical complaints do not create exceptional circamestsand this Court find
that plaintiff's repetitionof thesefactsdoes not justify a different outconoa this
renewed motion

Plaintiff also reports that he has been seen by a neurosurgeon who has

recommended he undergo spinal surgery. Mot- Xl 9Plaintiff state®nce the surgery
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Is donehe will be “hospitalized and immobilized for an indefinite amount of tinid. at
13. However, plaintiff has not stated when his surgery will take place, only that it g
be “at any moment,id., and he is not currently hospitalized. The Court fithds$ neither
plaintiff's continued complaints of “numerous medical conditions and medical
incapacity” (Mot. at 3) nor his unscheduled spinal surgenstitute an exceptional
circumstance

Plairtiff also asserts that his case is “legally complé#ct. at 3. The District
Court has already found otherwise, describing plaintiff's claims as “a typical conditi
of confinement claim and ‘relatively straightforwardS&eDoc. No. 10 at %6 (quoting
Harrington v. Scribner785 F.3d 1299, 1309 (9th Cir. 2015)). Plaintiff also states th
lacks legal training such that the assistance of counsel would better enable him to
investigate his claims and examine witnesses. Mot8at Plaintiff made th same
argument to the District Court in each of his previous requests to have counsel apy
and does not raise any new facts relevant to this issue in his M@tsotine District
Courthas already foundhehardshipsdentified by plaintiffare shagd by all
incarcerated litigants lacking legal expertigé®oc. No.18 at 3 These “difficulties’faced
by all pro se litigantslo not, therefore, “indicate exceptional factorSéeWwood v.
Housewright 900 F.2d 1332, 1338336 (9th Cir. 1990)

Furthemore, in addition to multiple requests to have counsel appoisge®d(c.
Nos. 5, 13, 29, 32), plaintiff has filed a Motion for Preliminary Injunction, a reply in
support of that motion, a Notice of Appeal, and a Motion to Strike Declaration of
Defendant, in addition to the instant Motion and R38¢eDoc. Nos. 9, 24, 3§2. Each
of these filings was supported by citationsdtevantiegal authority, lengthy recitations
of fact, and numerous declarations and other exhibits. Thus, despite his medical c(
and his lack of legal training, plaintiff continues to demiatsthis ability teeffectively
articulate his claims and communicate with the Court in this acBeeDoc. No. 18 at 3
(observing that plaintiff's filings in this case “demonstrate his is capable of conduct

legal research [and] presenting argumeéntff’shouldalsobe noted that the Court has
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previously granted plaintiff additional time to meet deadlines and will continue to dg
for good cause shown. Doc. Nos. 26, 34.

The various district court orders submitted by plairdfnot change the Cdis
conclusion. As noted above, these orders were all before the District Court on plai
first request for the appointment of counsetl do not represent a new legal or factua
basis for the appointment of counsel. Moreover, they are not binding on the Court
whose decision whether to appoint counsel is left to its “sound discreg@yéman v.
Corrections Corp. of Am390 F.3d 1101, 1103 (9th Cir. 2004). Two of the unpublisl
Ninth Circuit opinions submitted by plaintiff simply stand for greposition thathe
Court shoulcconsidemlaintiff's medical condition in determining whether to appoint
counsel.SeeDoc. No. 54 al5-16 (memorandum opinion ifilei v. Hasadri dated
February 14, 2013) (remanding to district court for consideration of plaintiff's motio
appoint counsel “in light of his medical conditionit); at 25-26 (memorandum opinion
in Tilei v. Cal. Dep’t of Corrand Rehaly datedMarch 14, 2016) (noting that plaintiff's
“medical condition is a relevant charagséic that the district court should consider” by
declining to “prejudge the outcome of that inquiry”). As is demonstrated by the Dis
Court’s prior orders and the foregoing discussion, the Court has considered wheth
plaintiff's medical conditions an “exceptional circumstance” and in the exercise of i
discretion has determined it is not.

Finally, plaintiff submits the Ninth Circuit's March 14, 2016 memorandum opi
in Tilei v. McGuinnessin which the court found that the decision not to appoint cour
for plaintiff was error.SeeDoc. No. 54 at 21see als®42 F. App’'x 719 (2016)As
noted, paintiff hasalreadycited this decision to the Couroc. No. 13 at 8; Doc. No. 2
at 5. Furthermore, the Court notes that the Ninth Circuit found that plaintiff “introdu
evidence that, due to his medical incapacity, he was unable to draft motions and c(
legal research.” 642 F. App’x at 722. As set forth above, however, plaintiff's
considerable filings in this action demonstridue opposite.
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Accordingly, plaintiff's Motion isDENIED WITHOUT PREJUDICE
ORDER
For the reasons set forth abopkintiff's Motion for New Determination of
Appointment of Counsel (Doc. No. 53)DENIED WITHOUT PREJUDICE
IT ISSO ORDERED.
Dated: August 6, 2020

s B

Hon/ 'I/(aren S. Crawford
United States Magistrate Judge
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