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Petsmart, Inc. Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TODD CARPENTER, individually on Case N0.:19-CV-1731-CABLL

behalf of himself and others similarly

situated, ORDER GRANTING MOTION TO
Plaintiff, STRIKE ALLEGATIONS

CONCERNING PROPOSED

V. NATIONWIDE CLASS

PETSMART, INC.,

Defendant [Poc- No. 12]

This matter is before the Court on Defendant’s motion to strike allegations

deems it suitable for submission without oral argument. tf@ifollowing reasons, th
motion is granted.

l. Background

Plaintiff Todd Carpenter alleges that on December 24, 2018, he tbfmughAll
Living Things® Tiny Tales™ Small Pet Habitats (“Tiny Tales Homes™) at the Encinitas,

“artificial habitats or cages for pet hamsters, gerbils, and mice.” [Id. at § 1.] There are :
variety of types or models of Tiny Tales Homes, and Carpenter bought one “Rocket Ship,”
one “Castle,” and two “Clubhouse” units. [Id. at {5, 19.] The Tiny Tales Homes car|
connected to each other using cylindrical plastic tubes (“Transport Tubes™) to create a

larger habitat of multiple units for the rodent. [Id. at 1 2]-2Z'hese Transport Tub:
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concerning a putative nationwide class. The motion has bégfiefed, and the Cour

California store of Defendant PetSmart, Inc. [Doc. No. 4 at {1 5.] Tiny Halewes are

attach to the Tiny Tales Homes using circular connection preeee of soft, malleable
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plastic (“Connectors™). [Id. at { 23.] According to the operative First Amended Complaint

(“FAC”), the Connectors are defective because rodents meant to be housed in the Tiny
Tales Homes can chew through the Connectors until thegnget function, resulting i
the Transport Tube detaching and allowing the rodent to es¢lpeat 1 32.] The FAC
alleges that the PetSmart knew about this defect, and that it réndgr$ales Homes
worthless. [Id. at 11 1, 46-68.]

Carpenter claims that this defect resulted in the loss ohamasters he housed|i

the Tiny Tales Homes. Specifically, the FAC alleges that Carpenter useteors ang
Transport Tubes to form two separate habitats of two Talgs Homes each. [Id. at
40.] He put one hamster in each habitat. At some point,Haotisters allegedly chews
through the Connectors, causing the Transport Tubes todgesland allowing th
hamsters to escape, never to be found again. [Id. at 11 41-43.].

The FAC seeks to assert claims on behalf of a nationwideafldasy Tales Home!
purchasers along with a California subclass. [Id. § 83.] iheethe nationwide class
“all citizens of the United States who, within the relevant statute of limitations periods,

purchased Defendant’s Tiny Tales Homes.” [Id.] The California class consists of “all

citizens of California who, within four years prior to the fjiaf this Complaint, purchase

Defendant’s Tiny Tales Homes.” [Id.] The FAC asserts three claims under Califo
consumer protection laws on behalf of the California subclage tommon law claim
for fraud by omission, breach of implied warranty, and unjust enrichomemehalf of botk

the nationwide class and California subclass, and a clairaruheé Magnuson-Mog

Warranty Act(“MMWA?”), on behalf of the nationwide class and California subclass.

for relief, the FAC seeks damages, an injunction prohibiting PetSmartsetiing Tiny

Tales Homes in the manner it currently does, punitive damages, and attorney’s fees and

costs.

[I. Legal Standards

Rule 12(f) allows the Court ttstrike from a pleading an insufficient defense or
redundant, immaterial, impertinent, or scandalous matter.” Fed. R.Civ. P. 12(f).“The
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purpose of Rule 12(f) is to avoid the expenditure of time angesnthat must arise frof
litigating spurious issues by dispensingth those issues prior to trial.” Roberts v
Wyndham Intl, Inc., No. 12€V-5083-PSG, 2012 WL 6001459, at *3 (N.D. Cal. Nov.
2012) (internal quotation marks omitted). In gendravever, “striking the pleadings i
considered an extreme measure, and Rule 12(f) motions are therefore gemanat
with disfavor and infrequently granted.” Clark v. LG Elec. U.S.A, Inc., No. 18V-485
JM (JMA), 2013 WL 5816410, at *16 (S.D. Cal. Oct. 29, 2013) (integnatation mark
omitted). At the same timef-ed.R.Civ.P. 23(d)(1)(D) provides that the court nraguire
that the pleadings be amended to eliminate allegations abprdsentation of abse
persons and that the action proceed accorditigliRoberts, 2012 WL 6001459, at *
Thus,“the court may strike class allegations if the complaint fagflects that a clag
action cannot be maintainé&dld.

[1l. Discussion

PetSmart moves to strike allegations related to a nationwideoridssir grounds;

(1) the Court lacks personal jurisdiction over PetSmart witheatdp claims by putativ
class members who purchased Tiny Tales Homes outside of Calif¢2yi Carpente
cannot bring nationwide class claims under California law; (3)&Pagp lacks standing |
assert claimander other states’ laws; and (4) a nationwide class would be unmanageable.
In his opposition, Carpentstates that he “does not seek to apply California substantive

law to the claims of unnamed, no¢yident class members.” [Doc. No. 18 at 23.] Thus,

the second ground is moot. As discussed below, the @nswisdiction and standing

arguments are persuasive, so the Court need not address PetSmart’s assertion that a
nationwide class action would be unmanageable.
A.  Specific Personal Jurisdiction Over PetSmart For Sales of Tiny
Tales Homes Outside of California
Although the motion is framed as a motion to strike under Fe&endal of Civil
Procedure 12(f), with respect to the contention that the Coud |[aetsonal jurisdictio
over non-California class members, the motion is akin to eomédi dismiss any claim
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asserted on behalf of the non-California class members for |lgo&rednal jurisdictior
under Rule 12(b)(2).“Where defendants move to dismiss a complaint for lack of personal
jurisdiction, plaintiffs bear the burden of demonstrating that jurisdiction is appropriate.”
Dole Foods Co. Inc. v. Watts, 303 F.3d 1104, 1108 (9th C0h2R0“There are twq
limitations on a couit power to exercise personal jurisdiction over a nonres
defendant: the applicable state personal jurisdiction rule arstittional principles o
due process. Sher v. Johnson, 911 F.2d 1357, 1360 (9th Cir. 1989 also In re W
States Wholesale Natural Gas Antitrust Liti.5 F.3d 716, 741 (9th Cir. 2013) (“Personal

jurisdiction over a nonresident defendant is proper if permitted by a state’s long-arm statute

and if the exercise of that jurisdiction does not violate federal due process.”). “Under
California’s long-arm statute, California state courts may exengérsonal jurisdiction ‘on
any basis not inconsistent with the Constitution of this state or of the United States.’”
Daimler AG v. Bauman, 571 U.S. 117, 125 (2014) (quoting Cal. Proc. Code Ann.
410.10 (West 2004)). Thus, “the jurisdictional analyses under state law and federal
process are the same.” Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797-380(
(9th Cir. 2004)).

Under the Due Process Clause of the Fourteenth Amendment, to epersisea
jurisdiction over an outf-statedefendant, the defendant must have “certain minimum
contacts with [the State] such that the maintenance of thd@est not offend traditions
notions of fair play and substantial justice.” Goodyear Dunlop Tires Operations, S.A
Brown, 564 U.S.915, 923 (2011) (quotifg’l Shoe Co. v. Washington, 326 U.S. 310, 31

(1945) (internal quotations omitted)). This minimum contaatsdiction may be eithe

1 Carpenter argues in his opposition that the Court should reject PetSmart’s personal jurisdiction argument

as waived because PetSmart stated in its answer that it “does not contest personal jurisdiction.” [Doc. No.

11 at 3.] Considering that the instant motion was filed at the same time as the answer, the Co
persuaded. Although PetSmart’s language possibly could have been more precise, in light of the in
motion, it is clear that this statement referred to personal jurisdiction over the claims of Carpe
purchasers of Tiny Tales Homes in California. Accordingly, the Court does not find any waive
argument of lack of personal jurisdiction over claims based on purchases outside of California.
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“general or all-purpose jurisdiction,” or “specific or case-linked jurisdiction.” Id. at 919
(citing Helicopteros Nacionales de Colombia S.A v. Hall, 466. 408, 414 nn. 89
(1984)). “The paradigmatic locations where general jurisdiction is aptepover 3
corporation are its place of incorporation and its principal place of business.” Ranza v
Nike, Inc., 793 F.3d 1059, 1069 (9th Cir. 2015)(citing Daigail U.S. at 137). Her

there does not appear to be any dispute that PetSmart is incatporBtdaware and has

(D

its principal place of business in Arizona. Thus, the Comnatexercise general personal
jurisdiction over PetSmart, and the only issue is whether thet Can exercise specif|c
personal jurisdiction over PetSmart for the claims of unnamed prteligs members
arising out of sales of Tiny Tales Homes that occurred outside of California.
PetSmart argues that the Court lacks personal jurisdiction ibyer claims of
unnamed class members arising out of purchases of the Tiny Halees that occurred
outside of California based on the Supreme Court’s holding in Bristol-Myers Squibb Ca.
v. Superior Court of California, San Francisco Cty., 13€t5.1773, 1780 (2017). In

Bristol-Myers Squibb, more than 600 plaintiffs, most of whavere not California

U

residents, filed a civil action in California state court alleging a tyadkstate law claim
caused by the drug Plavixd. at 1777.The California Supreme Court had used a “sliding
scale approach to specific jurisdiction.” Id. at 1778. “Applying this test, the [Californig
Supreme Court] majority concluded thi@ristol-Myers Squibb’s] extensive contacts with

California permitted the exercise of specific jurisdictitiased on a less direct connection

between [BristoMyers Squibb’s] forum activities and plaintiffsclaims than mighr
otherwise be required][] This attenuated requirement was met, the majority found,

because the claims of the nonresidents were similar in severalkoviys claims of thg

\U

California residents (as to which specific jurisdiction wasamtested). Bristol-Myers
Squibb Co., 137 S. Cat 1779 (citing Bristol-Myers Squibb Co. v. Superior CodrCal.
5th 783, 803806 (2016)).

The United States Supreme Court reversed, finding that the

(159

sliding scale approach’

is difficult to square with [its] precedents.” Id. at 1781. The Court notedhat “the

5
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nonresidents were not prescribed Plavix in California, ditd machase Plavix i

California, did not ingest Plavix in California, and were nained by Plavix in Californial.

The mere fact that other plaintiffs were prescribed, obtained, regested Plavix i
California—and allegedly sustained the same injuries as did theesidents—does nof
allow the State to assert specific jurisdiction over the nateets claims” Id. The
majority opinion, however, ditihot confront the question whether its opinion . . . wq
also apply to a class action in which a plaintiff injunedhie forum State seeks to repres
a nationwide class of plaintiffs, not all of whom were injutieere” see id. at 1789, n.

(Sotomayor, J., dissentinghd “[t]he Ninth Circuit and the Supreme Court [still] have

to decide this issué. King v. Bumble Trading, Inc., No. 18V-06868-NC, 2020 WL

663741, at *4 (N.D. Cal. Feb. 11, 2020). In fact, no circuit court has deitidessue.
District courts have typically taken one of three approaches whed &skonside
the application of Bristol-Myers Squibb to nationwide class astion

First, many courts hold that Bristol-Myers Squibb doesappiy outside

of the context of mass tort cases. Under this view, there isnstittional
unfairness in subjecting a defendant to the class clafnmiteof-state
plaintiffs in Rule 23 class actions, as long as a courturasliction over

the class representatigeclaims. The due process issue is avoided because
Rule 23 class certification already protects a defenslashie process
rights.

Another set of district courts holds the opposite: the sameeptocess
concerns that animated Bristol-Myers Squibb necessarily apply
nationwide class actions in federal courts. They hold theie psincipled
way to distinguish between the strictures of the Fourteenth Ameint
Due Process Clause and the Fifth Amendment Due Process Clause.

A third set of district courts opts to defer this issuel widss certification:
since unnamed plaintiffs are merely potential class membersnmeyo
never actually be joined to this action, it would be prematura tourt to
decide whether there is specific jurisdiction over the defd(s)awith
respect to their claims.

Pettenato v. Beacon Health Options, Inc., No. 19CV1646JPOBGNM, %/L 5587335, g
*6 (S.D.N.Y. Oct. 25, 2019) (citation omitted).
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In the Ninth Circuit, district courts have typically follow#wk first approach. Orje
of the early Ninth Circuit district courts (if not the firséd consider whether Bristol-Mye(s
Squibb applies to class actions appears to be FitzhensglRusDr. Pepper Snapple Grp.,
Inc., No. 17€V-00564 NC, 2017 WL 4224723, at *5 (N.D. Cal. Sept. 22, 20THis
case essentially held that simply because Bristol-Myers Bguds a mass action apd
because the Supreme Court did not expressly extend its holdilags$actions, the holding
in Bristol-Myers Squibb did not extend to class actioBge Fitzhenry-Russell, 2017 WL
4224723, at *5. Missing from the opinion, however, is arghais of why a class actign
iIs so materially different that it warrants a different result thamass action|

Notwithstanding this lack of analysis, dozens of distaetrts have cited Fitzhenry-Russell

for this holding. See, e.g., Cabrera v. Bayer Healthcare, LLC, |No.

LACV1708525JAKJPRX, 2019 WL 1146828, at *8 (C.D. Cal. Mar. 6, 2048Id{ng that
Bristol-Myers Squibb does not apply in the class actiomtext and citing to Fitzhenry-

Russell and other district court cases that reached similar conclusions).

Some of these Ninth Circuit district court cases have provedede additiong
rationale, primarily stating that the protections of Rule 28rgjaish class actions fromn
the mass action at issue in Bristol-Myers Squibb. For pl@anm Cabrera, 2019 WL
1146828, at *8the court found that “[t]the significant distinctions between a class action
and a mass tort action warraatfinding that Bristol-Myers Squibb does not apply to class

actions. In particular, the court noted that every plaintiff in a mass a®iarreal party in

interest and that Rule 28mposes additional due process safeguards on class actigns, i.e€

numerosity, commonality, typicality, adequacy of representation, predooe and
superiority, that do not exist in the mass tort conteid.

In other jurisdictions, including the Northern District diinlbis and the Northern
District of New York, district courts have followed the secongraach outlined above,
finding that the reasoning in Bristol-Myers Squibb alspliag to class actions. See, €e|g.,
Chavezv. Church & Dwight Ca2018 WL 2238191, at *11 (N.D. I1l. May 16, 2018) (“The

Court therefore concludes that Bristol-Myers extends to elessns, and that Chavez|is

7
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therefore foreclosed from representing either a nationwide and [siltistatie class

comprising norHlinois residents in this suit.””); McDonnell v. Nature's Way Prod., LL(
No. 16 C 5011, 2017 WL 4864910, at *4 (N.D. Ill. Oct. 26, 20@i3missing all claims
arising out of outf-state purchases “[b]ecause the only connection to [the forum state] is
provided by [the named plaintiff’s] purchase” of the product); see also Chizniak )
CertainTeed Corp., No. 117CV1075FJSATB, 2020 WL 495129, at *5 (N.D.JerY..30
2020)(“Like the other courts in this District, the Court interprets®tiMyers Squibb tq
extend to nationwide class actions and declines to exerasdisgpersonal jurisdictiot

over Defendant CertainTeed with regard to the @ftate Plaintiffs’ claims.”); cf.

Wenokur v. AXA Equitable Life Ins. Co., No. C¥7-00165-PHX-DLR, 2017 WL

4357916, at *4 n.4 (D. Ariz. Oct. 2, 2017) (citing Bristol-My&gpuibb in a footnote an
noting in dicta that the couftacks personal jurisdiction over the claims of putative g
members with no connection to Arizona and therefore would ectldbe to certify @
nationwide class).

This Court agrees with these latter cases finding thatdBiyers Squibb applie
in the nationwide class action context. That the Supreme Giounot consider whethg
its holding in Bristol-Myers Squibb would apply to staactions is hardly supportive o
holding that it does not apply to class actions. G@nather hand, the rationale for t
holding in Bristol-Myers Squibb indicates that if andem the Supreme Court is presen
with the question, it will also hold that a state canneedsspecific personal jurisdictig
over a defendant for the claims of unnamed class members that maiube subjecto
specific personal jurisdiction if asserted as individualnatai Cf. “In re Dental Supplie
Antitrust Litig., No. 16CIV696BMCGRB, 2017 WL 4217115, at *9.0EN.Y. Sept. 20
2017)(“The constitutional requirements of due proced$ dot wax and wane when t
complaint is individual or on behalf of a class. Personal jatied in class actions mu
comport with due process just the same as any othef’case.

“[S]pecific jurisdiction is confined to adjudication of issuesriving from, or
connected with, the very controversy that establishes jurisdiction.” Bristol-Myers Squibb

8
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137 S. Ctat1780. “The specific personal jurisdiction inquiry‘gefendant-focusetith

an emphasison the relationship among the defendant, the forum, andtigpeion.””

Matus v. Premium Nutraceuticals, LLC, 715 F. App62 (9th Cir. 2018) (quoting Wald¢

v. Fiore 571 U.S. 277, 284 (2014))Jurisdiction “must arise out of contacts that the
‘defendant himsélfcreates with the forum StateNalden 571 U.S. at 284 (emphasis
original) (citing Burger King Corp. v. Rudzewicz, 471 U.S24475 (1985)).The primary
concern in determining whether personal jurisdiction is presesteforejs “the burden
on the defendant.” Bristol-Myers Squdb, 137 S. Ct. at 1780This burden “encompasse
the more abstract matter of submitting to the coercive power ofatB&tmay have littl
legitimate interest in the claims in questibrBristol-Myers Squibb, 137 S. Ct. at 17
(emphasis added). Tkelaims in questionin this motion are those related to purche
of Tiny Tales Homes that occurred outside of California. Caldonas little interest i
the claims of non-California plaintiffs arising out purchases made o@silifernia from
a Delaware company with a principal place of business in AaizBarther, the burden @
PetSmart to defend a nationwide class action is significantlyegrdein the burden (
defending an individual claim or a statewide class actiorat PetSmart sold some Ti
Tales Homes in California does not create a sufficient relatiobhgitvpeen PetSmart ar
California such that it should be subject to specific pergomiadiction in California for
the claims of a nationwide class with no connection to California.

Using language from Bristol-Myers SquibHtjtlhe mere fact that other plaintifi
[purchased the Tiny Tales Homes] in Califorriand allegedly sustained the same inju
as did the nonresidentsdoes not allow the State to assert specific jurisdictiom thes
nonresidentsclaims?” Id. at 1782, cf. Goodyear, 564 U.S. at 931 n:§H]ven regularly
occurring sales of a product in a State do not justify thecese of jurisdiction over a clai
unrelated to those sales.”). Yet, this is exactly what Plaintiff argues herlat because h
(and other Californians) purchased the Tiny Tales Homes in Califc@aildprnia may

assert specific jurisdiction over nationwide class claims relatedit of state purchase

19-CV-1731:CAB-LL
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This argument is unavailing, and the Court respectfully disagngesourts that have he
otherwise.

Courts finding that Bristol-Myers Squibb does not applyatamwide class actior
frequently refer t&'significant procedural differences between class and mass &atien
they claim address the due process concerns identified in Bviggok Squibb.See King
2020 WL 663741, at *4. These courts note, for exantime “class actions are subject
the numerosity, commonality, typicality, and adequacy requiremérisderal Rule o
Civil Procedure 23. Those requirements act as due process safeguardsedeamess.
Id.; see also Allen v. ConAgra Foods, Inc., No. 3(\3-01279-WHO, 2018 WL 646045
at *7 (N.D. Cal. Dec. 10, 20183tating that “functional differences set class actions apart;
the plaintiffs here must meet the Rule 23 requirements of nunem@ammonality of law
or fact, typicality of claims or defenses, and adequacy of representatrder to achiev,
certification.”).

The Court, however, is not persuaded that the proceduratesurits for a clas

action constitute a basis for finding that the rationale behiadholding in Bristol-Myers$

Squibb does not apply to nationwide class actions imvglindividual claims for whick

there would not be specific personal jurisdiction if thoserdaivere filed individually

d

S

e

S

\*4

N

“[T]he class action was an invention of equity to enable [a court] to proceed tea idecr

suits where the number of those interested in the litigation wagdab to permit joinder.

The absent parties would be bound by the decree so long amtied parties adequate
represented the absent class and the prosecution of theolitigeas within the commo
interest? Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 808 (198bdther words, th

procedural safeguards of Rule 23 are meant primarily to protect tbet @tmss member

and create criteria for binding the absent class members to whedl@mnent or judgme
results from a class actiorCf. id. at 810(referring to “[t]he concern of the typical clas
action rules for the absent plaintiffs.” and that an absent class-action plaintiff “may sit
back and allow the litigation to run its course, contemkiowing that there are safegua
provided for higrotection”) (emphasis addeghbelson v. Strong, No. CIV.A. 85-0592-
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1987 WL 15872, at *9 n.3 (D. Mass. July 30, 1987)'he absent plaintiffs, and n
defendant, are the prime concern of Rules 23(a)(3) ariy. (4hat the creation of the clas
actions and the requirements of Rule 23 are not meant to faywotect defendants
reflected in the fact that defendants almost always vigorously oppose classatiertific
Some courts, including this one, have found Bratol-Myers Squibb applies to t
claims of non-resident named plaintiffs in a case involvingtesspecific classe
concerning the same product. See Andrade-Heymsfield v. Das®nkc., No. 19CV-
589-CAB-WVG, 2019 WL 3817948, at *3 (S.D. Cal. Aug. 14, 201%jtrRan v.
Champion Petfoods USA, Inc., No. CV181736DOCJPRX, 2018 WL 425158 *6 (C.D.
Cal. Oct. 10, 2018). Whether the individuals who made thasef@tiate purchases 3
named plaintiffs as part of a mass action, named as representatioes ddrstate clas
members, or unnamed members of a putative nationwide class of plairdifissisnction
without a difference. It makes little logical sense to allow foater personal jurisdictia
over a defendant when there are fewer named plaintiffs in the case. Morezarehardly
be argued that a defendant’s due process rights are better served by one in-state plaintiff
seeking to represent a nationwide class than by multiplecataintiffs each seeking
represent a class of other individuals from their particulasdiation whose purchast
were subject to the same state common law and consumer protectiomNiemes of thesg
differences warrant a holding other than that the court lackem@@rgirisdiction over thg
defendant with respect to out of state claims regardless abthposition of the name
plaintiffs.

This holding that this California court lacks personal gliagon over claims base

on Tiny Tales Homes purchases made outside of California dogasBlaintiff argues

“fundamentally alter the existing landscape of class action jurisprudence.” [Doc. No. 18
at 15]; see also Sotomayor v. Bank of Am., N.A,, 377 F. S80.034, 1038 (C.D. Cs
2019)(“Extending Bristol-Myers to class actions, as Defendant sigigeould radically
alter the existing universe of class action lgwindeed, it would more accurate to say t
other courts’ holdings that a court has personal jurisdiction over claims where tinauél

11
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not be personal jurisdiction if the claims were broughtviddially, for no other reaso
than that those same claims were brought as part of a class aaidd fundamentally
alter the existing landscape of personal jurisdiction jurdgmae, including Bristol-Myer
Squibb itself.

The extension of Bristol-Myers Squibb to class actiorssdwt prevent Carpent

from bringing a nationwide class action (at least with respedthe ability to obtair

personal jurisdiction over PetSmart); it merely requires thatehie ih a jurisdiction where

PetSmart is subject to general personal jurisdictioh.Bristol-Myers Squibb, 137 S. ¢

at 1783 (noting that the decision did not prevent thegfibh mass actions in states tl
have general jurisdiction over the defendanihat filing a nationwide class action in
different state from where Carpenter lives may be less convémgenot a ground fo
subjecting a defendant to personal jurisdiction here. SeeeWabd1l U.Sat 284 (“Due
process limits on the Staseadjudicative authority principally protect the liberty @
nonresident defendantnot the convenience of plaintiffs or third partigs.Alternatively,
Carpenter could keep his case in California courts by limiting the class talunas/who
purchased the Tiny Tales Homes in Californigther way, these requirements would
unlikely to result in a reduction in the number of nationvaidess actionsUltimately, this
holding impacts only the forum where a nationwide class action may be filed.

B.  Carpenter Lacks Standing to Assert Claims Based on Other States’

Laws

Even if the Court had personal jurisdiction over PetSmart for clhiased or

purchases made outside of California, the nationwide class clamsakt be dismisse

for lack of standing:“The three well-known irreducible constitutional minima aisling

are injuryin-fact, causation, and redressability. A plaintiff bears the burde

2 In reality, considering that a class representative rarely appears in court in these sortsauftimhes
the only ones who would be inconvenienced would be Carpenter’s attorneys, who are located in this
district.
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demonstrating that her injuip-fact is concrete, particularized, and actual or immin
fairly traceable to the challenged action; and redressable by a favorable ruling.” Davidson
v. Kimberly-Clark Corp., 889 F.3d 956, 967 (9th Cir. 2p{i@ternal quotation mark
citations, and brackets omitted)That a suit may be a class action ... adds nothing to the
question of standing, for even named plaintiffs who represent a class ‘must allege and show
that they personally have been injured, not that injury been suffered by othe
unidentified members of the class to which they belong andhwiiiey purport tg
represent.”” Lewis v. Casey, 518 U.S. 343, 357 (1996) (quoting Simon KyEWelfare
Rights Org., 426 U.S. 26, 40, n.20 (1976)

“[STtanding is not dispensed in grdstd. at 358 n.6lt “is claim-specific anda
plaintiff must demonstrate standing for each claim he seeksess.” Harris v. CVS
Pharmacy, Inc., No. EDCV1302329ABAGRX, 2015 WL 4694047, giC4D. Cal. Aug.
6, 2015) (quoting DaimlerChrysler Corp. v. Cuno, 547 U32, 352 (2006))see also Lo
Gatos Mercantile, Inc v. E.I. DuPont De Nemours & Co., NoC¥301180-BLF, 2014
WL 4774611, at *4 (N.D. Cal. Sept. 22, 2014)f @ complaint includes multiple claims,
at least one named class representative must have Article III standing to raise each claim.”)
(quoting 5 J. Moore et al., Moose Federal Practice §8 26.63[1][b] at-Z®4 (3rd Ed
2014)).“As the party advocating for the application[ether states’ laws], Plaintiff must
make at leadt] prima facie showing that thether states’ laws] appl[y] to him such thg
he would have standing to bring that cldintHarris, 2015 WL 4694047, at *4:*Courts
routinely dismiss clainisfor lack of subject-matter jurisdictiorwhere no plaintiff is

alleged to reside in a state whose laws the class seeks toetffecause the nam:d

plaintiff lacks standing to invoke the foreign statUitéd. (citing In re Atermarket Auta.

Lighting Products Antitrust Litig., No. 09 MDL 200GW PJWX, 2009 WL 9502003,
*6 (C.D. Cal. July 6, 2009)).
The Court “should address standing prior to class certificatiBnoomfield v. Craft

Brew All,, Inc., No. 17€V-01027-BLF, 2017 WL 3838453, at *14 (N.D. Cal. Sept,

2017) (citing Easter v. Am. W. Fin., 381 F.3d 948, 962 (9th2D04)) “Moreover, wher
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a plaintiff’s lack of standing is ‘plain enough from the pleading#, can form appropriat
grounds for dismissal even if it overlaps with issues reggndirether the named plaintif
are adequate representatives under Rufé RR. (citing Gen. Tel. Co. of Sw. v. Falco
457 U.S. 147, 160 (198R)Following EasterCalifornia district courts frequently addre
the issue of Article Ill standing at the pleading stage #@smids claims asserted under

laws of states in which no plaintiff resides or has purchpsadlicts. See, e.g., Morale

v. Unilever U.S., Inc., Civ. No. 2:13-2213 WBS ER®14 WL 1389613, at *4 (E.D. Cal.

Apr. 9, 2014) (holding that because the named plaintiffs wdyeresidents of two statg

and did not purchase defendant’s products in any state but their own they did “not have

standing to assert a claim under the consumer protection fahes ather states named|i

the Complaint.”) (quoting Pardini v. Unilever U.S., Inc., 961 F. Supp. 2d 10881 (N.D.
Cal. 2013) In re Ditropan XL Antitrust Litig., 529 F. Supp. 2d 10980% (N.D. Cal. May
11, 2007) (holdinghat “[a]t least one named plaintiff must have standing with respect to

each claim the class representative seek to bring” and dismissing the claims made ung

the laws of twenty-four states where none of the named plaireggfded or were allege

to have personally purchased the profluct

Here, although the FAC frames the putative classes as a natiociasdeand {
California subclasshased on Plaintiff’s acknowledgement that he “seeks to represe
unnamed class members pursuing claims under the laws of their respective states” [Doc.
No. 18 at 19], there is no nationwide class because there ¢faino that governs

nationwide clas$. Instead, despite the FAC listing only one generic “fraud by omission”

3 Although the MMWA claim can be maintained here so long as the requirements for CAFA juris
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are satisfied, Wolph v. Acer Am. Corp., No. C 09-01314 JSW, 2009 WL 2969467, at *3 (N.D. Cal. Sep

14, 2009) (“[BJecause Plaintiffs allege an alternative basis for jurisdiction under CAFA, the Court has
jurisdiction to adjudicat@laintiffs’ Magnuson—Moss Act claim.), without CAFA jurisdiction it cannot
asserted on behalf of a class because there are not over 100 named plaintiffs. See 15
2310(d)(3)(c); Pilgrim v. Gen. Motors Co., No. CV 15-8047-JFW (EX), 2019 WL 5779892, at *6
Cal. Oct. 4, 2019) (“In this case, there are only fifty-seven named Plaintiffs, which is far less than
number required to allege a cognizable MMWA class action claim. Because Plaintiffs have f
comply with the requirements of ttdMW A, the Court must dismiss Plaintiffs’ MMWA claim.”).
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claim, one generic breach of implied warranty claim, and one gengustenrichment

claim, what Plaintiff is attempting to do here is assert fifty fraudrbission claims, fifty
breach on implied warranty claims, and fifty unjust enrichmemtnslaone of each clain
for each state-on behalf of fifty separate state-specific classeatpenter, however, do
not have standing to assert a claim against PetSmart under any state’s law but California’s

because Carpenter did not suffer any injuries in fact traceable to argdalietations of
any other states’ laws. Labeling the putative class as a “nationwide class” does not

overcome this fatal deficiency.

Thus, Carpenter is correct that this is not a chofdew issue and that a choice

of

law analysis is unwarranted in this case. To the contrary, doeenot appear to be any

dispute as to what law applies. Both sides agree that Carpenter’s individual claims are
governed by California law, and that each unnamed putative class member’s claims would
be governed by the law of the state in which they made pleahase of a Tiny Tale

Home. Many of the cases on which Plaintiff relies (or on wiRetSmart relied in it

motion before Plaintiff conceded that he is not attempting pdy&palifornia law to the

entire nationwide class) are distinguishable. Most of thosesceoncerned a plaint
seeking to assert claims under California law aantentire nationwide classSee, e.g.
Mazza v. Am. Honda Motor Co., 666 F.3d 581, 585 (9th @it22(“The complaint states
four claims under California Law.”); In re Clorox Consumer Litig., 894 F. Supp. 2d 17
1230-31 (N.D. Cal. 2012)Plaintiffs seek certification of a nationwide class action u
California consumer protection statutes on behdliedlf persons or entities that purchas
‘Fresh Step cat litter in the United Statgs’

4 To the extent other district courts have declined to dismiss claims asserted under the laws of s

'S

L4

24,
nder
led

tates

do not govern any of the named plaintiffs for lack of standing, the Court respectfully disagrees with the

holdings. For example, in Kutza v. Williams-Sonoma, Inc., NoC¥803534-RS, 2018 WL 5886611,
*3, N.3(N.D. Cal. Nov. 9, 2018), the Court rejected the defendant’s argument that named plaintiff lacked
standing to represent a nationwide class under the MMidAommon law, noting that it would “make
little difference as to whether Californian [sic] common law is applied to all the claims, orntimeoeg
law of each state is applied instéadlhat claims under California law for fraud or breach of imp
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In [Melendres], the Ninth Circuit considered an appeal fronstict court
judgment (following a bench trial) against Sheriff Joseph Arpaid the
Maricopa County Sheriff's Office, enjoining them from making traffic stop
based on a car occup&tace. The injunction applied to stops made during
“saturation patrol” (when the defendant officers “saturated” a particular area

for the purpose of enforcing immigration laws) and “nonsaturation patrol.” Id.

at 1258-59. In support of their request to partially decertiéy dlass, the
defendants argued that the remaining named plaintiffs, who weppest
during saturation patrols, lacked Article Ill standing tangrconstitutional
claims on behalf of class members stopped during nonsaturation patrols

Unlike the instant case, Melendres did not confront a situatltere named
plaintiffs brought claims under the laws of multiple states where theyadid
reside and where they were not injured: in Melendres, altgfaialleged
that they suffered the same constitutional injury, only inedsft factual
circumstances. Here, because Plaintiffs bring claims under the laws of
multiple states (some antitrust and some not), Plaintiffsntealty invoke
different legally protected interests. See Restatement (Second) ef8I@rt
cmt. a (1965) (noting that injury involves an actionablasgion of a legally
protected interest, while harm denotes personal loss or detriment).

The Court is here called upon to examine whether the named Pldatrs
standing to bring certain claims, not standing “to obtain relief for unnamed
class members” for the same injury. See id. at 1261-62; see also
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352, 126 S.Ct. 184, 1
L.Ed.2d 589 (2006) (Article Il must be measured cléiyrelaim). Plaintiffs
must show they have standing for each claim they raise, andiffdalotnot
have standing to bring claims under the laws of stalbeserthey have alleged
no injury, residence, or other pertinent connection. See Pardini, Sipp.
2d at 1061; see also In re Packaged Seafood Prod. Antittigs, 242 F.
Supp. 3d 1033, 10987 (S.D. Cal. 2017) (“Seafood IT) (discussing
Melendres, 784 F.3d at 1261-62). Accordingly, Melendres doesmtite

warranty, or unjust enrichment may be similar to claims under Arizona (or any other state) law fg
common law torts is largely irrelevant to the issue of Article Il standing. Carpenter has staratiagr
claims under Calirnia law. Another state’s law might be similar to California law, but that similarity
does not result in Carpenter having standing to sue under the other state’s law as well.

16
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Courts view, stand for the proposition that this Court must delsy
consideration of standing in sister state cases until classazitifi.

Jones v. Micron Tech. Inc., 400 F. Supp. 3d 897, 909 (N.D. Cal. 2019).

In sum, there is no dispute that Carpenter has Article Il standirgpresent a clas

of purchasers of Tiny Tales Homes who have claims under CaliflexmiaThe questiol
here is whether Carpenter has standing to assert claims aff bélhunnamed clas
membersunder other states’ laws that do not govern his own claims. He does
Therefore, the claims in the FAC on behalf of the “nationwide class,” which Carpentef
agrees are governed by the laws of the state where each particulanesiaissr resides ¢
made her purchase, must be dismissed because Carpenter, the @uypteaniff, lacks
Article III standing to assert claims under those other states’ laws.
C. CAFA Subject Matter Jurisdiction

The FAC asserts that this Court has subject matter jurisdiotoier the Clas
Action Fairness Act (“CAFA”), 28 U.S.C. § 1332(d). Pursuant to CAFA, federal distr
courts have subject matter jurisdiction over class actiongichva member of the plainti
class is a citizen of a state different from any defendant anagdgregate matter
controversy exceeds $5,000,000. 28 U.S.C. § 1332(d)(2). On Febtua620, the Cour

ordered the parties to show cause as to whether the amarontroversy in this action

exceeds $5,000,000. [Doc. No. 23.]
Both parties responded to the order. Carpenter, who has tha loficteanonstrating
subject matter jurisdiction and alleged in the FAC that the amowaintroversy exceeq

$5,000,000, conceded that he has no supporhi®rallegation as to the amount

controversy. [Doc. No. 25.] PetSmart, meanwhile, submitted a deatafiatim its Seniof

Category Buyer stating that PetSmart has sold over $5,000,00@yinTales Homes
including Transport Tubes and Connectors, in the UnitedesStsince launching th
products in 2018. [Doc. No. 26-1.] The Court is satisfiedl tiis evidence was sufficie
to demonstrate subject matter jurisdiction under CAFA over anvatl@ class actiqr

assuming that the Court has jurisdiction over such an action.
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However, because the Court is dismissing the nationwide classdiar lack of
personal jurisdiction and lack of standing, Plaintiff canngt oelthe damages attributat
to those nor€alifornia class claims to satisfy CAFA’s $5,000,000 amount in controversy
requirement.Cf. Harris v. CVS Pharmacy, Inc., No. ED CV 13-2329-AB (AGRx}12

WL 4694047 (C.D. Cal. Aug. 6, 2015) (holding that the plaintifildonot rely on claims

for which he lacked standing to satisfy CAFA’s amount in controversy requirement). |If
the matter in controversy with respect to the California démse exceeds $5,000,0(
this is not an issue. However, if the matter in controversyhiCalifornia class alon
does not exceed $5,000,000, the Court lacks CAFA jurisdietmthmust dismiss th
complaint in its entirety Accordingly, as stated below, the Court seeks further briefir
this issue.

IV. Disposition

For all of the foregoing reasons, the Court finds that Carpestis Istanding t

assert claims under non-California laws, and that the Col# fsrsonal jurisdiction ove

PetSmart foany claims of unnamed class members under other states’ laws and based on
purchases that occurred outside of California. Accordingé/ ntbtion to strike claim

related to a nationwide class actionGRANTED, and the allegations of a nationwi

class areSTRICKEN. The parties ar® RDERED to SHOW CAUSE, on or before

March 16, 2020, why this Court has subject matter jurisdiction notwithdirag the

elimination of the nationwide class claimBailure to respond will result in dismissal
the complaint without prejudice to Carpenter re-filing a fGatia class action in sta
court.

It is SO ORDERED.

Dated: March 2, 2020 %/

Hon. Cathy Ann Bencivengo
United States District Judge
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