Global Resc|

O© 00 N oo o b W N B

N N NN NDNNNNRRPRRRRR R B R
oo ~NI o 00 N0 N R OO 0O N o 010 DN N RO

e Jets LLC v. Kaiser Foundation Health Plan, Inc. Do
Case 3:19-cv-01737-L-NLS Document 21 Filed 11/30/20 PagelD.299 Page 1 of 10

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

GLOBAL RESCUE JETS LLC, Case No.: 19¢cv1737-NLS
Plaintiff,
ORDER GRANTING DEFENDANT’S
V. MOTION TO DISMISS (doc. no. 12)
KAISER FOUNDATION HEALTH
PLAN, INC.,
Defendant

Pending before the Court is Defendannotion to disngs(doc. no. 12) Plaintifs
first amended complaint for failure to exhaust administrative remedds the
Medicare Act Plaintiff filed an opposition and Defendant replied. The Court decidg
motion on the briefs without oral argument. See Civ. L. R. 7.1 (d.1). leareifisons
stated belowDefendants’ motion to dismisgs granted.

l. BACKGROUND
Plaintiff Global Rescue Jets, Inc. provided medically-necessary traasmo for

Patient X from Yahualica, Jalisco, Mexico to Kaiser Permanente Medical Center in
Diego, California incurring charges of $283,500. It provided megicatessary
transport for Patient Y from Mazatlan, Mexico to the same hospital in Sgo,Die

incurring charges of $232,700. Patients X and Y ("Patients") were enroleldicare
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Advantage Plans ("MA plans") to which Defendant Kaiser Foundation HealthliRtan,
("Kaiser") was a party.

As alleged in the operative complaint, the Patients' MA plans provided for
coverage of life-saving international air ambulance transportation, whghaetaoverec
by Medicare, but was an optional supplemental béngfitvided under the plans for
which the Patients paid higher premiums to Kaidémder the plans, Kaiser agreed to
reimburse them for such charges. When Plaintiff provided air ambulance semtites
Patients, they assigned their claims against Kaiser. Kaiser has refusédremburse
Plaintiff for its charges. It paid what it considers the "applicable Medica'é(iediser
Mem. of P&A. in Supp. of Mot. to Dismiss, doc. no. 12-1, at 5), which represent
approximately 8% of the charges.

Plaintiff filed a complaihin State court against KaiseiKaiser removed the actio
to this Court.In the operative complaint Plaintiff alleges, in its capacity as the Pstie
assignee, or, alternatively, third party beneficiary, breach of contract, lwiedaty of
good faith and fair dealing, quantum meruit, and unfair competitiseeks damages,
disgorgement and restitution of Kars revenues associated with unfair competition,
injunctive relief.

[I. DISCUSSION

Kaiser moves to dismiss under Federal Rule of Civil Procedure 12(b)(13iltwe

to exhaust administrative remedies under the MedicarePPezleral courts are courts o
limited jurisdiction. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377

(1994)? They presumptively lack jurisdiction over civil actions and the burden of

! Optional supplemental benefits are purchased at the enrollees' apti@are paid
in full by the enrollee in the form of premiums or cost-sharing. 42 C.F.R. 8
422.100(c)(2)(ii).

2 Unless otherwise noted, internal quotation marks, ellipses, bradkations, and
footnotes are omitted from quotations.
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establishing the contrary rests upon the party assettimd, As here, a Rule 12(b)(1)
motion may be framed as‘facial” attack on the allegations in the complaint. See Se
Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir.2004)a facial attack, the
challenger asserts that the allegations contained in a comgulaimsufficient on their
face to invoke federal jurisdictiorid.

Kaiser argues that Plaintiff is not entitled to judicial review of &iéssalleged
failure to fully reimburse Plaintifé air ambulance charges because Plaintiff failed to
exhaust administrate remedies under the Medicare Athe Medicare Act, 42 U.S.C.
1395 et seq., "establishes a federally subsidized health insurance program to be
administered by the Secretary [of Health and Human Services]." Heckler v. Ringer
U.S. 602, 605 (1984).

The Act is divided into four parts. See 42 U.S.C. § 1395 etRads A and B
constitute "Original Medicare.” In 1997, Congress enacted Part C, Medicare+ Cho
Program, which gives Medicare beneficiaries the option to contract witi@inealth
plans to obtain benefits normally available under Parts A and B, as well as atlditior
supplemental coverage. Part D is Voluntary Prescription Drug Benefit Program.

Private health plans administered under Part C are referred to as Medicare
Advantage ("MA") plans, and private organizations providing them are referredA 4
organizations. 42 U.S.@.1395w-21. Kaiser is an MA organization.

Part C obligates MA organizations to provide basic benefits covered by Parts
and B of the Medicare Act. 42 C.F.8422.100(a), (c)(1). It further authorizes MA
organizations to provide mandatory and optional supplemental behafi@sré not
covered by Medicare 42 U.S.€1395w-22(a)(3)(B); 42 C.F.RR422.100(c)(2).

MA organizations contract with Centers for Medicare and Medicaid Services

("CMS")3 to provide MA plans to persons eligible for Medicare, who exchange their

3 CMS is a division of the United States Department of Health and Human Ser
charged with administering the Medicare Program.

3
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benefits under Part A and B for enrollment in an MA plan. 42 U$I1395w-21. MA
organizations must comply with the standards set forth in Part C. 42 §.83@5w-
27(a). The government pays MA organizations monthly fees to provide coveregse
to the enrollees42 U.S.C 8§ 1395w-23.

MA organizations contract with health care providers for services to their MA
enrollees and agree on the reimbursement rate for the services. MA plansavidst pi
coverage for emergency services even if the provider who rendered them had no
with the MA organization. 42 C.F.B422100(b)(1). Providers who are not contract
to the MA organization are referred to as "noncontracting providers." 42 G.F.R.
422.100(b). Medicare regulations have been promulgated to reg@atdationship
between noncontracting providers and MA organizations. 42 GGHER2.100-422.133.

"The Medicare Act authorizes the Secretary to determine what claims are co
by the Act in accordance with the regulations proscribed by him." HedKén).S. at
605. "Judicial review of claims arising under the Medicare Act is available onlytredts
Secretary renders a final decision on the claim in the same manner as is provizled
U.S.C. 8§ 405(g)." Id.; see also 42 U.S.C. § 405(g) (judicial reviewr"afty final
decision of the Commissioner of Social Security made after a hearing"”). "[A] final
decision is rendered on a Medicare claim only after the individual claimantdsseg
its claim through all designated levels of administrative review." Hecklér{J48. at
606.

The Act mandates MA organizations to pra/ftheaningful procedures for
hearing and resolving grievances between the organization . . . arldesjraicluding
grievances regarding the amount the enrollee is required to pay for a sadac¢he
plan. 42 U.S.C. 8§ 1395w-22(f)-(g)Lt also provides that section 405(g) applies to the
MA organizatioris review process. Id. § 139242(g)(5).

The administrative review process for grievances under an MA planlirseal in
42 CFR 8§ 422.560 et seq. (Grievances, Organization Determinations asal#\fup the

Medicare Advantage Program). For example, at the outset each MA organization

4
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have a procedure for making timely organization determinations (in accordanc¢hewi
requirements of this subpart) regarding the benefits an enrollee is entitled te receiv
under an MA plan, including basic benefits as described under § 422.1pa(wj(1
mandatory and optional supplemental benefits as described under @4 2ihd tle
amount, if any, that the enrollee is required to pay for a health service." 42 C.F.R.
422.566(a).

A. Government Officer or Employee

Plaintiff argues that although the Act and the regulations gedar an
administrative review process, the process is optional because sectighdi#s not
limit other avenues of review, and section 405(h) precludes judicial revigvioon
claims against the government or its officers or employ8es 28 U.S.C. § 405(gpee
also 28 U.S.C. § 405(h¥No action against the United States, the Commissioner of

Social Security, or any officer or employee thereof shall be brought under sectioorl

1346 of Title 28 to recover on any claim arising under this subchigpt&aintiff further
argues that MA organizations are ederal officers or employees for purposes of the
exhaustion requirementn this regard, Plaintiff raises an issue of first impression.

In the absence of binding authority on point, the Court firtdsyasive the
reasoning of Prime Healthcare Huntington Beach v. SCAN F. Supp3d 1225 (C.D.
Cal. 2016).As here Prime involvedaclaim by a noncontracting provider of ambulant
services against an MA organization under Part C of Medicare Act for full
reimbursement of charges for emergency ambulance services provided to MA plar
enrollees Id. at 1228.As Plaintiff here Prime Healthcardiled the action as an assign
arnd/or third-party beneficiary and asserted essentially the same siats.dd. As
Kaiser here, SCAN, an MA organization, moved to dismiss for failure tauskh
administrative remedies under the Medicare Act. Id.

Based on facts similar to those present here dmoraugh analysis of appellate
case law instructive on the isst®ime Healthcare addressed the threshold question

whether an MA organization is a government officer or empléyepurposes of sectiof
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405(h). 210 F. Supp3d at 122931. It held that‘even where suit is brought agaiast
MAO, 8§ 405(h) limits this Court's jurisdiction over unexhausted clainisase that do
not ‘arise underMedicare” Id. at 1231. This Court adopg®ime Healthcaré holding.
B. Arising Under
The bar tqudicial review provided by section 405(h) applies onl{/diaim]s]

arising undet the Medicare Act42 U.S.C. § 405(h); see also Heckler, 466 U.S. &t 60

The*“arising under” standard is construe@quite broadly.” Heckler, 466 U.S. at 615.

The Supreme Court has identified two circumstances in which a claim
“arises under” the Medicare Act: (1) where the “standing and the substantive
basis for the presentation of the claims” is the Medicare Act; and (2) where
theclaims are “inextricably intertwined” with a claim for Medicare benefits.

Uhm v. Humana, Inc., 620 F.3d 1134, 1141 (9th Cir. 2010) (dHeakler, 466 U.S. at
614,615. State law claims m&sarise undei the Medicare Act if they fit one of these
categories, for example,‘ifit bottom, a plaintiff is complaining about denial of Medicare
benefits” Id. at 114243.

Plaintiff argues that its claims do ratise under” the Medicare Act because they
are based on an MA plaroptional supplemental benefit, which exprgssi‘not
covered by Mediare’ and is “purchased at the option of the MA enrollee and paid fo
full, directly by (or on behalf of) the Medicare enrollee, in the form of premiums or (¢
sharing” 42 C.F.R. § 422.100(c)(2)(i)Plaintiff further argues that emergeray
ambulance services originating abroad and ending in the United, Statbsas the
services Plaintiff providedithe Patients, are in any event not covered by Mediee
42 C.F.R. 8 410.40(g) $pecific limits on coverage of ambulance services outside tH
United States. If services are furnished outside the United States, MedicBec&agts
ambulance transportation to a foreign hospital only in conjunatitmthe beneficiary's
admission for medically necessary inpatient services as specified in subpart Hi@4p
of this chapter’); §411.9 (‘(a) Basic rule. Except as specified in paragraph (b) sf th

section, Medicare does not pay for services furnished outside the United Bihtéy.
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Exception. Under the circumstances specified in subpart H of part 424 chaipiter,
payment may be made for covered inpatient services furnished in a foreigialhensghi
. .for covered . .ambulance service furnished in connection with those inpatient

services . .”): 8§ 424.121(b) Medicare Part B pays for certain.ambulance services

furnished in connection with covered inpatient care in a foreign labspst specified in §

424.124. [1](c) All other services furnished outside the United States are excluded
Medicare coverage, as specified in 8§ 411.9 of this chdpte
Kaiser counters that Plainti#f claims arise under the Medicare Act because th

resolution of the dispute over the rate of reimbursement for Plasndeéfvices requires

interpretation of the Act and its regulations. Specifically, Kaiser t@iais that Medicare

rates apply to international ambulance services such as those providkahiyt
because those rates apply to internatiamaambulance services providéd connection
with” inpatient services furnished outside the United States. Bo#mBaivere
transported from a hospital in Mexico to a hospital in the United Statesording to
Kaiser, because the transport originated at a hospital abroad, it wakepfowi
connectiori with services at the foreign hospital stay. Based on the forggibie
dispute between the parties turns on the interpretatioim abnnection with as usedhn
Medicare regulations. Plaintiff claims are thereforgnextricably intertwined with the
Medicare Act.

Alternatively, Kaiser argues that Plaint#tlaims are‘inextricably intertwined
with the Medicare Act because Plaintiff seeks to recover reimbursement for allegeq
shortfalls for benefits under an MA plan. Although framed as state lamvsclaithis
action Plaintiff is attempting to recover a greater rate of reimbursemenefsetvices it
provided to the Patients under their MA plafiisis asserting its claims as the Patiénts
assignee under their MA plans.

All benefits provided by an MA plan, even if optional, are subjectviewneby
CMS. See 42 C.F.R. § 422.100(f)IMS reviews and approves MA benefits and
associated cost sharing using written policy guidelines and requireméinis part and

7
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other CMS instructions. .””). Kaiser provides all benefits under its MA plans pursugnt
to contract with CMS.See 42 U.S.(G8 1395w-27.

“[C]laims dealing with théappropriateness of [a defendant's] decisions with
respect to the compensation [a provider] should have received for the servicesléd|o
to Medicare beneficiariégre ‘inextricably intertwinedwith claims for Medicare
benefits” Prime Healthcare, 210 F. Supp. 3d at 1233 (quoting Kaiseu®.@loss of
Cal., 347 F.3d 1107, 1114 (9th Cir. 2003)) (all alterettio Prime Healthcare Becauss
this action presents a dispute over denial of benefits under Medicaseiplan
“inextricably intertwined with the Medicare Act.

For the foregoing reasons, Plainsfclaims arise under the Medicare Act
Plaintiff has not exhausted administrative remedies for its claimsaisied by 42
U.S.C.88405(g) and 1395w-22(g)(5)udicial review of the claimis therefore
precluded by 42 U.S.C. § 408(

C. \Waive

Nevertheless, Plaintiff argues that exhaustion of adminigtregimedies should be
waived in this case. To merit a waiver,

The claim must be (1) collateral to a substantive claim of entitlement
(collaterality), (2) colorable in its showing that denial of relief will @us
irreparable harm (irreparability), and (3) one whose resolution would not
serve the purposes of exhaustion (futility).

Johnson v. Shalaj2 F.3d 918, 920 (9th Cir. 1993).

An action is collateral to a claim for benefits if it does not seek an afard
benefitsor presents an attack an administrative policy which warrants efli
independently of any particular claim for benefits. Kildare v. Saenz, 3251678,
1082-83 (9th Cir. 2003). Conversely, when the action is based onudedamut
benefits in an individual case, it is not collateral to the underlgfiaign for benefits. Id.
at 1083. Plaintiff seeks to recover as the Pati@ssignee or third-party beneficiary

what it claims to be ahortfall in Kaisers payment of benefits under the PatieM#
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plans. Accordingly, the claims in this action are not collateral tomsl&or benefits
under the MA plas.

A colorable showing of irreparabilit§is one that is not wholly insubstantial,
immaterial, or frivolas” Johnson, 2 F.3d at 922. Plaintiff alleges that the rates Ka
has paid do not even cover the operating costs of transporting ib@$athich
threatens Plaintiff ability to continue to provide the service to Kaisernrollees.
Plaintiff does nbcontend that Kaiséy failure to fully reimburse Plaintifis charges is
presenting a danger of putting it out of business. Plaintiff citesitiwrity for the
propaosition that financial damage to a company is sufficient for a colorabieisg of
irreparability. Generally, economic harm must damage the pldintiff way not
recompensable through retroactive paymé&ntich, in cases of individuals, amounts
“several months without food, shelter or other necessiti&e Johnson, 2 F.3d at 922
see also Kildee, 325 F.3d at 1083Plaintiff has therefore not alleged that requiring
exhaustion of administrative remedies would cause it irreparable harm.

Finally, the waiver analysis must account for the policies undertiieg
exhaustion requirement by considering whether administrative renvealisbe futile.
Johnson2 F.3d at 922.

In most cases, the exhaustion requirement allows the agency to compile a
detailed factual record and apply agency expertise in administering its own
regulations. The requirement also conserves judicial resouftesagency
will correct its own errors through administrative review.

Id. In cases where the plaintiff sedkschange an administrative rule or policy which
independent of any particular claim for benefits, exhaustion would be fldilat 922-
23. On the other hand, where the resolution of the dispute requires interprefatien
regulations in the context of a particular claim for benefits, and admtnistraview
could fix the alleged error, exhaustion is not futile. Kildare, 328 Bt 1084.Plaintiff
Is dissatisfied with Kaisés disposition of its claims for benefits, which disposition
11111
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hinges on the disputed interpretation of Medicare regulations. Extraabt

administrative remedies therefore would not be futile in this case.

Because Plaintiff has not alleged collaterality, irreparability and fuafiadministrative
review, its waiver arguments are rejected.

1. CONCLUSION

For the reasons stated aboKaisers motion to dismiss for failure to exhaus

administrative remedies is granted.
IT 1SSO ORDERED.

Dated: November 30, 2020

H . James4.orenz
United States District Judge
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