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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MIQUEL ANGEL LIRA, Case No.: 3:19-cv-01801-MMA-AHG
Booking #19737821,

Plaintiff, ORDER GRANTING MOTIONTO
PROCEED IN FORMA PAUPERIS;

VS.
CODY HORN: BRIAN OLSON: [Doc. No. 2]
UNKNOWN LAW ENFORCEMENT:
HANE SADAF. DISMISSING COMPLAINT FOR

FAILING TO STATE A CLAIM
Defendants. pyRSUANT TO 28 U.S.C. §
1915(¢)(2)(B) AND 28 U.S.C. §
1915A(b)

Plaintiff Miguel Angel Lira, while incazerated at the Sddiego County Sheriff
Department’s George Bailey Bmtion Facility (*GBDF”) inSan Diego, California, and
proceeding pro se, has filed a civil rigidemplaint pursuant to 42 U.S.C. § 19&xe
Compl., Doc. No. 1. Plaintiff did not pahe fee required by 28 U.S.C. § 1914(a) whe
he filed his Complaint; instead he hdsed a Motion to Proceed In Forma Pauperis
(“IFP”) pursuant to 28 U.&. § 1915(a) (Doc. No. 2).

l. Motion to Proceed | FP

All parties instituting any @il action, suit or proceeding in a district court of the

United States, except an application for wrihabeas corpus, must pay a filing fee of
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$400! See28 U.S.C. § 1914(a). The action may @red despite a plaintiff's failure to
prepay the entire fee onlytie is granted leave toqgmeed IFP pursuant to 28 U.S.C.
§ 1915(a).See Andrews v. Cervantd93 F.3d 1047, 105®th Cir. 2007)Rodriguez v.
Cook 169 F.3d 1176, 1177 (9th Cir. 1999). Howeeprisoner who is granted leave
proceed IFP remains obligated to pay the erfge in “increments” or “installments,”
Bruce v. Samuels  U.S. _ , 136 S. Ct. 627, 629 (20M)lliams v. Paramp775 F.3d

1182, 1185 (9th Cir. 2015), and regardless o¢tivbr his action is ultimately dismissed.

See?28 U.S.C. § 1915(b)(1) & (2)aylor v. Delatoore281 F.3d 844, 847 (9th Cir.
2002).

Section 1915(a)(2) requires prisoners segkeave to proceed IFP to submit a

“certified copy of the trust fund account statent (or institutional equivalent) for ... the

6-month period immediately precedingthiling of the complaint.” 28 U.S.C.
§ 1915(a)(2)Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2005). From the certifi¢
trust account statement, the Court assessastah payment of 20% of (a) the average
monthly deposits in the account for the pastmonths, or (b) the average monthly
balance in the account for the past six mgnitischever is greater, unless the prisone
has no assetsSee?28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(4). The institution

having custody of the prisoner then colleetbsequent payments, assessed at 20% 0

U
o

-

f the

preceding month’s income, in any month in which his account exceeds $10, and fgrwar

those payments to the Court uniié entire filing fee is paidSee28 U.S.C. §
1915(b)(2);Bruce 136 S. Ct. at 629.

In support of his IFP Motion, Plaifitihas submitted a copy of his San Diego
County Sheriff's Department Inmateust Account Activity statementSeeDoc. No. 2
at 6; 28 U.S.C. § 1915(a)(2); SOAL.CiVLR 3.2;Andrews 398 F.3d at 1119. This

1 In addition to the $350 statutory fee, civil litigamsist pay an additional administrative fee of $5@e
28 U.S.C. § 1914(a) (Judici@onference Schedule of Fees, Dist@ciurt Misc. Fee Sclueille, 8 14 (eff.

Dec. 1, 2016). The additional $50 administrative feesdwme apply to persons granted leave to pro¢

IFP. Id.
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statement shows that while Plaintiff hail approximate average monthly deposit of

$3.66 to his account, and carried an appnate average monthly balance of $7.16 over

the past six months, he had only a $1.05 abkglbalance to his credit at the time of
filing. SeeDoc. No. 2 at 6.

Based on this accounting, the Court asseasseasitial partial filing fee pursuant tc
28 U.S.C. § 1915(a)(1) and (b)(1), as Plaintif§ iiesufficient funds with which to pay &
initial fee at the timehis Order issuesSee28 U.S.C. § 1915(b)(4) (providing that “[i]n
no event shall a prisoner be prohibited flonmging a civil action or appealing a civil
action or criminal judgment for the reasoattthe prisoner has no assets and no mea
by which to pay the initial partial filing fee.”Bruce 136 S. Ct. at 63 aylor, 281 F.3d
at 850 (finding that 28 U.S.C. § 1915(b)(4)saa$ a “safety-valve” preventing dismiss:

of a prisoner’s IFP case based solely on a “failure to pay ... due to the lack of funds

available to him when ganent is ordered.”).

Therefore, the CouGRANT S Plaintiff's Motion to Proceed IFP, declines to ex
an initial filing fee because his trust accostatements suggest he may have “no mex
to pay it,”Bruce 136 S. Ct. at 629, and insteadedis the Watch Commander at GBD

or his designee, to collect the entire $350 balance of the filing fee required by 28 U.

1914 and to forward all payments to the Clefkhe Court pursuant to the installment
provisions set forth in 28 U.S.C. § 1915(b)(1).
1. Screening pursuant to 28 U.S.C. § 1915(e)(2) and § 1915A

A. Standard of Review

Because Plaintiff is a prisoner and isgeeding IFP, his Complaint requires a p
answer screening pursuant to 28 U.8@915(e)(2) and § 1915A(b). Under these
statutes, the Court must review and spante dismiss an IFfomplaint, and any
complaint filed by a prisoner seeking reskdérom a governmental entity, or officer or
employee of a governmental entity, which is ftoags, malicious, fails to state a claim,
seeks damages from defenttawho are immuneSee Lopez v. SmjtR03 F.3d 1122,
1126-27 (9th Cir. 2000) (en banc) (discussing 28 U.S.C. § 1915(R{®ites v.
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Robinson 621 F.3d 1002, 1004 (9th Cir. 2010) (dissing 28 U.S.C. § 1915A(b)). “The
purpose of [screening] is ‘to ensure thattdmgets of frivolous omalicious suits need
not bear the expense of respondingNbdrdstrom v. Ryan/62 F.3d 903, 920 n.1 (9th
Cir. 2014) (quotingVheeler v. WexforHealth Sources, Inc689 F.3d 680, 681 (7th Cir.
2012)).
All complaints must contaifa short and plain statemeoitthe claim showing that
the pleader is entitled to relief.” Fed. R. GR..8(a)(2). Detailed factual allegations are
not required, but “[tjhreadbarecitals of the elements afcause of action, supported by
mere conclusory statements, do not suffic&shcroft v. Igbgl556 U.S. 662, 678 (2009
(citing Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (2007)). “Determining

whether a complaint states a plausible clainrdtief [is] . . . a context-specific task that

N

requires the reviewing court to draw onjitdicial experience and common senskl’”
The “mere possibility of misconduct” falls sthiaf meeting this plausibility standard.
Id.; see also Moss v. U.S. Secret Senadd® F.3d 962, 969 (9th Cir. 2009).

“The standard for determining whetheplaintiff has failed to state a claim upon
which relief can be granted uerd8 1915(e)(2)(B)(ii) is the s@e as the Federal Rule of
Civil Procedure 12(b)(6) standard fiailure to state a claim.3Vatison v. Carter668
F.3d 1108, 1112 (9th Cir. 2012ge also Wilhelm v. Rotma#B0 F.3d 1113, 1121 (9th
Cir. 2012) (noting that screening pursuang tt915A “incorporates the familiar standard
applied in the context of failure to statelaim under Federal Ruof Civil Procedure
12(b)(6)"). Rule 12(b)(6)equires a complaint “contasufficient factual matter,
accepted as true, to staelaim to relief that iplausible on its face.Igbal, 556 U.S. at
678 (internal quotation marks omittedtyilhelm 680 F.3d at 1121.

“When there are well-pleaded factuliégations, a court should assume their
veracity, and then determine whether they playsiive rise to an entitlement to relief.
Igbal, 556 U.S. at 67%ee also Resnick v. Hay@43 F.3d 443, 447 (9th Cir. 2000)
(“IW] hen determining whethera@mplaint states a claim, awdd must accept as true al
allegations of material fachd must construe those facts in the light most favorable to
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the plaintiff.”). However, whe the court “ha[s] an obligeon where the petitioner is pr¢
se, particularly in civil rights cases, to comg the pleadings liberally and to afford the
petitioner the bendfof any doubt,"Hebbe v. Pliley 627 F.3d 338, 342 & n.7 (9th Cir.
2010) (citingBretz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may not
“supply essential elements of claitfgat were not initially pled.”lvey v. Board of
Regents of the University of Alasli¥3 F.2d 266, 268 (9th Cir. 1982).

Finally, the “[c]ourt[] must consider éhcomplaint in its entirety,” including
“documents incorporated into the complaintrbference” to be part of the pleading wh
determining whether the plaintiff has statedlaim upon which relfenay be granted.
Tellabs, Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 322 (20Q/Fed. R. Civ. P.

10(c) (“A copy of a written instrument thatas exhibit to a pleading for all purposes.”);

Schneider v. California Dept. of Correctiqribl F.3d 1194, 1197 n.1 (9th Cir. 1998).

B. Plaintiff's Allegations and Federal Rule of Civil Procedure 8

As an initial matter, the Court finds tHakaintiff's Complaint lacks any specific,
coherent factual allegation&.ederal Rule of Civil Proceduprovides that in order to
state a claim for relief in a pleading it mgshtain “a short and plain statement of the
grounds for the court’s jurisdiction” and $hort and plain statement of the claim
showing that the pleader is entitled tbe®e” Fed. R. Civ.P. 8(a)(1) & (2)see McHenry,|
v. Renneg84 F.3d 1172, 1178-80 (9th Cir. 1996pholding Rule 8(a) dismissal of
complaint that was “argumentative, prolmeplete with redutancy, and largely
irrelevant”); Cafasso, United States ex relGeneral Dynamics C4 Systems, Ji&37
F.3d 1047, 1059 (9th Ci2011) (citing cases upholding Rule 8 dismissals where
pleadings were “verbose,” “confusing,” “distracting, ambiguous, and unintelligible,”
“highly repetitious,” and comprised of “inenprehensible rambling,” while noting that
“[o]ur district courts are busy enough withdw#ving to penetratetame approaching th
magnitude oWar and Peacéo discern a plaintiff'€laims and allegations.”).

C. 42U.S.C.81983

“Section 1983 creates a private rightagtion against individuals who, acting

5
3:19-cv-01801-MMA-AHG

Nt

en

(D




© 00 N oo o A W DN P

N NN RN N NNNDNNRRR R R R B R B
W N O 0 N W NP O O 0N O 0 W N R O

under color of state law, violate federal constitutional or statutory rigbtevereaux v.
Abbey 263 F.3d 1070, 1074 (9th Cir. 2001). Section 1983 “is not itself a source of
substantive rights, but merely provides a@mod for vindicating federal rights elsewher
conferred.” Graham v. Connqr490 U.S. 386, 393-94 (198@nternal quotation marks
and citations omitted). “To &blish § 1983 liability, a plaintiff must show both (1)
deprivation of a right secured by the Constitution and laws dittiked States, and (2)
that the deprivation was committed by agos acting under color of state lawl'sao v.
Desert Palace, In¢698 F.3d 1128, 1138 (9th Cir. 2012).

C. HeckBar

It appears, although not entirely clettuat Plaintiff is alleging that his
constitutional rights were violated during his atreas well as during his criminal trial.
is not clear if Plaintiff's criminal proceedingse pending or if he has been convicted ¢
criminal violation. Regardless, Heck v. Humphreys12 U.S. 477 (1994), the Supren
Court concluded that a § 1983 claim which “necessarily implies the invalidity” of an
underlying criminal judgment is not cogable until the criminal judgment has been
reversed, set aside, expunged, invalidatedalled into questn on federal habeas
review. Id. at 486-87. Here, Plaintiff's against Defendants could be barrétkbiyto
the extent they may “necessarily imply thealidity” of his criminal judgment or if he
should ultimately be convicted for the casfor which he malge awaiting trial.

However,Heckonly comes into play when theegists “a conviction or sentence
that has not been ... invalidatetthat is to say, an ‘outstanding criminal judgment.””
Wallace v. Katp549 U.S. 384, 393 (2007) (quotikiggck 512 U.S. at 486-87). In
Wallace the Supreme Court specifically rejected contention that “an action which
would impugn aranticipated future convictionannot be brought until that conviction
occurs and is set asideld. at 393 (italics in original).

D. Propertyclaim

Plaintiff also appears to allege thas hidlue process” rights were violated during
his arrest when Defendants “embezzled” haperty. Compl. at 5. “The Fourteenth
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Amendment’s Due Process Clause protects pewsgaiast deprivations of life, liberty, (
property; and those who seek to invoke itsgedural protection must establish that on
of these interests is at stakaNilkinson v. Austin545 U.S. 209, 221 (2005).

Ordinarily, due process of law requimestice and an opportunity for some kind §
hearing prior to the deprivation of a significant property inter8gtaloa Lake Owners
Ass’n v. City of Simi Valley82 F.2d 1398, 1405 (9th Cir. 1989). Neither the negligg
nor intentional deprivation of property statedue process claim under section 1983 i
the deprivation was randoamd unauthorized, howevelParratt v. Taylor 451 U.S. 527
535-44 (1981) (state engylee negligently lost prisoner’s hobby kiyerruled in part on
other grounds, Daniels v. William474 U.S. 327, 330-31 (1986judson v. Palme68
U.S. 517, 533 (1984) (intentionalstauction of inmate’s property). The availability of
an adequate state post-deprivation remedy.a state tort action, precludes relief
because it provides sufficieptocedural due proces§ee Zinermon v. Burchd94 U.S.
113, 128 (1990) (where statencat foresee, and therefore provide meaningful hearin
prior to the deprivation, a statutory preian for post-deprivation hearing or a state
common law tort remedy for erroneadsprivation satisfies due procedsing v.
Massarweh782 F.2d 825, 826 (9th Cir. 1986afse). The Ninth Circuit has long
recognized that California law provides swahadequate post-deprivation remedy.
Barnett v. Centoni31 F.3d 813, 816-17 (9th Cir. 1994) (citingLCGoVv’' T CopE 8§ 810-
895).

Deprivations of property resulting fromgigence, or “meredck of due care” do

not deny due process at alldamust be redressed througlstate court damages action.

See Daniels474 U.S. at 328 (“[T]he Due Process Gaus simply not implicated by a
negligent act of an official causing uninteddess of or injury to life, liberty, or
property.”);id. at 330 (*“To hold that this kind of &s is a deprivation of property withir
the meaning of the Fourteenth Amendmeensg not only to trivialize, but grossly to
distort the meaning and intent of the Constitution.” (quotfagratt, 451 U.S. at 545
(Stewart, J., concurring))n fact, the Supreme Court has explicitly warned against
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turning the Fourteenth Amendment and § 1983 into a “font of tort law to be
superimposed upon whatever systems maadly be administerdaly the States.’See
Paul v. Davis424 U.S. 693, 701 (1976).

Thus, because Plaintiff claims Defendadéprived him of personal property, an
remedy he may have lies in state court hisdederal action must be dismissed for
failing to state a claim upon which 8§ 1983 reheay be granted. 28 U.S.C. § 1915(e)(
Lopez 203 F.3d at 1126-27.

E. PublicDefender

In his Complaint, Plaintiff names the RglDefender assigned tepresent him in

his criminal proceedings as a Defendantwdeer, a “public defeder does not act unde
color of state law when perfiming a lawyer’s traditional functions as counsel to a
defendant in a criminal proceedingPolk County v. Dodsqo54 U.S. 312, 325 (1981)
Miranda v. Clark County, Nevad&19 F.3d 465, 468 (9th Cir. 2003) (“[The public
defender] was, no doubt, pasg government funds and hired by a government agen
Nevertheless, [her] function was to represest]klient, not the intests of the state or
county.”); Garnier v. Clarke 332 Fed. App’x 416 (9th Cir. 2009) (affirming district
court’s sua sponte dismissal of prison&’$983 claims against appointed counsel).
1. Conclusion and Orders

For the reasons explained, the Court:

1. GRANTS Plaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
(Doc. No. 2).

2. DIRECT S the Watch Commander of GBDF, lnis designee, to collect fro
Plaintiff’'s inmate trust account the $350rfg fee owed in this case by garnishing
monthly payments in an amount equal to ttygrercent (20%) of the preceding month
income and forwarding those payments to therlCof the Court each time the amount
the account exceeds $10 pursuant to 28@1.8 1915(b)(2).ALL PAYMENTS MUST
BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER ASSIGNED TO THIS
ACTION.
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3. DIRECT S the Clerk of the Court to sex\a copy of this Order on Watch
Commander, George Bailey Dat®n Facility, 446 Alta RogdSan Diego, California,
92158.

4, DISMISSES Plaintiff's Complaint for failng to state a claim upon which
relief may be granted pursuant to 28 IC.S8 1915(e)(2)(B) and § 1915A(b), and
GRANTS him thirty (30) days leave from the daikthis Order in which to file an
Amended Complaint which cwsall the deficiencies of pleading noted. Plaintiff's

Amended Complaint must m®mplete by itself without reference to his original

pleading. Defendants not named and anyrclant re-alleged in his Amended Compilai
will be considered waivedSeeS.D. Cal. CivLR 15.1Hal Roach Studios, Inc. v. Richal
Feiner & Co., Inc, 896 F.2d 1542, 1546 (9th Cir989) (“[Aln amended pleading
supersedes the original.’Jacey v. Maricopa Cnty693 F.3d 896, 928 (9th Cir. 2012)
(noting that claims dismissed with leaweamend which are nog-alleged in an

amended pleading may be “conselé waived if not repled.”).

If Plaintiff fails to file an Amended Cont@int within the time provided, the Court

will enter a final Order dismissing this diaction based both on Plaintiff's failure to

state a claim upon which relief can be deaihpursuant to 28 U.S.C. 88 1915(e)(2)(B)

and 1915A(b), and his failure to prosecuteompliance with a court order requiring

amendmentSee Lira v. Herrera427 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff

does not take advantage of the opportunitipxddis complaint, a district court may

convert the dismissal of the complaint into dismissal of the entire action.”).
ITISSO ORDERED.

DATE: December 2, 2019 %ﬂ&l@m
HON.MICHAEL M. ANELLO

UnitedStatedistrict Judge
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