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Department of Education et. al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARSHA D. SKELLY, Case No0.:19-cv-1812GPGBLM
Plaintiff,
ORDER;:
V.
U.S. DEPARTMENT OF EDUCATION;| (1) GRANTING PLAINTIFF's
FEDERAL STUDENT AID MOTION FOR LEAVE TO
COMMISSION; FEDLOAN PROCEED IFP, AND
SERVICING,
(2) DENYING PLAINTIFF'S
Defendars., MOTION FOR APPOINTMENT OF
COUNSEL.

On September 20, 2019, Plaintifiarsha D. Skelly“Plaintiff”), proceedingpro
se filed the instant action against Defendants U.S. Department of Education, Fede
Student Aid Commission, and FedLoan ServidiiiRefendants”) Plaintiff seeks relief
from further collection of her student loan debt and the return of money deducted f
her Social Security Disability BenefitECF No.1.)! On September 20, 201Blaintiff
alsofiled amotion toproceedn formapauperis(“IFP”) pursuant to 28 U.S.C. § 1915(4
(ECF No.2), and amotion for the appointmermtf counsé (ECF No.3.) For the
following reasons, the Cou@RANTS Plaintiff’'s motion to proceed IFP, bDENIE S

! The instant action repeats claims made by Plaintiff in 2017 that ultimately resulbedsina sponte
dismissal of the action for failure to state a cla@wae Skelly v. United States Dey Educ, No. 17¢v-
1738MMA, 2017 U.S. Dist. LEXIS 142351 (S.D. Cal. Aug. 31, 2017).

1
19-cv-1812GPGBLM

pc. 4

ral

fom

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2019cv01812/648014/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2019cv01812/648014/4/
https://dockets.justia.com/

O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

themotion for appointment of counsel
l. Factual Background

Plaintiff earned a degree in business administration and accounting in EG#8.
No. 1 at 2.) Plaintiff incurred $16,000 in student loan debt during her stuldigs. (
Plaintiff has been unable to work since 1993 due to physical ailmehjPlaintiff
subsequently filed for Chapter 7 Bankruptcy and asserts her debts were discharge
1994. (d.) Plaintiff is unsure if she was afforded the opportunity to request an adve
hearing during her bankruptcy proceedifdkl.)

In 1997, the Social Security Administration awarded Plaintiff disability benefit
(Id.) There was a settlemeindm which the County of San Diego recovered money
Plaintiff owed. (d.) The U.S. Treasury did not challenge the disbursement of the
remaining disability settlement funds from Social Security) (

In 2008 and 2013, Plaintiff attempted to discharge deand due to disability but
was denied.Id.) After contacting a U.S. Department of Education ombudsman in 2(
Plaintiff attempted to consolidate her loand.)(However, thd-ederal Student Aid
Commissiorcontests that the loans were consolidated, and the loan summary shov
sets of loans.lq.) Plaintiff contends that there is only one set of loans outstandting. (
In March of 2017, Plaintiff spoke to a secamdbudsmanvho noted the account was
prodematic and referred Plaintiff to a third ombudsman without resolutid). (

On May 18, 2017, Plaintiff received a letter from the Federal Student Aid
Commission. ECF No. 12 at 4-6.) Plaintiff was informed hebans could not have bee
discharged in bankruptcy without an undue hardship determination from the court
that Plaintiff has not provided evidence of such a rulittg.gt4.) The Commissioithus
concluded Plaintiff's student loan debt was not discharged in bankrti@tty.

2 In Bankruptcy Court, a plaintiff seeking to determine the dischargeability dftamuiest request an
adversary proceedin§eefFed. R. Bankr. P. 7008).

3 Plaintiff interpreted this letter as an instructiorig¢eek legal action through civil court for a ruling b
the court that repayment would constitute an undue hards&@F No.1 at 2.)
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Plaintiff asserts her student loan debt, now more than $83,000, is an extreme

financial hardship.ECF No. 1at2; ECF No.1-2 at 3) Plaintiff notes that she has beer
subject to U.S. Treasury offsets to her Social Security and IRS refund oft&CksNo.1
at2.) These offsets to Plaintiff's limited income caused her to relocate multiple time
more affordable propertiedd() During the pendency of these offsets, Plaintiff receiv
Medicaidhealth benefits and Supplemental Nutrition Assist&trogram benefitsld.)

lI.  Whether Plaintiff Has theAbility to Pay Her Filing Fee.

All parties instituting any civil action, syibr proceeding in a district court of the
United States, except an application for writ of habeas corpus, must pay a filing feg
$400. 28 U.S.C. § 1914(&An action may proceed despite a plaingffailure to prepay
the entire fee only i$he is grante leave to proeed IFP Andrews vCervantes493 F.3d
1047, 1051 (9th Cir. 200.7)The granting or refusing of permission to procge®] is a
matter committed to the sound discretion of the district coBrhart v. Heinze347 F.2d
114, 116 (9th Cir. 965). To proceedFP, a plaintiffmust submit an affidavit that
contains a complete statement of her assets and demonstrates her inability to pay
28 U.S.C. § 199(a)1). The plaintiffneed not demonstrate ttghe is completely
destitute Adkinsv. E. |. DuPont de Nemours & C&35 U.S. 331, 33910 (1948)

Here, Plaintiff declares her current monthly income is insufficient to meet her
current expensesECF No.2.) The Court finds Plaintiff has sufficiently demonstrated
her inability to pay the required filing fee pursuant to 28 U.§.1215(a).

lll.  Whether the Complaint States a Claim for Which Relief May Be Granted.

A. Legal Standardfor Court’s Sua Sponte Review.

When a Plaintiff proceeds IFP, the Court hasia sponteluty to screen the
complaint. 28 U.S.C. § 1915(e)(2). If the complaint is “frivolous or malicious; fails t
state a claim on which relief may be granted; or seeks monetary relief against a de
who is immune from such relief” the court must dismiss the acBee28 U.S.C. §
1915(e)(2)(B)Calhoun v. Stahl254 F.3d 845, 845 (9th Cir. 200)T]he provisions of
28 U.S.C. § 1915(e)(2)(B) are not limited to prisoner§.fje language of §
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1915(e)(2)(B)(ii) parallels the language of Federal Rule ofl Enacedurd“Rule”]
12(b)(6).”Barren v. Harrington 152 F.3d 1193, 1194 (9th Cir. 1998)

Dismissal is warranted under Rul2(b)(6) ifthe complaint lacks a cognizable

legal theoryRobertson v. Dean Witter Reynolds, Jie@l9 F.2d 530, 534 (9th Cir. 1984),

see Neitzke v. Williamg90 U.S. 319, 326 (1989)Rule12(b)(6) authorizes a court to
dismiss a claim on the basis of a dispositive issue of)latv.complaint mayalsobe
dismissed it presents a cognizable ledghakory yet fails to plead essential facts unde
that theoryRobertson749 F.2d at 534. While a plaintiff need not dgigetailed factual
allegations;, a plaintiff must plead sufficient facts that, if trdeaise a right to relief
above the speculativevel” Bell Atlantic Corp. v. Twombj\650 U.S. 544, 545 (2007).

On a Rule 12(b)(6) motion, a court must accept as true all allegations of mat;
fact and must construe those facts in the light most favorable to the plaiRégnick v.
Hayes 213 F.&8 443, 447 (9th Cir. 2000furthermorethecourt has a duty to liberally
construe gro seplaintiff’s pleadingsld. The court howevermay not‘supply essential
elements of claims that were not initially plfe&ee Ivey v. Board of Regents of the
University of Alaska673 F.2d 266, 268 (9th Cir. 1982).

B. Legal Standard for Plaintiff's Claim of Undue Hardship.

Plaintiff requests relief from the further collection of her student loghgh now
exceedb83,000(ECF No.1 at 3 ECF No. 12 at 3) Mindful that Plaintiff proceeds pro
se, he Courtconstruedlaintiff’'s claim of “extreme financial hardshigf ECF No.1 at
3), asa claim of‘undue hardship” pursuant id U.S.C. § 523(a)(8).

Student loans are excepted from discharge in a bankruptcy proceediegs*
excepting such debt from discharge would impose an undue hardship on the debtg
and the debtor’s dependeritsl U.S.C § 523(a)(8). Thus, to obtain relief from studen
loans, the debtor must seek a hardship determination throuaghvarsary proceeding.
United Student Aid Funds, Inc. v. Espindsa9 U.S. 260, 26%4 (2010)(“The Federal
Rules of Bankruptcy Procedure require bankruptcy courts to make this undugpard

determination in an adversary proceedingenn. Student Astance Corp. v. Hoq®b41
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U.S. 440, 45@2004)(“Unless the debtor affirmatively secures a hardship determinat

the discharge order will not include a student loan gebt.

A plaintiff may request a hearing on the dischargeablity by filiognaplaint in
federal courtSeeFed. R. Bankr. P007@), 7001(6) Moreover, lecausehese
complaints are not among the dischargeability complaints referentédrs.C.
§523(c) such complaints “may be filed at any timEéd. R. Bankr. P. 4007 (lgee
Zygarewicz v. Educ. Credit Mgmt. Corp. (In re Zygarewi42B B.R. 909, 918.2
(Bankr. E.D. Cal. January 15, 2010The dischargeability of a student loan may be
determined at any time and in any cdiirt.

When reviewing such a complaithe Courtmud assess ithe paintiff allegesa
claim upon which relief can be granted, i.e., thatgaintiff's debtcreatesan undue
hardshipwithin the meaning of 11 U.S.@ 523(a)(8). To determine if excepting stude
loans from discharge will create an undhaedship on a debtor, the Ninth Circuit has
adopted the threpart test established by the Second CircuBrmnner” Rifino v. United
States (In re Rifing)245 F.3d 1083, 1087 (9th Cir. 2004¢eUnited Student Aid Funds
v. Pena (In re Pena)l55 F.3dL108, 111112 (9th Cir. 1998).Thedebtor must provg1)
that the debtor cannot maintain, based on current income and expensesnal
standard of living for herself and her dependents if forced to repay the loans; (2) th
additional circumstances exist indicating that this state of affairs is likely to persist
significant portion of the repayment period of the student loans; and (3) that the de
has made good faith efforts to repay the Idalmsre Rifing 245 F.3dat 1087 (quoting
Brunner v. N.Y. State Higher Educ. Servs. Ca@pl F.2d 395, 396 (2d Cir. 1987)

C. Plaintiff's Complaint Sufficiently Alleges aClaim of Undue Hardship.

The firstprong of theRifino test requires the debtor to prove her current incom
insufficient to maintain a minimal standard of living.re Rifing 245 F.3d at 1087o
meet this requirementié¢ court requires more than temporary financial adversity but
stops short of requiring utter hopelessnissat 1088. The proper inquiry is whether it

would be‘unconscionableto require the Debtor to take steps to earn more income g
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reduce her expensédn re Nascimento241 B.R. 440, 445 (B.A.B®th Cir. 1999)

Here Plaintiff’'s monthly incomas insufficient to meet her current expengECF
No. 2.) Plaintiff's expenses, moreover, include little beydood, shelter, antlealthcare
(ECF No.2.) Consequently, requiring Plaintiff to pay her loans waidgrive her of the
ability to meet her basic needs and could be understood as unconscidhal@ére,

plaintiff’s complaint,f true,would satisfy thdirst prong of theRifino test.

The secondRifino prong requires “that additional circumstances exist indicating

that this state of affairs is likely to persist for a significant portion of the repayment

period of the student loaridn re Rifing 245 F.3d at 108 Plaintiff cannot rely merely

on he “current financial situatiofi and must point to additional circumstances indicat

that her inability to payc¢annot reasonably changén’re Nys 446 F.3d 938, 946.7
(9th Cir. 2006)

Here Plaintiff's allegations suggest that Harancialdifficulty is likely to persist
(Dkt. Nos. 1-2 at 2) Plaintiff is 66 years old and has suffered from “ill health” since tf
“early 1990’s.” (d.) Plaintiff has alsdeen indigent since 19%hd is currently
unemployed(ld.) In addition, Plaintiff hasiad to relocate at least four times 1998,
199, 2001, and 2008due to her ballooning debt, and has incurred additional movin
and legal costs in the procedsl.Y Plaintiff thus alleges various additional circumstang
—her advanced age, deteriangthealth, longerm indigence, andompulsoryrelocation
and legal costs which together satisfihe second prong of tHifino test.

The third prong of th&ifino test requireSthat the debtor has made good faith
efforts to repay the loarisin re Riino, 245 F.3d at 1087This prong was implemented
a response to students utilizing the bankruptcy process to avoid repayment of stud
loans and was thus intended to “forestall studentfrom abusing the bankruptcy
systenY’ In re Pena 155 F.3cat1111(quotingin re Brunner 46 B.R.752,755
(S.D.N.Y. 1985), afd sub nom.Brunner, 831 F.2dat 395).

Here Plaintiff's allegations, if true, do not indicate that she is “abusing the
bankruptcy systemfh re Pena 155 F.3cat1111 Indeed, Plaintiff affirms that she
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maintained contact with her creditors atttempeédto implement their
recommendations, including an unsuccessful effort to consolidate her loans at the
of the U.S. Department of EducatioBEGF No.1 at 2.)Plaintiff alleges that she tried to
discharge her debt in 2008hdagain in2013 and that she even hired a law firm in
Mission Valley, CA to assist her in seeking retieSpite her financial limitations, whicf
have since worsene@d.) In addition, Plainfif spoke to three separate people at the
Department of Education’s Ombudsmen, and ultimately filed the instant action to ¢
with a letter she received from Federal Student Aid Commisdobh.Therefore,
Plaintiff's allegations, if trueywould seem t@atisfy thethird prong of theRifino test

Having asserted facts to support all three prongs dithenertestPlaintiff has
presented a claim on which relief can be grarféaintiff also seeks an order ftire
reimbursement of $7,056.15 that wagoluntarily deducted from Plaintiff's Social
Security Disability benefits between 2005 and 2t @ay her student loan&ECF No.1
at 3.)Plaintiff, howeverhas not offered any claims or causes of action that wmeriahit
the Court to grant the requested retiefeimbursemenindependent of her claim for
undue hardshigConsequentlythe Court interprets Plaintiff's request for reimburseme
as a part of Plaintiff’'s prayer for relief in her undue hardship claim.

Thus, in sumPlaintiff’'s complaint sirvives initial screening as required28
U.S.C. § 1915(e)(2p that it adequately pleads a claim for a hardship determination
pursuant td1 U.S.C. § 523(a)(8pPlaintiff’'s motion for IFP iSGRANTED.

V.  Appointment of Counsel

Plaintiff requests appointment of counsel to assist in prosecuting this civil act
(ECF No.3.) District courts have discretion under 28 U.S.C. 8§ 1915(#&)(&jppoint
counsel to represefiiny person unable to afford couns@38 U.S.C. § 1915(e)(1The
appointment o€ounsekequires a finding ofexceptional circumstancésterrell v.
Brewer, 935 F.2d 1015, 1017 (9th Cir. 1991) (quotiWgborn v. Escalderon/89 F.2d
1328, 1331 (9th Cir. 1986)). Tetermire if “exceptional circumstancesxista court

mustevaluate the petitioners (1) likelihood of success on the merits and (2) ability 1
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articulate her claimpro seld. “Neither of these issues is dispositive and both must
viewed before reaching a decisibid. Also, acivil plaintiff must make a reasmably
diligent effort to obtain counsel before a court may exercise its discretion2fder
U.S.C.§ 1915(e)(1)Bailey v. Lawford835 F.Supp. 550, 552 (S.D. Cal. 1993)

Although Plaintiff has established her indigence by successfully obtaining IF§
statusand she has made a reasonably diligently effort to pursue counsel, she has
meet the rigorous standards of exceptional circumstaiibesCourt is required to asse
Plaintiff’s likelihood of successn the merit@and Plaintiff's ability to articulate her
claimspro se. While the court recognizes Plaintifftsgnizableclaim for a hardship
determinationher claim stems from a Afearold debtwhose total lifetimanay present
anobstacle to her succesiGF No.1 at 2.) Furthermordhereis no information before
the Court to indicate Plaintiff's inability to articulate her clather than her decision tg
proceed pro s& herefore, it isnappropriatdor the Court to appoint counsel at this tin

For the foregoing reasons, Plaintiffs motion for appointment of counsel is
DENIED without prejudice
V.  Conclusion

The Court finds Plaintiff has demonstrated her inability to pay and may proce
IFP. Plaintiff has raised a cognizable legidimthatshe is entitled to an adversarial
hearingin whichshemayargue for the discharge of h&udent loan debt pursuant to &
hardship determinatiowhich may be raised at any time and in any coline Court
interprets her request for reimbursement from her garnished Social Security Disab
Benefis as part of her prayer faglref on her undue hardship claiddditionally,
Plaintiff fails to meet théigh standard for appointment of counsel.

ITIS SO ORDERED.

Dated: December 16, 2019 @\ / cﬁ@

Hon. Gonzalo P. Curiel

United States District Judge

19-cv-1812GPGBLM

U

failed

e

ed

lity




