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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JONQUIL THOMASWEISNER Case No0.:3:19-cv-01999JAH-BGS

CDCR #AR-5757,
Plaintiff, ORDER GRANTING DEFENDANTS’

MOTION TO DISMISS

VS. PLAINTIFF'S COMPLAINT

[ECF No. 10]
CONNIE GIPSON; PATRICK

COVELLO; LANCE ESHELMAN;
M. VOONG,

Defendants.

Jonquil ThomadNeisner (“Plaintiff”), currently incarcerated aCentinela Stats
Prison (“CEN”) located in ImperiaCalifornia, isproceeding pro sand in forma pauper
(“IFP”) in this civil rights action filed pursuant to 42 U.S.C1983 (SeeCompl., ECF No
1.) Plaintiff alleges Defendants violated his First Amendment rights and rights unt
Religious Land Use and Institutionalized Persons Act (“RLUIPA”) by revoking his
to receive a religious diet when he was previously housed at the Richard J. D
Correctional Facility (“RJD”). If. at 45.)
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l. Procedural History

Plaintiff initially filed this action pursuant to 42 U.S.C. § 1983 on October 17, 2
(SeeECF No. 1.) Plaintiff also filed a Motion to Procd&e (SeeECF No. 2.) Odanuary
8, 2020, the CourgrantedPlaintiff's Motion to Proceed IFP anmdismissed Defendan
Gipson and Voong for failing to state a claim upon which relief could be granted pu
to 28 U.S.C. 88 191&)(2(b)(ii), 1915A(b)(1). $eeECF No. 5 at 9.)

However, the Court found that the allegations in Plaintiff’'s Complaint as to his
Amendment free exercise G@rRLUIPA claims were “sufficient to survive the ‘lo
threshold’ set forsua spontescreening pursuant t88 U.S.C. § 1915e)(2(b)(ii) and
8§ 1915A(b)(1). [d.at 89.) Thus, the Court directed thimited States Marshal Service
effect service of theemaining clairsin Plaintiff's Complainton DefendargCovello and
Eshelman (See id).

OnMay 11, 2020, Defendants Covello and Eshelrfibad a “Motion to Dismiss tq
Complaint” pursuant to Fed.R.Civ.P. 12(b)(6). (ECF N) Plaintiff filed an Opposion
to Defendant’s Motion, to which Defendant filed a Repl$edECF Nos. 12, 1.3

The Court has considered Plaintiff's pleadings, as well as Defe\ddation as
submittedandhas determined no oral argument is necessary pursuant to S.D. C&.
7.1. For the reasons explained, the CABRANTS Defendard’ Motion to Dismiss
Plaintiff's Complaintpursuant to Fed. R. Civ. P. 1(6) (ECFNo. 10).
Il. Motion to Dismiss

Under Federal Rule of Civil Procedure 12(b)(6), a party may file a motion to di
on the grounds that a complaint “fail[s] to state a claim upon which relief can be gra
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) “testtedjad
sufficiency of a claim./Navarro v. Block250 F.3d 729, 732 (9th Cir. 200Bxyan v. City
of Carlsbad 207 F. Supp. 3d 1107, 1114 (S.D. Cal. Mar. 20, 2018).

Because Rule 12(b)(6) focuses on the “sufficiency” of a claim rather than the ¢
subsantive merits, “a court may [ordinarily] look only at the face of the complaint to d
a motion to dismiss,Van Buskirk v. Cable News Network, 284 F.3d 977, 980 (91

2
3:19-cv-01999JAH-BGS

019.

(s

rsual

b Firs

W

to

D

CivL

SMIS:

Anted

laim’
ecide
h




© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

Case 3:19-cv-01999-JAH-BGS Document 14 Filed 10/26/20 PagelD.113 Page 3 of 11

Cir. 2002), including the exhibits attached toSeeFed. R. Civ. P. 10(c) (“Aopy of a

purposes.”)Hal Roach Studios, Inc. v. Richard Feiner & Co., 1896 F.2d 1542, 155

(9th Cir. 1978) (“[M]aterial which is properly submitted as part of the complaint m:
considered” in ruling on a Rule 12(b)(6) motion to dismiss.) However, exhibitg
contradict the claims in a complaint may fatally underminedmaplaint’s allegationsSee)
Sprewell v. Golden State Warrio66 F.3d 979, 988 (9th Cir. 2001) (a plaintiff can “pl

Hart Brewing, Inc, 143 F.3d 1293, 12896 (9th Cir. 1998) (courts “are not required
accept as true conclusory allegations which are contradicted by documents referi
the complaint.”)))see also Nat'l Assoc. for the Advancement of Psychoanalysis v. C
of Psychology228 F.3d 1043, 1049 (9th Cir. 2000) (courts “may consider facts con
in documents attached to the complaint” to determining whether the complaint g
claim for relief).

“To survive a motion to dismiss, a complaint must contain sufficient factateér,

aacepted as true, to ‘state a claim to relief that is plausible on its fashCroft v. Igbal

Villa v. Maricopa Cnty, 865 F.3d 1224, 12239 (9th Cir. 2017). A clan is facially

reasonable inference that the defendant is liable for the misconduct allkegped,. 556
U.S. at 678. Plausibility requires pleading facts, as opposed to conclusory allega
the “formulaic recitation of the elements of a cause of actibwgmbly 550 U.S. at 555
which rise above the mere conceivability or possibility of unlawful condgical, 556
U.S. at 67879; Somers v. Apple, Inc729 F.3d 953, 9560 (9th Cir. 2013). “Threadba
recitals of the elements of a cause of action, supported by mere conclusory staten
not suffice.”Igbal, 556 U.S. at 678. While a pleading “does not require ‘detailed fg
allegations,” Rule 8 neverthelessiédmands more than an unadorned, the defen

3
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n.19 (9th Cir. 1990) (citingmfac Mortg. Corp. v. Ariz. Mall of Temgac., 583 F.2d 426

himself out of a claim by including . . . details contrary to his claims.”) (cBitegkman V.

556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl\550 U.S. 544, 570 (2007));

written instrument that is an exhibit to a pleading is a part of the pleading for al
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unlawfully-harmedme accusation.lgbal, 556 U.S. at 678 (quotinbwombly 550 U.S. a
555).

Therefore, “[flactual allegations must be enough to raise a right to relief abo
speculative level. Twombly 550 U.S. at 555. “Where a complaint pleads facts thg
merely consistent with a defendant’s liability, it stops short of the line betweebilpiys
and plausibility of entitlement to reliefigbal, 556 U.S. at 678 (citation and quo
omitted);acoord Lacey v. Maricopa Cnty693 F.3d 896, 911 (9th Cir. 2012) (en ba
“In sum, for a complaint to survive a motion to dismiss, the-cumrclusory ‘factua
content,” and reasonable inferences [drawn] from that content, must be plausibly sug
of aclaim entitling the plaintiff to relief.Moss v. United States Secret Sgbv2 F.3d 962
969 (9th Cir. 2009) (quotintgbal, 556 U.S. at 678).

[ll.  Discussion

A. Defendant’'s Arguments

Defendang seek dismissal of Plaintiff€omplainton the grounds: (1) Plainti
failed to state a claim(2) they are entitled to qualified immunjtgnd (3) his request fq
injunctive relief is moot in light of his transfer to another pris(@eeECF No.10 (“Mem.
of P&As in Supp. of Mot. to Dismisghereinafter Defs.” P&Apat 5-8.)

B. Plaintiff's Factual Allegations

On June 20, 2018, Plaintiff was “transferred from [California Substance Abus
Treatment Facility (“CSATF”)] where [he] was approved for the Religious |
Alternative (RMA/Halal) det” on May 14, 2014 to the Richard J. Donovan Correcti
Facility (“RJD”). (Compl. at 3.) When Plaintiff arrived at RID he “completed and m

an inmate/parolee request for interview” to Chaplaimljgida “informing him of [his]

(Id.) Plaintiff was later informed by the “Native American Spiritual LegN&SL]” that
he was “being removed from the RMA program due to a canteen purchase in violz

the contact” which was his “first violation.” 1¢l.)
111
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Plaintiff's application for a religious diet was returned with “denied written agq
it with no further explanation.” Id. at 4.) Plaintiff “began the grievance procesdd.)(
Plaintiff received a “Second Level Response” to his grievance on October 17, B)}
In this response, it was noted that Plaintiff “arrived to RIJD on April of 2018”
“requested to be placed on the [religious] dietd.)( This was treated as a “new reque
(Id.) A review of Plaintiff's “canteen purchases was conducted, which revealed [Ple
was purchasing items not consistent with the diet requestdd.) Plaintiff alleges
Defendants “did not follow guidelines” when denying Plaintiff’'s requelst.) (

OnAugust 3, 2018, Plaintiff arrived at CEN and “attempted to apply for [his] R
diet to no avail.” Id. at 5.) Plaintiff again initiated the grievance procesSee(id).
Defendant Voong “denied both sets of appeals” at the “Third Level of Revield.y
Plaintiff seeks injunctive relief along with compensatory and punitive damagee. id
at7.)

C. 42U.S.C.8§1983

To state a claim under 42 U.S 8kction1983, a plaintiff must allege two essen

elements: (1) that a right secured by the Constitution or laws of the United Statf
violated, and (2) that the alleged violation was committed by a person acting un
color of state lawWest v. Atkins487 U.S. 42, 48 (1988Naffe v. Frye 789 F.3d 1030
103536 (9th Cir. 2015).

D. Individual Causation

Defendants argue that Plaintiff has failed to state a First Amendment free e
claim against them. SeeDefs.” P&As at 56.) “The right to the e exercise of religio
is a precious American invention, distinguishing our Constitution from all prior na
constitutions.” Ward v. Walsh1 F.3d 873, 876 (9th Cir. 1993). “The right to exer{
religious practices and beliefs efnot terminate athe prison door. The free exerc
right, however, is necessarily limited by the fact of incarceration, and may be curta
order to achieve legitimate correctional goals or to maintain secukityElyea v. Babbitt
833 F.2d 196, 197 (9th Cir. 1987). The protections of the Free Exercise Clal
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triggered when prison officials burden the practice of an inmate’s religigmdventing
him from engaging in conduct which he sincerely believes is consistent with hig
Shakur v. Schrirp514 F.3d 878, 884 (9th Cir. 2008yeeman v. Arpaiol25 F.3d 732
737 (9th Cir. 1997)verruled in part by Shakub14 F.3d at 8885.

Defendants argue that Plaintiffs Complaint contains no factual allegation
would be sufficient for “establishing hality” against them as he is apparently seekin
hold them liable in their supervisory capacity. (Defs.” P&As at 6.) Specific
Defendants argue that neither of them “had knowledge” of the allegation by Plaint
he was not receiving his RMA meals. (Defs.” P&As at 4.) In addition, Defendants
that “Plaintiff does not state who removed him from the RMA diet program, or deter

he was norcompliant.” (d. at 45.)

Jewish Chaplain and NASL at RJD that he was not receiving RMA meals.” (Pl.’s
at 4.) However Plaintiff argues that Defendants were “members” of the Religious Rq
Committee (“RCC”) and as members of this committee, they “hold knowledge
inmates [who may or may nothe in compliance with religious dietary requirementsd’)
Moreover, Plaintiff claims Defendants “also possess the authority to approve/r
inmates from any diet program.id()

As Defendants rightly point outjeycannot be held liable simply by virtue of th
supervisory roles. This is because there isaspondeat superidrability under Sectior]
1983. See Igbal556 U.S. at 676 (“Government officials may not be held liable fo
unconstitutional conduct of their subordinates under a theorgsplondeat superidt
(emphasis in original)). As a result, in order to state a cigainsteither Defendant
Plaintiff must allege their fiersonal involvement in the constitutional deprivation™ or
sufficient causal connection between the supervisor's wrongful conduct ari
constitutional violation.” See Jones v. William297 F.3d 930, 934 (9th Cir. 200
(quotingRedman v. Cnty. @an Diegp 942 F.2d 1435, 1446 (9th Cir. 1991) (en ba
abrogated on other grounds by Farméd1l U.S. at 837).

6
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Plaintiff's claim in his Opposition thddefendantsvere members of a committ

that purportedly would have known that he was denied thetogtarticipate in the RMA

iIs not an allegationthat is found in his Complaint. This alleged membership in
committee is the sole argument that Plaintiff makes in his Opposition to show thg
Defendants were personally involved in the denidigfeligious mealsThe only specifig
allegation pertaining to these Defendaimtdhe Complaint itself is Plaintiff's allegatiq
that Defendants “both ignored rules set forth by both the CCR Title 15, section 305
Departmental Operations Manual (DOM) section 54080.14 in dealing with Plaintiff’
diet program violation.”(Compl. at 3.)

Section 3054.5 of Title 15 of the California Code of Regulations requires, i
that when there is an “alleged compliance violation” of the RMA, the repbail|“‘be sen
to the designated representative of the RCC, who shall consult with the innGate.
CODE REGS, tit. 15 § 3G4.5. This section also states that the “RCC shall make the
determination of continuing eligibility.”ld. Here, in his Opposition, but again not in
Complaint, Plaintiff claims that Defendants, as members of the RCC, were requ
make the eligibility determination and thus, by default they should have know
Plaintiff was allegedly wrongly denied participation in the RM&ed¢Pl.’s Opp’'n at 4.)

“The inquiry into causation must be individualized and focus on the dutie
responsibilities of each individual defendant whose acts or omissions are alleged
caused a constitutional deprivationeer v. Murphy 844 F.2d 628, 633 (9th Cir. 198
(citing Rizzo v. Goode423 U.S. 362, 3701 (1976).) A person deprives another “0
constitutional right, within the meaning of section 1983, if he does an affirmativ
participates in another’s affirmative acts, or omits to perform an act whichlegally
requiredto do that causes the deprivation of which [the plaintiff] complain®linson v
Duffy, 588 F.2d 740, 743 (9th Cir. 1978).

Here, the Complaint contains no allegations that Defendants were members
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official defendant, through [his] own individual actions, has violated the Constitutid
order to pleach plausible claim for relieflgbal, 556 U.S. at 676.

For the reasons set forth above, the Court GRANTS Defendants’ Motion to D
Plaintiff's First Amendment claims for failing to state a claim upon which relief ma
granted.

E. Fourteenth Amendmentclaims

Plaintiff argues that the Defendants “lack of following the guidelines of the ¢
Title 15" is thebasis“for liability in a 8 1983 lawsuit.” (Pl.’'s Opp’n at 5.) Howev
Defendants argue that the purported failure to comply with § 3054.5 ascooistitutiona
violation. SeeDefs.” P&As at 6.) The Court agrees. Violations of state regulation

not necessarily amount to a Fourteenth Amendment procedural due process viola

Dist., 90 F.3d 367, 370 (9th Cir. 1996) (internal quotations omitted) (“To the extern
the violation of a state law amounts to the depiiveof a statecreated interest that reacH
beyond that guaranteed by the federal Constitution, [8] 1983 offers no redress.”)).
“The Fourteenth Amendment’s Due Process Clause protects persons
deprivations of life, liberty or property; and thos#o seek to invoke its procedu
protection must establish that one of these interests is at stdkkihson v. Austin545
U.S. 209, 221 (2005). But it does not “protect every change in conditions of confin
having a substantial impact on theniate in relation to the ordinary incidents of pris
life.” Sandin v. Conner515 U.S. 472, 478 (1995). Instead, process is due only [
changes that inflict an “atypical and significant hardship on the inmate in relation
ordinary incidents of prison life.’ld. at 484. Plaintiff does not allege that any change
his diet were a “dramatic departure from the basic conditions” of his confinemer
would give rise to a liberty intereskd. at 485.
111
/11
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§ 1983 action.SeeNurre v. Whiteheadb80 F.3d 1087, 109®th Cir. 2009) Sweaney V.
Ada Cnty, 119 F.3d 1385, 1391 (9th Cir. 1997) (quotlmmyell v. Poway Unified Sch.
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Accordingly, the Court GRANTS Defendants’ Motion to Dismiss Plaint
Fourteenth Amendment due process claims for failing to state a claim upon whic
may be granted.

F. RLUIPA claims

1. Injunctive relief

Defendants argue that Plaintiff’'s claim for injunctive relief under RLU#P&MOOt
in light of the fact that he was “transferred to another prison that is not the subjec
underlying claim.” (Defs.” Mot. at 7.) The claims giving rise to Plaintiff's actiom
alleged to have occurred when he was previously housed at RJD but at the time he

action he was housed in Centinela Stated?r (“CEN") where he still remains. Sée

has also asked for money damages.” (Pl.’s Opp’n at 6.) However, the Court agr
Plaintiff's claims for injunctie relief arising at RJID are mooSee Dilley v. GunrG64
F.3d 1365, 1368 (9th Cir. 1995) (An inmate’s transfer to a different prison while cong
of confinement claims are pending moot any claims for injunctive relief.”)

Therefore, Defendants’ Matn to Dismiss Plaintiff's claims for injunctive relief
GRANTED.

2. Monetary claims

Defendants also seek to dismiss Plaintiff's RLUIPA claims against themim
individual capacity. (Defs.” Mot. at 8.) Specifically, Defendants argue that “RLUIRA
not authorize suit against state actors acting in their individual capadity,. titing Wood
v. Yordy 753 F.3d 899, 904 (9th Cir. 20}4)

In 2011, the Supreme Court held that States do not “consent to waive their so
immunity to private suits for money damages under RLUIPA because no statute ex
and unequivocally includes such a waiveSee Sossamon v. Tex&63 U.S. 277, 29
(2011). Therefore, monetary damages under RLUIPA are not available to state ¢
sued in their officibcapacity. See Holley v. Cal. Dep’t of Cor599 F.3d 1108, 1112 (9
Cir 2010).

3:19-cv-01999JAH-BGS
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RLUIPA was enacted pursuant to Congress’s “Spending Clause and Con
Clause authority.”Sossamonb63 U.S. at 281. IWood the Ninth Circuit reasoned th
because RLUIPA was enacted pursuant to the Spending Clause, the language of
does not suggest Congress intended to hold government employees liable
individual capacity.See Wood53 F.3d at 904 (RLUIPA “d@enot authorize suits agair
a person in anything other than an official or governmental capacity, for it is only
capacity that funds are received.”The Ninth Circuit,in agreeing with “unanimou
conclusion of all of the other circuits,” found that a prison official cannot be held liak
monetary damages in their individual capacities for alleged RLUIPA violati®es/ood
753 F.3d at 901.

Accordingly, the Court finds that Plaintiff's claims for monetary damages
injunctive relief against Defendants in both their individual and official capacitie
RLUIPA violations cannot proceed. Thus, Plaintiffs RLUIPA claims are dismi
without leave to amend as futile.

G. Qualified Immunity

Defendants also move to dismiss on the ground that they are entitled to gt
immunity. Because the Court has foutitht Plaintiff has failed to state a claim aga
them, itneed not reach any issues regarding qualified immuige Saucier v. Kat533
U.S. 194, 201 (2001) (“If no constitutional right would have been violated wer
allegations established, there is no necessity for further inquiries concerning qt
immunity.”); County of Sacramento v. Lewi23 U.S. 833, 841 n.5 (1998)The better
approach to resolving cases in which the defense of qualified immunity is raise
determine first whether the plaintiff has alleged the deprivation of a constitutional r
all.”).

H. Leave to Amend

As mentioned, in light oPlaintiff’'s pro se status, the Court giaRtaintiff leave to
amend to cure the deficiencies in his claims against Defendants, if hevitlarthe
exception of his RLUIPA claimSee AmerisourceBergen Corp. v. Dialysist W.,, W85
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F.3d 946, 951 (9th Cir. 2006) (“Rule 15(a) is very liberal and leave to amend shall b¢
given when justice so requires.” (quotation omitted)).

Plaintiff's First Amended Complaint must be complete in itself, without refers
to Plaintiff's originalpleading, and any claims Plaintiff fails to reallege against any ¢
Defendants will be considered waive8eeS.D. Cal. Civ. L.R. 15.1t acey 693 F.3d a
928 (noting that claims dismissed with leave to amend that are-albéged in an amends
pleading may be “considered waived if not repledisl Roach 896 F.2dat 1546 (“[A]n
amended pleading supersedes the original.”).

IV.  Conclusion and Orders

Accordingly,the Court

(1) GRANTS Defendarg’ Motion to Dismiss Plaintiff's Complaint for failgnto
state a claim upon which relief may be granted pursuant to Fed. R. Civ. P. 1ZH((®
No. 10);

(2) DISMISSES Plaintiff's RLUIPA claims without leave to amend

(3) GRANTS Plaintiff forty-five (45) daysleave to file aFirst Amended
Complaint. If Plaintiff fails to file &irst Amended Complaint within the time provideg
the Court will enter a final order dismissing this action in its entirety based bc
Plaintiff’s failure to state a claim upon which relief can be granted pursuant to Feder
of Civil Procedure 12(b)(6) and his failure to prosecute in compliance with a court
requiring amendmentSee Lira v. Herrera427 F.3d 1164, 1169 (9th Cir. 2005) (“l
plaintiff does not take advantage of the opportunity to fix his complaint, @ctlisburt
may convert the dismissal of the complaint into dismissal of the entire actiamd’)

IT IS SO ORDERED. % /{}J ’

Dated:October 26, 2020
.John A. Houston

U’ ited States Districjudge
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