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Diego Police Department et al D

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

STEPS WINN DAVIS Case No.: 39-cv-2044-MMA-KSC
CDCR #Bl-4186,
Plaintiff, ORDER GRANTING MOTIONTO

PROCEED IN FORMA PAUPERIS;
V.

SAN DIEGO POLICE DEP'T; ROBERT [Doc. No. 2]

NELSON; PETER LARSON; WILLIS
SHORT: JERRAD SCHNAUTZ, DISMISSING CIVIL ACTION SUA

SPONTE FOR FAILING TO STATE
Defendants. A cLAIM UPON WHICH RELIEF
CAN BE GRANTED PURSUANT TO
28 U.S.C. § 1915(e)(2)(B)(ii) & § 1915A

Plaintiff Steps Winn Davis, a state inmatarently incarceratedt the California
Rehabilitation Center locate in NarcCalifornia, and proceedingo se has filed a civil
rights complaint pursuant to 42 U.S.C.9838 seeking damages against the San Dieg
Police Department (“SDPD”)ral individual SDPD officersSeeDoc. No. 1. Plaintiff
did not pay the filing fee required by 28 UCS 8§ 1914(a) to anamence a civil action
when he filed his Complaint; instead, hes ffiled a Motion to Proceed In Forma Paupe
(“IFP”) pursuant to 28 U.S.C. § 1915(&BeeDoc. No. 2.
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l. Motion to Proceed | FP

All parties instituting any @il action, suit or proceeding in a district court of the
United States, except an application for wrihabeas corpus, must pay a filing fee of
$400! See28 U.S.C. § 1914(a). The action may @red despite a plaintiff's failure to
prepay the entire fee onlyhtke is granted leave togumeed IFP pursuant to 28 U.S.C.
§ 1915(a).See Andrews v. Cervantd93 F.3d 1047, 105®th Cir. 2007)Rodriguez v.
Cook 169 F.3d 1176, 1177 (9th Cir. 1999). Howeeprisoner who is granted leave
proceed IFP remains obligated to pay the erfge in “increments” or “installments,”
Bruce v. Samuels  U.S. _ 136 S. Ct. 627, 629 (20M)lliams v. Paramp775 F.3d

1182, 1185 (9th Cir. 2015), and regardless o¢tivbr his action is ultimately dismissed.

See28 U.S.C. § 1915(b)(1) & (2)aylor v. Delatoore281 F.3d 844, 847 (9th Cir.
2002).
Section 1915(a)(2) requires prisoners sagkeave to proceed IFP to submit a

“certified copy of the trust fund account statent (or institutional equivalent) for ... the

6-month period immediately precedingetfiling of the complaint.” 28 U.S.C.

8§ 1915(a)(2)Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2005). From the certifig
trust account statement, the Court assessastah payment of 20% of (a) the average
monthly deposits in the account for the pgEstmonths, or (b) the average monthly
balance in the account for the past six monittischever is greater, unless the prisone
has no assetsSee28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(4). The institution

1%
o

-

having custody of the prisoner then collectbssequent payments, assessed at 20% of the

preceding month’s income, in any month in which his account exceeds $10, and fqg
those payments to the Court uniié entire filing fee is paidSee28 U.S.C. §
1915(b)(2);Bruce 136 S. Ct. at 629.

1 In addition to the $350 statutdige, civil litigants must pay aadditional administrative fee of $58ee
28 U.S.C. § 1914(a) (Judici@onference Schedule of Fees, Dist@cturt Misc. Fee Sclueile, 8 14 (eff.
June 1, 2016). The additional $50 adisirative fee does not apply torpens granted leave to proce
IFP.1d.
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In support of his IFP Motion, Plaintiffas submitted a copy of his CDCR inmate
statement reportSeeECF No. 2 at 3; 28 U.S.C. § 1915(a)(2); SAAL. CiVLR 3.2;
Andrews 398 F.3d at 1119. This statement indicates that Plaintiff had an available
balance of $0.33 at the time of filin§eeECF No. 2 at 3. Thus, the CoO@RANTS
Plaintiff’'s Motion to Proceed IFP (Doc. No. apd assesses no init@artial filing fee
pursuant to 28 U.S.C. § 1915(b)(1).

[I.  Screening Pursuant to 28 U.S.C. § 1915(¢e)(2)

A. Standard of Review

A complaint filed by any person proceeglin forma pauperis is subject to sua
sponte dismissal, however, if it is “frivale, malicious, fail[s{o state a claim upon
which relief may be gmted, or seek[s] anetary relief from a dendant immune from
such relief.” 28 U.S.C. § 1915(e)(2)(B)alhoun v. Stahl254 F.3d 845, 845 (9th Cir.
2001) (per curiam) (holding that “the prewns of 28 U.S.C. § 1915(e)(2)(B) are not
limited to prisoners.”)Lopez v. Smit203 F.3d 1122, 1127 (9@ir. 2000) (en banc)
(“[S]ection 1915(e) not only permits, but requigedistrict court to dismiss an in forma
pauperis complaint that faite state a claim.”).

All complaints must contai“a short and plain statemesf the claim showing thag
the pleader is entitled to relief.” Fed. R. (i.8(a)(2). Detailed factual allegations are
not required, but “[tlhreadbarecitals of the elements afcause of action, supported hy
mere conclusory statements, do not sufficAshcroft v. Igbal556 U.S. 662, 678 (2009
(citing Bell Atlantic Corp. v. Twombjyb50 U.S. 544, 555 (2007)). “Determining

whether a complaint states a plausible clainrédef [is] ... a corgxt-specific task that

N

requires the reviewing court to draw onjudicial experience and common senskl’
The “mere possibility of misconduct” falls shaf meeting this plausibility standard.
Id.; see also Moss v. U.S. Secret Senadd® F.3d 962, 969 (9th Cir. 2009).

“When there are well-pleaded factuliégations, a court should assume their
veracity, and then determine whether they playgive rise to an entitlement to relief.}
Igbal, 556 U.S. at 67%ee also Resnick v. Hay@43 F.3d 443, 447 (9th Cir. 2000)
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(“[W]hen determining whether @mplaint states a claim, awgd must accept as true al

allegations of material fachd must construe those facts in the light most favorable to

the plaintiff.”); Barren v. Harrington 152 F.3d 1193, 1194 (9th Cir. 1998) (noting tha
8§ 1915(e)(2) “parallels the language of Federal Rule of Civil Procedure 12(b)(6)").

However, while the court “ha[s] asbligation where the petitioner is pro se,
particularly in civil rights cases, to construe the pleadings liberally and to afford the
petitioner the bendfof any doubt,"Hebbe v. Pliley 627 F.3d 338, 342 & n.7 (9th Cir.
2010) (citingBretz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may not
“supply essential elements of claitfst were not initially pled.”lvey v. Board of
Regents of the University of Alask& 3 F.2d 266, 268 (9th Cir. 1982).

B. Discussion

1. FactualAllegations

Plaintiff was “arrested during a traffstop” by SDPD OfficeNelson on April 21,
2018. Compl. at 3. Plaintiff alleges Nes“collected a lot of [his] belongings that
didn’t have anything to do witthe charges” against hinbd. On September 4, 2018,
Plaintiff was again stopped by SDPD o#frs and “arrested for a warrantd. at 5.
SDPD Officer Schnautz “impounded all” ofdftiff's property at the time he was
arrested.Id.

Plaintiff asked his attorney when theywuld return his personal belongingsee

id. at 3. His attorney informed him thasH(tuff is in the police impound” but he would

not have his property returned to him uafter the completion of his court proceeding
and he was sentenceltl. Plaintiff “signed a pleaehl” on December 2, 2018 and wag
sentenced on January 10, 2018. Following his sentencing, Plaintiff informed his
attorney that he wanted tgo and get” his property éhweek of January 14, 2018d.
However, Plaintiff's family “called the pale property room” and were “informed that
of [Plaintiff’'s] property was disposed of’ in December of 201@. Plaintiff claims that
he had made it “very clear” at the time thatplead guilty that he wanted his personal

property returned.
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Plaintiff seeks injunctive relief alongith $50,000 in compensatory damages,
$1,000,000 in punitive damages and “special damages” for “irreplaceable items in
sum of $500,000.7d. at 7.

2. 42U.5.C.§1983

To state a claim under 42 U.S.C. § 198Blaantiff must allege two essential

elements: (1) that a right secured by the @trtgn or laws of the United States was
violated, and (2) that the alleged vitiden was committed by a person acting under thg
color of state law.SeeWest v. Atkins487 U.S. 42, 48 (1988\affe v. Frye789 F.3d
1030, 1035-36 (9th Cir. 2015).

3. SDPD

First, to the extent Plaintiff names t8®PD as a Defendarite fails to state a
claim upon which § 1983 relief mde granted. Departmendf municipal entities are
not “persons” subject to suit under § 1983; ¢fiere, a local law enforcement departmd
(like the SDPD) is not a proper partgee Vance v. County of Santa C|&3a8 F. Supp.
993, 996 (N.D. Cal. 1996) (“Naming a municigkdpartment as a defendant is not an
appropriate means of pleading a 8§ 198bacagainst a municipality.”) (citation
omitted);Powell v. Cook County Jai814 F. Supp. 757, 758 (N.D. Ill. 1993) (“Section
1983 imposes liability on any ‘person’ whimlates someone’s constitutional rights
‘under color of law.” Cook County Jail is not a ‘person.™).

“Persons” under 8 1983 are state and local officials sued in their individual
capacities, private individuals and entities whact under color of state law, and/or th
local governmental entity itselfVance 928 F. Supp. at 995-96.he SDPD is managed
by and/or a department of the City of Sardm, but it is not a “person” subject to suit
under 8 1983.See e.qg., United States v. Kar@84 F.3d 1236, 1239 (9th Cir. 2005)
(“[M]unicipal police departments and bureare generally not considered ‘persons’
within the meaning of section 1983.Rpdriguez v. Cnty. of Contra Cos013 WL
5946112 at *3 (N.D. Cal. Nov. 5, 2013) (citihtgrvey v. Estes5 F.3d 784, 791 (9th
Cir. 1995)) (“Although municipalities, such as cities and counties, are amenable to
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underMonell [v. Dep’t ofSocial Servs436 U.S. 658 (1978)], sub-departments or burg
of municipalities, such as the police depamiseare not generally considered “person
within the meaning of § 1983.”). There&Plaintiff cannot pursue any 8 1983 civil
rights claims against the SDPD.

4. Fourteenth Amendment Claims

Plaintiff alleges that Defendants unlaWifueprived Plaintiff of his property
without due process, as rempd under the Fourteenth Amendment of the United Stat
Constitution. SeeCompl. at 3-5. “The FourtemAmendment’s Due Process Clause
protects persons against deprivations of liberty, or property; and those who seek tc
invoke its procedural protection must estdblisat one of these interests is at stake.”
Wilkinson v. Austin545 U.S. 209, 221 (2005).

Ordinarily, due process of law requimestice and an opportunity for some kind ¢
hearing prior to the deprivation of a significant property inter8gtaloa Lake Owners
Ass’n v. City of Simi Valley82 F.2d 1398, 1405 (9th Cir. 1989). Neither the negligg
nor intentional deprivation of property statedue process claim under section 1983 i
the deprivation was randoamd unauthorized, howevelRarratt v. Taylor 451 U.S. 527
535-44 (1981) (state engylee negligently lost prisoner’s hobby kiyerruled in part on
other grounds, Daniels v. William474 U.S. 327, 330-31 (1986judson v. Palmer468
U.S. 517, 533 (1984) (intentionalstauction of inmate’s property). The availability of
an adequate state post-deprivation remedya state tort action, precludes relief
because it provides sufficieptocedural due proces§ee Zinermon v. Burcd94 U.S.
113, 128 (1990) (where statencat foresee, and therefore provide meaningful hearin
prior to the deprivation, a statutory preian for post-deprivation hearing or a state
common law tort remedy for erroneadsprivation satisfies due procedsing v.
Massarweh782 F.2d 825, 826 (9th Cir. 1986afse). The Ninth Circuit has long
recognized that California law provides swshadequate post-deprivation remedy.
Barnett v. Centoni31 F.3d 813, 816-17 (9th Cir. 1994) (citingLCGoVv’' T CopE 8§ 810-
895).
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Deprivations of property resulting fromgigence, or “meredck of due care” do

not deny due process at alldamust be redressed througlstate court damages action.

See Daniels474 U.S. at 328 (“[T]he Due Process Gaius simply not implicated by a
negligent act of an official causing uninteddess of or injury to life, liberty, or
property.”);id. at 330 (*“To hold that this kind of &s is a deprivation of property withir
the meaning of the Fourteenth Amendmesense not only to trivialize, but grossly to
distort the meaning and intent of the Constitution.” (quotfagratt, 451 U.S. at 545
(Stewart, J., concurring))n fact, the Supreme Court has explicitly warned against
turning the Fourteenth Amendment and 8§ 1983 into a “font of tort law to be
superimposed upon whatever systems maadly be administerdaly the States.’See
Paul v. Davis 424 U.S. 693, 701 (1976).

Thus, because Plaintiff claims SDPD officers deprived himeo$onal property,
any remedy he may halies in state court and his fedeaation must be dismissed for
failing to state a claim upon which 8§ 1983 reheay be granted. 28 U.S.C. § 1915(e)(
Lopez 203 F.3d at 1126-27.

Thus, for all these reasons, Plaintiff's easust be dismissed sua sponte based
his failure to state a claim upon which 8§ 1983 relief may be grageel8 U.S.C.

8 1915(e)(2)(B)(ii); 8 1915A(b)(1);0pez 203 F.3d at 1126-27.
[11.  Conclusion and Order

Accordingly, the Court:

1. GRANTS Plaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
(Doc. No. 2).

2. ORDERS the Secretary of the CDCR, bis designee, to collect from

—J

2);

on

5(a)

Plaintiff's trust account the full $350 owed in monthly payments in an amount equal to

twenty percent (20%) of the preceding mosatimcome to the Clerk of the Court each
time the amount in Plaintiff’'s account@eds $10 pursuant to 28 U.S.C. § 1915(b)(2
ALL PAYMENTS MUST BE CLEARLY IDENTIFIED BY THE NAME AND
NUMBER ASSIGNED TO THIS ACTION.
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3. DIRECT Sthe Clerk of the Couito serve a copy of this Order on the on Rg
Diaz, Secretary, CDCR, ®. Box 942883, Sacramentoalifornia, 94283-0001.

4. DISMISSES this civil action sua sponte pursuant to 28 U.S.C.
8 1915(e)(2)(B) and 1915A) for failing to state a claim upon which § 1983 relief car
granted.

5.  GRANTS Plaintiff forty-five (45) daysdave from the date of this Order in

which to file an Amended Complaint whichres all the deficiencies of pleading noted.

Plaintiff's Amended Complaint must be colefe by itself without reference to his

original pleading. Defendants not nameawl @any claim not re-alleged in his Amended

Complaint will be considered waivefleeS.D. Cal. CivLR 15.1Hal Roach Studios, Inc.

v. Richard Feiner & Co., Ing896 F.2d 1542, 1546 (9thrCiL989) (“[A]Jn amended

pleading supersedes the originall’®cey v. Maricopa Cnty693 F.3d 896, 928 (9th Cir.

2012) (noting that claims dismissed with lede amend which amot re-alleged in an
amended pleading may be “conselé waived if not repled.”).
6. DIRECTSthe Clerk of Court to mail Plaintiff a court approved civil right
complaint form for his use in amending.
ITISSO ORDERED.

DATE: November 18, 2019 W - ﬁé@%’

HON.MICHAEL M. ANELLO
UnitedStatedistrict Judge
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