Santamariarm

© 00 N O 0o A W DN B

N DN RN NN NDNDRRR R R R R B R
~ O O N W N B O O o ~N O 00 M W N B O

uniz v. Paramo et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CESAR SANTAMARIAMUNIZ,

CDCR #AA-4341],

V.

Plaintiff,

D. PARAMO and J. CUEVAS

Defendand.

Case No0.:3:19-cv-02051-BAS-BGS
ORDER:

1) GRANTING PLAINTIFF'S
MOTION TO PROCEED IN FORMA
PAUPERIS PURSUANT TO28 U.S.C.
§ 1915(afECF No.2]

AND

2) DISMISSING COMPLAINT FOR
FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C. §
1915€)(2)(B) AND 28 U.S.C. §
1915A(b)

Plaintiff Cesar Santamari®uniz, a prisonerat Salinas Valley State Prisoin

Soledad, Californiafiled a pro secivil rights complaint pursuanot42 U.S.C. § 198

alleging thatwarden D. Paramo and Lieutenant J. Cuevas violated Plairiiffts and

Fourteenth Amendment rightlsiring prison disciplinary proceedings that occurred w

Plaintiff was housed at tiiichard J. Donovan Correctional Facility (“RJD”) in San Dig
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California (See Compl.; ECF No. 1)

Plaintiff did not pay the fee required by 28 U.S.C. § 1914(a) when he file
Complaint instead filinga Motion to Proceed In Forma Pauperis (“IFP”) pursuant t
U.S.C. 8§ 1915(a)(SeeECF No. 2.)

l. Plaintiff's Motion to Proceed IFP

All parties instituting any civil action, suit or proceeding in a district court o
United States, except an application for writ of habeas corpus, must pay a filing
$400! See28 U.S.C. § 1914(a)The action may proceed despite a plaintiff's failurg
prepay the entire fee only if he is granted leave to proceed IFP pursuant to @8
§1915(a). See Andrews v. Cervantg®93 F.3d 1047, 1051 (9th Cir. 200Rodriguez v
Cook 169 F.3d 1176, 1177 (9th Cir. 1999 0owever, a prisoner who is granted leavs
proceed IFP remamobligated to pay the entire fee in “increments” or “installmel
Bruce v. Samueld36 S. Ct. 627, 629 (201a)illiams v. Paramp775 F.3d 1182, 118
(9th Cir. 2015), and regardless of whether his action is ultimately dismiSee@8 U.S.C.
8§ 19150)(1), (2); Taylor v. Delatoore281 F.3d 844, 847 (9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to s
“certified copy of the trust fund account statement (or institutional elgumtjor. . .the
6-month period immediately preceding the filing of the complaint28 U.S.C.
§1915(a)(2);Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2009jrom the certifiec
trust account statement, the Court assesses an initial payment of 20% of (a) the
monthly deposits in the account for the past six months, or (b) the average monthly
in the account for the past six months, whichever is greater, unless the prisoner
assetsSee?8 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(®)e institution having custod

1 In addition to the $350 statutory fee, civil litigants must pay an additional admiivistice of $50See

28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District Court Mischeerls, 8§ 14 (eff,

Oct 1, 20B)). The additional $50 adimistrative fee does not apply to persons granted leave to pr
IFP. Id.
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of the prisoner then collects subsequent payments, assessed at 20% of the

rece

month’s income, in any month in which his account exceeds $10, and forwards tho:

payments to the Court until the entire filing fee is p&de28 US.C. § 1915(b)(2)Bruce
136 S. Ct. at 629.

In support of his IFP Motion, Plaintiff submitted a certified copy of his trust ac¢ount

statement pursuant to 28 U.S.C. 8 1915(a)(2) and LocalFRul&he Court has reviewe
Plaintiff's trust account actity, as well as the attached prison certificate verifying
available balancegSeeECF No.2, at4—7.) These documents show that altho&igduntiff
carried an average monthly balance bf/8and had $.77in average monthly deposits
his trust account for the six months preceding the filing of this adt@imad an availabl
balance ofust $0.02at the time of filing. $eed. at4-6)

Thereforethe CourtGRANTS Plaintiff's Motion to Proceed IFP (ECF No. 2)
declines to impose the initiaDB7 partial filing fee pursuant to 28 U.S.C. 8§ 1915(b
because his prison certificate indicates he may currently have “no means to S@gdS’
U.S.C. 8§ 1915(b)(4)ptoviding that “[ijn no event shall a prisoner be prohibited f
bringing a civil action or appealing a civil action or criminal judgmentlie reason tha
the prisoner has no assets and no means by which to pay the initial partial filing
Taylor, 281 F.3d at 850 (finding that 28 U.S.C. 8 1915(b)(4) acts as a “safty”
preventing dismissal of a prisoner’s IFP case based solely on a “failure to padye to
the lack of funds available to him when payment is orderethtead, the Courtigbcts
the Secretary of the CDCR, or his designee, to collect the entire $350 balance ofgl
fees required by 28 U.S.C. § 1914 and to forward them to the Clerk of the Court p
to the installment payment provisions set forth in 28 U.S.C. §(b¥15.

Il. Initial Screening Pursuant to 28 U.S.C. § 1915(e)(2) and 1915A

A. Standard of Review

BecausdPlaintiff is a prisoner and is proceeding IFP, his Complaint requires :
answer screening pursuant to 28 U.S.C. § 1915(e)(2) and § 191%A(8&r these statute
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the Courtmust sua spontgismiss a prisoner’s IFP complaint, or any portion of it, wi
Is frivolous, malicious, fails to state a claim, or seeks damages from defendants \
immune. See Lopez v. Smjth03 F.3d 1122, 11287 (9th Cir. 2000) (en banc) (discuss

28 U.S.C. § 1915(e)(2))Rhodes v. Robinspr621 F.3d 1002, 1004 (9th Cir. 201

(discussing 28 U.S.C. § 1915A(b))The purpose of [screening] is ‘to ensure that

targets of frivolous or malicious suits need notrbd#se expense of responding|

Nordstrom v. Rygn762 F.3d 903, 920 n.1 (9th Cir. 2014) (quotivpeeler v. Wexfor
Health Sources, Inc689 F.3d 680, 681 (7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim
which relief can be granted under § 1915(e)(2)(B)(ii) is the same as the Federal
Civil Procedure 12(b)(6) standard for failure to state a claWvdtison v. Carter668 F.3d
1108, 1112 (9th Cir. 2012)Rule 12(b)(6) requires a complaint to “contain suffici
factual matter, accepted as true, to state a claim to relief that is plausible on its
Ashcroft v. Igbalb56 U.S. 662, 678 (2009While the court “ha[s] an obligation whe
the petitioner is pro se, particularly in civil rights cases, to construe the pleadingbyli
and to afford the petitioner the benefit of any doubgbbe v. Pliley 627 F.3d 338, 34
& n.7 (9th Cir. 2010), it may not “supply essential elements of claims that were not i
pled.” lvey v.Bd.of Regents of thigniv. of Alaska 673 F.2d 266, 268 (9th Cir. 1982).
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“Courts must consider the complaint in its entirety,” including “documents

incorporated into the complaint by reference” to be part of the pleading when detgr
whether the plaintiff has stat@dclaim upon which relief may be grantetellabs, Inc. v
Makor Issues & Rights, Ltd551 U.S. 308, 322 (200 3chneider vCal. Dep’t of Corrs,
151 F.3d 1194, 1197 n.1 (9th Cir. 1998¢e alsd~ed. R. Civ. P. 10(c) (“A copy of

mini

a

written instrument that is an exhibit to a pleading is a part of the pleading for al

purposes.”)
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B. Factual Allegations

Plaintiffs Complaintfocuses ordisciplinary proceedings that began after a sefarch
of the cell Plaintiff shared with another inmatiéegedy turned up a cell phone and two

inmatecreated weaportsdden in Plaintiff's mattress(SeeCompl. § 3.)After the search

Plaintiff and his cellmate weraken to administrative segregatio(id.) Although the
district attorney declined to prosecubmth Plaintiffand his cellmate werserved with
notice of disciplinary proceedingsld (1Y 5-6.)

Plaintiff maintains that the weapons and cell phone were not his and that,
Defendant$ad followed certain procedures requiring that cell bed aressavehed prior
to occupancyithe alleged contraband would have been fojlmedore Plaintiff moved in
and [Plaintiff] would not have been fals[e]ly placed in [administrative segregati@ual].
1925-26 (citing prison operational procedures governing cell searches).) Attempting t
prove that these procedures were not followed, Plaintiff requested access todethago
showwhen cell searches occurredSeg id.f1 5, 7 see also idf 33 (arguing tat the
documents Plaintiff requested “would . . . prove the mattresses were providecclaysoffi
pri[o]r to the . . . searcl) Plaintiff also alleges that he askem question withesses
although he does not state whose testimony he sou§et id These requests wefe
initially madethrough the investigative employee assigned to aBksttiff, but Plaintiff
also assertghat he submitted a form directly to a nparty prison official requesting
unspecified evidence(See idJ 5.) Although theexact sequence of events is somewhat
unclear Plaintiff asserts that the investigative employee did not “[flollow throwgkti
Plaintiff's requests for evidence, and tR#intiff never received a response to the formp he
submitted. $ee idf{ 7, 10.)

According to Plaintiffs Compéint, & the hearing, Plaintiffestatechis request tg

I

guestion witnesses and review log books, which were denied by the hearing [office
DefendantCuevas because the requestere irrelevant (See id.y 10.) Cuevasfound

Plaintiff guilty, allegedly statinghat hewas “going to find [Plaintiff] [g]uilty e[i]ther way

3:19-cv-0205EBAS-BGS
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becausgbetween Plaintiff and his cellmag@ho was found not guilty of similar violations

in a hearing before Cuevaseg id.{ 8), “one of youhas to take the [f]lall.” I{.  10)
After being found guilty, Plaintiff was sent back to administrative segregatiadr). (
After the hearingPlaintiff received a letter denying his request to review log hc
which explained that the logs are confidential under 15 California Code of Regs
Section 3321 (Id. 1 11& n.5.) Plaintiff subsequentlgubmittedrequests foevidenceto
support an administrative appeal of the guilty finding at his disciplinary hdautrajd not
receive the materials he soughteé idf{ 12-14.) In his appeal, Plaintiff argued th
prison officials abused their discretion and violateddaisprocess rights by “neglectin

and refusing to perform their duties” to “provide [Plaintiff] with the means toérut#

himself. Gee idf 15.) His appeals were denie&e¢ idf 16.) Plaintiff further alleges

that “[o]n October 11, 2018 Plaintiff filed a petition for writ of habeas corpus” in Sug
Court “requesting ‘evidentiary hearing request’ in regards to [incident] at ‘RJD_G
2.16.19” which was denied on the meritéld. 117-18.) Although it is unclegthere is
some indication in the Complaint that this petition related to the same or similar ma
issue in this case(See idf 32 (alleging that the “habeas request in state court would
proven [Plaintiff's] ‘not guilty’ claim and proven his innocengdjut see idat 6 (showing
thatPlaintiff checked “no” in response tpestion whether he filed other lawsuits dea
with the same or similar facéd issue in thcase.)

Plaintiff allegeghatWarden Paramo and Lieutenant Cuevas violated his Fourt

Amendmentdue process righg by denying or neglecting his repeated requestadoess

to documents and witnesseSe€ id.11 19-31.) With respect to Warden Paramo, Plair
alleges a number of failures of oversight, includmiging to “oversee all . . . custody ar

discipline of inmates,” “knowingly and willingly allow[ing] Plaintiff’ to be denied t
opportunity © prepare a defense, and failingetosurefair procedures for disciplinar
proceedings. See id{{ 19-22.) He also alleges that Warden Paramo violdiiegrocess

by not following various procedures or regulati@nsluding those governing cell searct
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and the confidentiality of the log bogkandviolated the rule ilBrady v. Marylangd 373
U.S. 83 (1963) by failing to providexculpatoryevidence to Plaintiff and by allowin
prison officials to falsely represent to Plaintiff that the log books were confidertiaé
id. 11 25-31.) Plaintiff's allegations against Lieutenant Cudagegelymirror those agains
Warden Paramalthough Plaintiff alleges that Lieutenant Cuevas was directly respo
for denying his requests for evidence at the heariSgad. 1 10; see also id{{ 19-31.)

In addition to thelueprocess claim outlined above, Plaintiff alleges that Defenc
violated higright toequalprotection. (See idf 39.) SpecificallyPlaintiff argues that thef
Is no rational basis for treating him differently from his former cellmate who was
not guilty of disciplinary violations in connection with the searckhefr cell (See idf
42.) Plaintiff characterizes this as‘disparateimpact” and discriminatioron account o
Plaintiff's unspecified‘history in prisori, and argues thdhe difference in treatment w
not“important to governmental objectives(See id{{ 4642)

C. Analysis

1. Due Process

The Fourteenth Amendment provides that “[n]o state shall . . . deprive any pe
life, liberty, or property, without due process of lawJ'S. Const. amend. X1V, § 1. “Th
requirements of procedural due process apply only to the deprivation of ts
encompassed by the Fourteenth Amendment’s protection of liberty and propiuattyof
Regents v. Rofl08 U.S. 564, 569 (1972). “To state a procedural due process clg
plaintiff] must allege ‘(1) a liberty or property interest protected by thes@ation; (2) a
deprivation of the interest by the government; [and] (3) lack of procaasight v.
Riveland 219 F.3d 905, 913 (9th Cir. 2000) (quotigrtman v. Cnty. of Santa Clara95
F.2d 898, 904 (9th Cir. 1993)).

A prisoner is entitled to certain due process protections when he is chargeo
disciplinary violation. Serrano v. Francis345 F.3d 1071, 1077 (9th Cir. 2003) (cit
Wolff v. McDonnel|l418 U.S. 539, 5641 (1974)). “Such protections include the right
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call witnesses, to present documentary evidence and to have a written statement by
fact-finder as to the evidence relied upon and the reasons for the disciplinary action|takel
Id.; see also Wolff418 U.S. at 566 (explaining that an inmate must be afforded ar
opportuniy “to call withnesses and present documentary evidence in his or her defenge wh
permitting him to do so will not be unduly hazardous to institutional safety or corregtione
goals”).

The procedural protections Wolff, however,“adhere only when the digplinary
action implicates a protected liberty interest in some ‘unexpected matter’ or impgses
‘atypical and significant hardship on the inmate in relation to the ordinary incidients o
prison life.”” Serranq 345 F.3d at 1077 (quotingandin v. Conners515 U.S. 472, 484
(1995);Ramirez v. Galazaé834 F.3d 850, 860 (9th Cir. 2003)). While the level of hardship
necessary to show a liberty interest must be determined on &ycaase basis,
“[tlypically, administrative segregation in and of itself does not implicate a prdtecte
liberty interest.” Serrano v. Francis345 F.3d 1071, 1078 (9th Cir. 2003) (collecting
cases)see also Sandjrb15 U.S. at 486 (“[Dlisciplinary segregation, with insignificant
exceptions, mirror[s] those conditions imposed upon inmates in administrative segregati
and protective custody.”).

Thus to allege a due process violation, Plaintiff must allege “sufficient factual
content that allows the court to draw the reasonable inference” thatintesin
administrative segregation imposed an atypical and significant hardship on him in relatic
to the ordinary incidents of prison lifésSeelgbal, 556 U.S. at 6785andin 515 U.S. at
483-84. Plaintiff's Complaintfails to allege any facts demonstratitigt for example
Plaintiff's time in administrative segregation potentially affected the lendilsseéntence,
or that it constituted a “dramatic departure from the basic conditions” of confineSwest.
Sandin 515 U.S. at 485see also May v. Baldwji 109 F.3d 557, 565 (9th Cir. 1997)
(concluding that prisoners have no liberty interest in remaining free from adntinestra
segregation or solitary confinementjpussaint v. McCarthy801 F.2d 1080, 1091 (9th

3:19-cv-0205EBAS-BGS




© 00 N O 0o A W DN B

N DN RN NN NDNDRRR R R R R B R
~ O O N W N B O O o ~N O 00 M W N B O

Cir. 1985) (finding that administrative segation is the type of confinement that sha
be reasonably anticipated by inmates at some point in their incarceraboogated in

part on other grounds by Sandifl5 U.S. at 486.The sole “atypical and significant

hardship alleged by Rtdiff is his placement in administrative segregatio8edCompl.
19 25, 34.)Thus Plaintiff's due process claim must be dismissed.

To the extent Plaintiff alleges due process violations stemming from the fail
adhere to protocoler cel searches or regulations governing the disclosure of confids
information to inmates, thosdlegationdail to state a claim for an additional reas@8ee
Compl. 91 26-27.) PRison regulations are “primarily designed to guide correcti
officials in the administration of a prison” and are “not designed to confer righ
inmates.” Sandin 515 U.S. at 48182, As a result, the clainthat Defendants violate
Plaintiff's due pocess rights by‘fail[ing] and refufing] to obey by, and follov
California['s] CDCR Title 15 88 and [guidelines],” or by asserting that the log b
Plaintiff requestedre confidential undestate regulationsust be dismissed(Compl. 1
28;see also id] 27.)

Plaintiff’'s allegation that Defendants violatBdady by not providing him with thg
evidence and witnesses he soughidso insufficient. “Prison disciplinary proceedings
not part of a criminal prosecution, and the full panoply of rights due a defendant i
proceedings does not applyWolff, 418 U.S. at 556No controlling authority holds th3
Bradyapplies in prison disciplinary proceedingSee Alexander v. Keendxo. 3:12cv-
00535MMD-VPC, 2014 WL 11370450, at *3 (Dlev. Mar. 26, 2014) And in any event
Plaintiff has not alleged the necessary elementsBrady claim. See Smith v. Almad
640 F.3d 931, 939 (9th Cir. 2011) (“To state a claim uBdady, the plaintiff must alleg
that (1) the withheld evidence was favorable either because it was exculpatory or ¢
used to impeach, (2) the evidence was suppressed by the government, and

nondisclosure prejudiced the plaintiff.”).
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Finally, Plaintiff's claimg against Warden Paramo must be dismissed begause

supervisorsnay be held individually liable in &ection1983 suitonly if they engaged i
some“culpable action, or inactioffthat] is directly attributed to them.Starrv. Baca 652
F.3d 1202, 1207 (9th Cir. 2011) Supervisos like Paramd‘causg]” a constitutiona
deprivation ifthey (1) personally participate in or direat subordinate’s constitution
violation; or (2) the constitutional deprivation can otherwise be “directijpated” to the
supevisors own culpable action or inaction, even though the supesvisgre not
“physically present when the [plaintiff's] injury occurred.id. at 1206-07; see alsq
Crowley v. Bannister734 F.3d 967, 977 (9th Cir. 2018p{ding asupervisor may be he
liable under Section 1983 only if there is “a sufficient causal connection bethe

supervisor’s wrongful conduct and the constitutional violation”).

Plaintiff does not offer any “factual content” thabuld allow the Court to “draw

the reasonable iafence” that Warden Paranpersonally participated in any of th

allegedlyunconstitutional condut¢hatcaused him harnar that the alleged conduct cou
otherwise be “directly attributed” thim. Igbal, 556 U.S. at 568 (“[U]nadorned, the

defendanunlawfully-harmedme accusation[s]” are insufficient to shamtitlement tc

N

al

d

en t

e

d

relief). Rather than allege direct participation by Warden Paramo in any of the allege

constitutional violations, the Complaint relies on conclusory allegati@isfor example,

Warden Paramo “refused to meet [his] respons]i]bility,
[his] duties and responsibilitfie]s,” and did not instruct subordinates to provide PI
with documents. See, e.g.Compl. 11 19, 21, 36.)If Plaintiff wishes tobring claims

failed and refused tdgfer]]

aintif

against Warden Paramo (or any other supervisory employee), he must allegjfeatjow

person personally participated in or otherwise caused the allegedly unconstitytione

conduct at issue in the Complaint.

2 This includesPlaintiff's allegation thatvarden Paramdenied him equal protection, whichdscussed
more fully below in Section 11.C.2.

10
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2. Equal Protection

Plaintiff alleges that Defendants violated his righgqualprotection by treating hin
differently from his cellmate, who was found not guilty of disciplinary violations stem
from the cell search.Sge id T 3942.) In Plaintiff's view, this diffeence in treatmer|
was irrational, and did not serve any “important . . . governmental obgttotber thar
discrimination against him based on his “history in prisofid. 1 42.)

The “Equal Protection Clause of the Fourteenth Amendment commands that r
shall ‘deny to any person within its jurisdiction the equal protection of the laws,” wh
essentially a direction that all persons similarly situated should be treated &iky of
Cleburn v. Cleburn Living Ctr473 U.S. 432, 439 (1985). “Equal protection rights
violated when (1) a person is a member of an identifiable class; (2) that pe
intentionally treated differently from others similarly situated; &8)dlfere is no rationa
basis for the difference in treatmentVill. of Willowbrook v. Olech528 U.S. 562, 56
(2000).

Plaintiffs Complaint contains several misstatements of the law goveaqng
protection claims. Firs&lthoughPlaintiff purports to rely on the Fifth Amendment, 1
Fifth Amendment does not contain an equal protection clause. In any event, héthey

concepts of equal protection and due procesare not mutually exclusiveBolling v.

Sharpe 347 U.S. 497, 49800 (1954) and “Equal Protection analysis in the Fifth

Amendment area is the same as that under the Fourteenth AmendBwakigy v. Valeg
424 U.S. 1, 93 (1976)Secondand more importantly, Plaintiff asserts that Defends
actionscaused a “disparate impdatvhich should be subject to intermediate scrutirges
Compl. 1140, 42.) But there is no allegation that Plaintiff is a member of a “suspect
sq, rational basiscrutinyapplies to Plaintiff’'s claim See Vill. of Willowbrook528 U.S.
at 564(holdingrational basis scrutiny appliesdqual protection claims not implicating
suspect classification)see also Heller v. Dge509 U.S. 312, 3121 (1993) (“[A]

classification neither involving fundamental rights nor proceeding along suspeadsl|

11
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accorded a strong presumption of validity.”). And disparate impadype of claim
available under certaifederal statutes like Title VII and the Fair Housing Aels

irrelevant to Plaintiff’'sequal protection claim.SeeTex. Dep’t of Hous. & Cmty. fsfirs v.

Inclusive Communities Project, Ind.35 S. Ct. 2507, 2525 (2015) (affirming that disparate

Impact claims are cognizable under, among other federal statutes, the Fair Hatisind
Title VII); see alsd?ersonnel Admin. of Mass. v. Feen®§2 US. 256, 273 (1979) (“[T]h
Fourteenth Amendment guarantees equal laws, not equal results.”)

Setting aside these misstatements of law, and liberally construing Pla
Complaint, Plaintiffstill fails to state a claim for denial efjualprotection. Plaintiff must
allege that he was “intentionally treated differently from others similarly situdtatliis
Complaintdoes not offer any “factual content” thabuld allow the Court to “draw th
reasonable inferencethat any difference in treatment was intentionabee Vill. of
Willowbrook 528 U.S. at 564see alsolgbal, 556 U.S. at 568 (“[U]nadorned, th
defendanunlawfully-harmedme accusation[s]” are insufficient to shemtitiement tg
relief). Plaintiff's Complaint alleges that Defendants “denied Plaintiéjyal potection]
intentional[lly which imposed a disparate impact by itself on Plaintiff[’s] life by leadir
his fals[e] placement into [administrative segregatioblit Plaintiff does not allege arn
facts to support thizonclusion. (Compl. § 40.) Theseconclusory allegatios are
insufficient. See George v. UribeNo. 1:CV-70 JLS (RBB), 2012 WL 993243, at |

A

(D

ntiff's

e

1g to
y

6

(S.D. Cal. Mar. 23, 2012)allegationsthat defendants “intentionally treated Plaintiff

differertly from others’wereinsufficientwithout supporting facts). Additionally, Plaint
fails to allege any facts from which the Court could conclude that Defendants’ aagics
irrationalor lacked a legitimate penological interester than Plaintiff's vague allusion
his undescribedhistory in prisori. (SeeCompl. § 42)seeBarbarin v. Dep’t of Corrs. &
Rehab, No. 3:19¢cv-1714JAH-RBB, 2019 WL 5454435, a4*(S.D. Cal. Oct. 24, 2014
(holding plaintiff “fail[ed] to allege any facts from which the Court could conclude

[Defendants’] policy . . . lacks a rational or penological interest”).

12
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D. Leave to Amend

For all these reasons, the Court dismigdamtiff's Complaint for failing to state
Fifth or Fourteenth Amendment claim upon which relief may be granted pursuan
U.S.C. 81915(e)(2)(B)(ii)) and 8§ 1915A(b)(1)SeelLopez 203 F.3d at 112@&7; Watison
668 F.3d at 1112Given Plaintiff's pro se status, however, the Court will grefdaintiff
leave to amed his pleading deficiencies, if he cabee Rosati v. Igbinos@d91 F.3d 1037
1039 (9th Cir. 2015) (“A district court should not dismiss a pro se complaint without
to amend [pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii)] unless ‘it is absolutelytbbgahe
deficiencies of the complaint could not be cured by amendment.” (qubkimigr v. Mesa
698 F.3d 1202, 1212 (9th Cir. 201R))

Ill.  Conclusion and Order

Good cause appearing, the Court:

1. GRANTS Plaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
(ECF No.2).

2. DIRECTS the Secretary of the CDCR, or his designiecollect from
Plaintiff's trust account the $350 filing fee owed in this case by garnishing mg
payments from his account in an amount equal to twenty percent (20%) of the pr¢
month’s income and forwarding those payments to the Clerk of the Court each ti
amount in the account exceeds $10 pursuant to 28 U.S.C. § 191Ab)(BDAYMENTS
SHALL BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER ASSIGNED TGO
THIS ACTION.

3. DIRECTS the Clerk of the Court to serve a copy of this OrdeRalph Diaz,
Secretary, California Department of Corrections and Rehabilitadd. Box 942883
Sacramento, California 9428®01.

4.  DISMISSES Plaintiff's Complaint for failing to state a claim upon wh
relief may be granted pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) and 8§ 1915A(b)(1)
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5.  GRANTS Plaintiff forty-five (45) days leave from the date of this Order |

which to file an Amended Complaint which cures all the deficiencies of pleading
Plaintiff’'s Amended Complaint must be complete by itself without reference to his of
pleading. Defendants not named @my claim not realleged in his Amended Compla
will be considered waived. S&eD. Cal. Civ. L.R15.1;Hal Roach Studios, Inc. v. Richa
Feiner & Co., Inc, 896 F.2d 1542, 1546 (9th Cir. 1989) (“[AlJn amended plea
supersedes the original.")aceyv. Maricopa Cnty,. 693 F.3d 896, 928 (9th Cir. 201
(noting that claims dismissed with leave to amend which are +adiegeed in an amende
pleading may be “considered waived if not repled.”).

If Plaintiff fails to file an Amended Complainh or beforeFebruary 13, 2020 the

Court will enter a final Order dismissing this civil action based both on Plaintiff's fe
to state a claim upon which relief can be granted pursuant to 28 U.S.C. 88 1915)@)(4
and 1915A(b)(1), and his failure to prosecume&ompliance with a court order requiri
amendmentSee Lira v. Herrera4d27 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff d¢
not take advantage of the opportunity to fix his complaint, a district court may conv
dismissal of the complaint into dismissal of the entire action.”).

IT IS SO ORDERED.

DATED: December 30, 2019

U 'L(-f"-?‘- 4 ! ;;.jg;{.g'fﬂ.;a_;(:
Homn. Cynthia Bashant
United States District Judge
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