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v. The Control Group Media Company, Inc. et al Do

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER BENTLEY:; Case N0.:19-CV-2437-DMS-RBB

NICHOLAS LONGO; HENDRY IDAR

1l; VINCENT HARDY; JESUS ORDER GRANTING MOTIONTO

SANCHEZ; and TARYN MITCHELL, on COMPEL ARBITRATION AND

behalf ofthemselves and of other DENYING ASMOOT MOTION FOR

similarly situated LIMITED EXPEDITED DISCOVERY
Plaintiffs,

V.

THE CONTROL GROUP MEDIA
COMPANY, INC.; INSTANT
CHECKMATE, LLC; TRUTHFINDERS,
LLC,

Defendand.

Instant Checkmate, LLC and Truthfinders, LL@®tion to compel arbitrationPlaintiffs
filed a response in opposition, and Defendéled a reply. Defendang alsofiled a motion
for limited expediteddiscovery and Plaintiffs filed a response in oppositioRor the
reasons discussed below, the CaueintsDefendantsmotion to compel arbitratioand

deniesas mooDefendantsmotion for limited expedited discovery.
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.
BACKGROUND

This case arises out of Plaintiffs’ putative class action against Defendatiisifc
failure to removePlaintiffs’ criminal record information frontheir websites Defendant
The Control Group is the holding company for its subsidiaries Defendants |
Checkmate and TruthFindergClass Action Complain{“CAC”), ECF No.1 at 1 1)
Instant Checkmate and TruthFindexrse “people search’companiesthat offer public
record informatioron theirwebsites;, for a fee, purchasers can search and aquasie
record informationincluding criminal record4o learn more about friends, acquaintan
job applicants, or others of interegbeed. 1 2526.)

Plaintiffs and putative class membehsred an online expungement assistar
service EasyExpunctionsto “expunge certain criminal records related to past offe
gualifying for expungement or sealing under Texas lald. at T 58). Included inthe
expungement package Plaintiffs purchasesn EasyExpunctionswas the additiona
service of providing legal notide all background check companies, including Defens)4
to removetheir expunged criminal records. Plaintiffs allege that Easy Expunction
Plaintiffs’ behalf, repeatedly mailed Defendants this legal notice. Despite theds,
however, Defendants did not remove Plaintiffs’ expunged criminal records from
websites.

Based on these alleged facts, Plaintiffs browgiit against Defendant®laintiffs
claim Defendants’ failure to remove expungedsealedrecords from their websitq
violates(1) the Fair Credit Reporting Act (“FCRA’15 U.S.C. 81681,et seq. and (2)
Texas Bumess & Commercial Code 88)9.00%.007. Plaintiffs seek injunctive relie
statutory damages, punitive damages, and attorneys’ fees and costs

Defendard move to enforce the arbitration agreement includetthair websites
‘Terms of Use Defendarg allege that through subscribing tbeir websites, Eas
Expunctions on behalf of Plaintiffsagreed to mandatory arbitrationThe agreemer
provides, in pertinent part:
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... YOU AND INSTANT CHECKMATE UNDERSTAND AND AGREE
THAT ALL CLAIMS, DISPUTES OR CONTROVERSIES BETWEEN
YOU AND INSTANT CHECKMATE, ITS PARENTS, AFFILIATES,
SUBSIDIARIES OR RELATED COMPANIES ... RELATING TO ...
YOUR USE OF OUR SERVICES, INCLUDING, WITHOUT
LIMITATION, TORT AND CONTRACT CLAIMS, CLAIMS BASED
UPON ANY FEDERAL, STATE OR LOCAL STATUTE, LAW, ORDER,
ORDINANCE OR REGULATION,... SHALL BE RESOLVED BY THE
FINAL AND BINDING ARBITRATION PROCEDURES SET BELOW...
(ECF No. 99, Decl. of Andrew Johnson, at | 18).

As such, Defendastontend that Plaintiffs’ claim is subject to the above mand:
arbitration agreement. Plaintiffs argue that they never agreed to the websites 0
Use’and are not required to arbitrate their claims. Plaintiffs allege that Egsyé&tions
gathered evidence of Defendants’ failure to remove expunged remords own ang
“independentlyy of Plaintiffs. CAC at §62). In doing so,Plaintiffs allegeEasy
Expunctiongnot Plaintiffs) “subscribed to Defendants’ website and reviewed its cli
published reports for a fee(ld.).

1.
LEGAL STANDARD

The parties agree that the contract at issue is subject to the Federal Arbitrat
(FAA). The FAA states that agreements to arbitrate are “valid, irrevocablg
enforceable.”9 U.SC. § 2. Section 3 provides that where an issue involved in a s
proceeding is referable to arbitration under an agreement in writing, the dstrictshall
on application of one of the parties stay the trial of the action until such arbitration h:
had in accordance with the terms of the agreement 9 U.S.C. § 3.The language i
mandatory, and district courts are required to order arbitration on issues as to W
arbitration agreement has been sign&dgore v. KeyBank, N.A718 F.3d 1052, 105
(9th Cir.2013) (citingDean Witter Reynolds, Inc. v. Byd#lr0 U.S. 213, 218 (1985)T.he
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role of the district court is “limited to determining (1) whether a valid agreement to ar
exists and, if it does, (2) whether the agreement encompasses the dispute aClssoe
Corp. v. Ortho Diagnostic Sys., In@07 F.3d 1126, 1130 (9th CR000).

Arbitration is a matter of contract, and a party “cannot be required to sub
arbitration any dispute which he has not agreed sollinit” Tracer Research Corp.
Nat'l Envtl. Servs. Cp42 F.3d 1292, 1294 (9th Cir994) (citation omitted)A court must
therefore determine whether there is an agreement to arbitrate before ordetiatjcan.
Wagner v. Stratton Oakmont, In83 F.3d 1046, 1048 (9th Cit996). State law applie
in determinng which contracts are binding and enforceable under the FAA, if tha
governs the validity, revocability, and enforceability of contracts generaliythur
Anderson LLP v. Carlisles56 U.S. 624, 636831 (2009). Where a written arbitratio
provision is made enforceable against a third party under state contract law, tlss
terms are fulfilled.ld. at 631

1.
DISCUSSION

In its motion to compel arbitration, Defendambntend Plainti should be boun
by the arbitration agreement even though they aresigatories. Defendasargue tha
nonsignatories may be bound by arbitration agreements under ordinary agency pri
Alternatively, Defendastargue thaequitableestoppel precludes Plaintiffs from avoidi
the arbitration agreement. Plaintiffs contend the agreement does notatmyn unde
any legal theory.

In determining whether parties have agreed to arbitrate a dispute, courts
“general statdaw principles of contract interpretation, while giving due regard tc
federal policy of arbitration by resolving ambiguities as to the scope of admtmatfavor
arbitration.” Mundi v. Union Sec. Life Ins. G55 F.3d 1042, 1044 (9th Cir. 20d
(quotingWagner v. Stratton Oakmont, In83 F.3d 1046, 1049 (9th Cir. 1996)). In sO
circumstances, a nesignatory to an arbitration agreement may be bound by
agreement.Comer v. Micor, InG.436 F.3d 1098, 1101 (9th Cir. 2006federal court
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have identified five theories pursuant to which an arbitration clause can be enforce
against a nosignatory: (1) incorporation by reference, (2) assumption, (3) agency, (4
piercing alter ego, and (5) estoppéd. However, “[t]he strong public policy in favor f

arbitration does not extend to those who are not parties to an arbitratiomeigt.é

Comedy Club, Inc. v. Improv W. Assop&b3 F.3d 1277, 1287 (9th Cir. 2009) (quotj

Buckner v. Tamarinl19 Cal Rptr.2d 489 Cal. Ct. App.2002)).
A. Plaintiffs Are Bound to the Arbitration Agreement by Equitable Estoppél

d by

1) vei

D

ing

“California law recognizes that equitable estoppel can apply to permit a sigtator

an arbitration agreement to compel a+sggnatory to arbitrate claims which are depeng
upon, or irextricably intertwined with, the obligations imposed by an agreemesdsi
Diego Gas & Elec. Co. v. Mitsubishi Heavy Indus., th. 13cv1726, 2014 WL 124584
at *3 (S.D. Cal. Mar. 14, 2014) (citiliiM Tuscany, LLC v. Superior Caut23 Cal. Rptr
3d 429, 443 (Cal. Ct. App. 2011)Equitableestoppel is particularly appropriate wher|
nonsignatory has “receiyd] a direct benefifrom a contract containing an arbitrati
clause.” Omni Home Fa., Inc. v. Hartford Life & Annuity Ins. CoNo. 06¢cv021, 2006
WL 8455626, at * (S.D. Cal. Nov. 7, 2008n{(l Paper Co. v. Schwabedissen Maschil
& Anlagen GMBH 206 F.3d 411, 418 (4th Cir. 2000)). The doctrine recognizes tha
is unfair for a party to rely on a contract wheworks toits advantag[] and repudiate

when it works to its disadvantage.Tradeline Enters. Pvt. Ltd. v. Jess Smith & S

Cotton., LLC2016 WL 7444857, at *9 (C.D. Cal. July 29, 2016) (cithrg. Bankers Ins.

Grp., Inc. v. Long453 F.3d 623 (4th Cir. 2006)).

In Montoya v. Comcast Corpl5cv02573, 2016 WL 53406514, at *1 (E.D. ¢

Sept. 23, 2016), the court considered a sinmskureas here There, the plaintiffs were ne
signatories to an arbitration agreement between the defendant and the users afitte
services. The plaintiffs refused to comply with the terms of the arbitragjerement
despitethe fact that theywere in regular use of [the d]efendant’'s serviceMbntoya
2016 WL 53406514, at *4The court ultimately granted the defendant’s moto compe

arbitration, finding equitable estoppel precluded the plaintiffs from selectieliyng on
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the obligations of the contractd. at *6. The court noted that “[b]y bringing forth the
claims, and predicating them on the direct receipt of services from [the d]efenda
p]laintiffs presume[d] the existence of the underlying contract[,]” which includec
agreement to arbitratdd.
Equity similarly requires Plaintiffs be estopped from refusing to comply with
‘Terms of Use’ provisias including the arbitration agreement. In their Comple
Plaintiffs allege that Defendasitwebsites require all users “to waive any right to pursu
trial by jury or class action” before they can “pay for and create an accou@pC,ECF
No. 1 at 165). Following these requirements, Easy Expunctions subscribed to Defej
websites, agreed to the ‘Terms of Use’, paid Defersidae, accessed anteviewed
Plaintiffs’ criminal recordsthrough Defendants’ websiteand reportedhe results tg
Plaintiffs. (See id.at {1 5862.) Just like the plaintiffs’ claims iMontoyag Plaintiffs’
claims “presume the existence of the underlying contrédaihtoyg 2016 WL 53406514
at *6. Plaintiffs, therefore, cannot avoid the restrictive obligationkhetontract.
Furthermore, wthout Easy Expunctiasiacceptance of the “Terms of Use’, Plaint
have no evidence to support their claim of Defendants’ wrongdéitagntiffs allege they
paid Easy Expunctionstd personally notify the universe of background check comp3
including Defendants, that they must remove the expunged, expuncted or sealed
from their database.” (CAC, ECF No. 1 at .5R)aintiffs further allege that “Defendan]
both deprived them of the benefit of what they paid taiokind what they paid to ma
sure Defendants were aware of their duty under lavd’). ( Thus, n relying on Easy
Expunctions’ website subscriptionBlaintiffs seek to benefit from the ‘Terms of Ug
without being bound by the contractsovisions Equity precludes such selecti
enforcement of a contracGee City of Riverside v. Mitsubishi Heavy Indust., L AW14
WL 1028835, at *4 (S.D. Cal. Mar. 14, 2014) (noting that equity does not allow ong
to “benefit selectively from the contract .. without being bound by the [c]ontrac

restrictions”)
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Plaintiffs argument that Easy Expunctions conducted its audit of Defenc
websites on “its own volition” misses the poiECF No. lat 1 45).Whetheror notEasy
Expunctions representedlaintiffs in subscribing to Defendasit websites Plaintiffs’
Complaint arises out of, relates to, and explbikbenefits osaid subscriptionsPlaintiffs
must thereforeabide by the arbitration agreemantluded in the ‘Terms of Usdh
resolvingtheir disputes. See Sherwood Mktg. Grp., LLC v. Intertek Testing Servs.,
Inc., No. 17cv007822018 WL 672515, at *5 (S.D. Cal. Jan. 31, 201@rting the
defendants’ motion to compel arbitration after finding the plaintiff was “knowi
attemptingto exploit the terms of the [contract] and simultaneously avoidrthigration
clause”). Defendants’ motion to compel arbitration is accordingly granted.

B. The Court Need Not Addressthe Agency Theory

Defendants also argue that Plaintiffs are requiredotoply with the arbitratiof
agreement because Easy Expunctions agreed to the ‘Terms of Use’ as Plaintiffsira
their response to Defendants’ motion, Plaintiffs provided two declarations to suppg
argument that they were not clients of Easpihctions at the time Easy Expunctic
subscribed to Defendants’ websites and agreed to arbitrate all disputes. (ECFN(
14-2). Defendants provided their own evidence to support the contrary in their reply
specifically Easy Expunctions’ statement to the Better Business Bureau. (ECF2(
Ex. A, at 2). Defendants also filed a motion for limited expedited discovery on the
of whether Easy Expunctions acted as Plaintiffs’ agent in subscribing to Defer
websites. (ECF No. 16). Plaintiffs’ filed a response in opposition to the motion

Given the Court’'s conclusion that equitable estoppel precludes Plaintiffs
avoiding arbitration, the Court does not find it necessary to resolve the fact iat
question of agency. Defendants’ motion for limited expedited discovery is therefcrd
as moot.
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V.
CONCLUSION AND ORDER

For these reasons, Defendant’'s motion to compel arbitration and stay th
pending arbitration is grantedDefendant’s motion for limited expedited discovery
denied as moofThe Court stays the litigation to permit an arbitrator to decide the que
of arbitrability, and then, if permissible to arbitrate the substantive claiithin 14 dayg
of the completion of the arbitration proceedings, the parties shall jointly submit a
advising the Court of #h outcome of the arbitration, and request to dismiss the c§
vacate the stay.

IT ISSO ORDERED.

Dated: July 6, 2020
g/m. ™. %

Hon. Dana M. Sabraw
United States District Judge
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