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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KEITH THOMAS, Case No.:3:20-cv-00245GPGBGS
CDCR #T-67081,
Plaintiff,| ©ORDER:

VS. (1) GRANTING LEAVETO
CHU, Physician; BASTO, Dietician; PROCEED IN FORMA PAUPERIS

POLLAN, Warden; GLYNN, Chief [ECF No. 2]

Medical Officey (2) DISMISSING COMPLAINT FOR

Defendart.|, FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C. § 1915(e)(2)
AND § 1915A(b)

AND

3) DENYING MOTION FOR
PRELIMINARY INJUNCTION AND
TEMPORARY RESTRAINING
ORDER [ECF No. 4]

Plaintiff Keith Thomascurrently incarcerated at Richard J. Donovan Correctio
Facility (“RJD”) in San Diego, California, and proceeding pransefiled acivil rights
complaintpursuant to 42 U.S.C. § 1983eeCompl., ECF No. 1 at Plaintiff did not
pay the filing fee required by 28 U.S.C. § 1914(a) at the time of filing; instead, he
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submitted a certified Prison Certificate and CDCR Inmate Statement Report, which
Court construes as a Motion to Proceed In Forma Pauperis (“IFP”) pursuant to 28
8 1915(a) (ECF No. 2Plaintiff has alsdiled a “Motion Order to Show Cause for a
Preliminary Injunction & Temporary Restraining Or¢€&rRQ”),” attached to which arg
more than a hundred pages of exhibits avaldeclaratiors offeredin support both of his
TRO and his Complain6eeECFNo. 4 at 9-18, 8797.

Plaintiff's Complaint itself is sparse. Héleges hefaces‘threats of violence” from

his cellmatedue to his medical vulnerabilities, claims RJD dietiddastodenied him a

“GP”2 based on an “agreement [to] withdraw][] [his] 602 appe&abinpl.,ECF No. lat
3. Plaintiff does not identify specific constitutional bagor any of these claims; but wi
respect to all thrednerefers tathe factual allegations containedthe declarations
attached to his TRGand his TROnvokesboth theEighth and Fourteenth Amendms#t
Id.; see alsd&ECF No. 4at2, 9-18,87-97. Plantiff seeks an “immediate emergency
injunction” requiring his “single cell” and “GP status,” the “renewal of diet[ary
supplements],” and $200,000 in general and punitive dam&geSompl. at 7.

111/

1 The Court’s presumes Plaintiff’'s Complaint currently misspells Wardenr&sliaame as Pollan
2“GP” is an abbreviation for General Populati@eeCal. Code Regs., tit. 15 § 3269r(fhates shal
accept Inmate Housing Assignments (IHAs) as directed by staff.thie expectation that all inmat
double cell, whether being housed in a Reception Center, General Populatioar{@®ministrative
Segregation Unit (ASU), a Security Housing Unit (SHU), or specialty housihgfustaff determines a
inmate is suitale for double celling, based on the criteria as set forth in this section, thee ishadl
accept the housing assignment or be subject to disciplinary action for réfusing

3 Because Plaintiff explicitly requests that the Court “refer to the attabdedration[s]” in the body g
his Complaint,seeCompl. at 3, the Counvill consider the facts allegetthereinas incorporated b
reference whedeterminng whether he has statedygplausible clains upon which 8§ 1983 relief may |
granted.See Tellabslnc. v. Makor Issues & Rights, Lidb51 U.S. 308, 322 (2007) (“[Clourts my
consider the complaint in its entirety, as well as other sources courts oydaxamhine when ruling o
Rule 12(b)(6) motions to dismiss, in particular, documents incorparatethe complaint by referenc
and matters of which a court may take judicial notice.”).
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l. Motion to Proceed | FP

All parties instituting any civil action, suit or proceeding in a district court of th
United States, except an application for writ of habeas corpus, must pay a filing fee
$400% See28 U.S.C. § 1914(a). The action may proceed despite a plaintiff's failure
prepay the entire fee only if he is granted leave to proceed IFP pursuant to 28 U.S.
§1915(a).See Andrews v. Cervantd®3 F.3d 1047, 1051 (9th Cir. 200Rpdriguez v.
Cook 169 F.3d 1176, 1177 (9th Cir. 1999). However, a prisoner granted leave tedp
IFP remains obligated to pay the entire fee in “increments” or “installmesmsce v.
Samuels_ U.S. 136 S. Ct. 627, 629 (20M)lliams v. Paramp775 F.3d 1182,
1185 (9th Cir. 2015), and regardless of whether his action is ultimately cesh&es28
U.S.C. 81915(b)(1) & (2);Taylor v. Delatoore281 F.3d 844, 847 (9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to subm
“certified copy of the trust fund account statemenir§stitutional equivalent)dr ... the
6-month period immediately preceding the filing of the complaint.” 28 U.S.C.
§1915(a)(2)Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2005). From the certifie
trust account statement, the Court assesses an initial payment of 20% obeydoye
monthly deposits in the account for the past six months, or (b) the average monthly
balance in the account for the past six months, whichever is greater, unless the pri
has no assetSee28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(4). Thé&tutson having
custody of the prisoner then collects subsequent payments, assessed at 20% of th
preceding month’s income, in any month in which his account exceeds $10, and fg
those payments to the Court until the entire filing fee is [@@d28 U.S.C. § 1915(b)(2)
Bruce 136 S. Ct. at 629.
111

4 In addition to the $350 statutory fee, civil litigants must pay an additional admiivistiee of $50See

June 1, 2016). The additional $50 administrative fee does not apply to persons granted leavedt
IFP.1d.
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Plaintiff has submitted a copy of his CDCR Inm&tatement Report as well as &

ashis request tproceed IFPSeeECFNo. 2; ECF No. 428 U.S.C. § 1915(a)(28.D.
Cal. CivLR3.2; Andrews 398 F.3d at 1119. Thcertificate andtatementst®ow Plaintiff
has carriecho average monthly balandeas hadho monthly deposits credited tos
account over the-thonth period immediately preceding the filing of his Compant
hadno availabldunds to his crediat the timeof filing. SeeECFNo.2 at 1.
Thereforethe CourtGRANT S Plaintiff leave to poceed IFP (ECF No.)and
assesseso initial partial filing fee® See28 U.S.C. § 1915(b)(1fb)(4) (providing that
“[iJn no event shall a prisoner be prohibited from bringing a civil action or appealing
civil action or criminal judgment for the reason that the prisoner has no asdets a
means by which to pay the initial partial filing fee Bruce 136 S. Ct. at 630;aylor,
281 F.3d at 850 (finding that 28 U.S.C. § 1915(b)(4) acts as a “saflty’ preventing

> The Court takes judicial notice that Plaintiff has been previously denied leave ¢e@i&® inthis
district pursuant to 28 U.S.C. 8§ 1915(gg¢cause he hdded fifteen previouscivil actions or appeal
dismissedas frivolous, malicious, or because they failed to state a claim upon which relilef be
grantedSee, e.g., Thomas v. Doe, et@lvil Case N03:19¢v-00729LAB-BGS(S.D. Cal. June 5, 201,
Order Denying Motion to Proceed IFP and Dismissing Action without prejudice ptitsua8 U.S.C
§1915(g) (ECF No5 at5-7) (documentind?laintiff's “strikes”); Bias v. Moynihan508 F.3d 1212, 122
(9th Cir. 2007) (court “‘may take notice of proceedings in other courts, both within and withted el
judicial system, if those proceedings have a direct relation to matters dt)gsiiation omitted).“There
is, however, an exception to the PLRA’s thetekes rule, allowing for filing without prepaying the $3
fee wha ‘the prisoner is under imminent danger of serious physical injulndrews v. Cervanted93
F.3d 10471049-50 (9th Cir. 2007)quoting 8 1915(g))in his sworn declarations, Plaintiff attests thaf
is and continues to be exposed to “ongoing thraadisattack by [his] cellmate” due to the possibility
an “uncontrolled[ed] mishap[]” and his need to wear a diaper due to his incontiSeetompl at 3;
ECF No. 4 at 10, 12. Specifically, Plaintiff claims his cellmate “ha[s] attatkjed verbally,” is
“harassing” him about his use of a diaper, and has “confronted [him] in [a] fightinge sthoat thes
issues."SeeECF No. 4 at 10, 12, 996. The Court finds these allegat®sufficient, when considered
a “threshold procedural questipto plausibly sugged®laintiff faced “ongoing danger” of physical inju
at the time of filing.See28 U.S.C. § 1915(g)Andrews 493 F.3dat 1057 (distinguishing plausibl
allegations of “imminent danger” exception under § 1915(g) at the “threshold stadjstiast from the
court’s duty to “evaluate the merits of the suitsge also Williams. Paramo 775 F.3dl182, 1189-119(
(9th Cir. 2015)discussing court’s duty to liberally construe a prisoner’s “facial ailegs and determing
if complaint “makes a plausible allegation” of imminentongoingdanger at the time of filing).

4
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dismissal of a prisoner’s IFP case based solely on a “failure to pay ... due to the lag
funds available to him when payment is orderedHgwever.the Court directthe
Secretary of the CDCR, or his destgn togarnish theb350 total fee owed in this case
from Plaintiff's trust accourdndto forwardthe full filing feeowed for this cast the
Clerk of the Court in installments pursuant to 28 U.S.C985(b)(2).
1. Initial Screening per 28 U.S.C. 88 1915(e)(2)(B) and 1915A(b)

BecausdPlaintiff is a prisoner and is proceeding IFP, his Complaint regaires
preliminary review and initial screenimgirsuant to 28 U.S.C. § 1915(e)(2) and
§ 1915A(b)° Under these statutes, the Court must sua sponte dismiss a prisoner’s
complaint, or any portiothereof,if it is frivolous, malicious, fails to state a claim, or
seeks damages from defendants who are imn&seeLopez v. Smjth03 F.3d 1122,
112627 (9th Cir. 2000) (en banc) (discussing 28 U.S.C. 8§ 1915(elRBdxdles v.
Robinson621 F.3d 1002, 100@th Cir. 2010) (discussing 28 U.S.C. 8 1915A(bhe

purpose of [screening] is ‘to ensure that the targets of frivolous or malicious suits n

not bear the expense of respondinldrdstrom v. Ryarn/62 F.3d 903, 920 n.1 (9th Cir.

2014) (quotingVheder v. Wexford Health Sources, In689 F.3d 680, 681 (7th Cir.
2012)).

“The standard for determining whether a plaintiff has failed to state a claim u
which relief can be granted under § 1915(e)(2)(B)(ii) is the same as the Federdl Ry
Civil Procedure 12(b)(6) standard for failure to state a claivdtison v. Carter668
F.3d 1108, 1112 (9th Cir. 2012ge also Wilhelm v. Rotma80 F.3d 1113, 1121 (9th
Cir. 2012) (noting that screening pursuant ttO§5A “incorporates the familiar standa
applied in the context of failure to state a claim under Federal Rule of Civil Procedy

12(b)(6)"). Rules 8(a) and 12(b)(6) require a complaint to “contain sufficient factual

® The “limited office of § 1915(g)” in determining “whether the filing feeshbe paid upfront or late
... [is] separate” from the court’s duty to “screen[] out meritless suitg’gaursuant to § 1915(e)(2)(E
and § 1915A(b)Williams, 775 F.3d at 1189 (citirgndrews493 F.3d at 1056-57).
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matter, accepted as true, to state a claim to relief that is plausible on.itA&oeroft v.
Igbal, 556 U.S. 662, 678 (2009) (internal quotation marks omiti&jjelm 680 F.3d at
1121. And while the court “ha[s] an obligation where the petitioner is pro se, particl
in civil rights cases, to construe the pleadings liberally and to afford the petitioner t
benefit of any doubt,Hebbe v. Pliley 627 F.3d 338, 342 & n.7 (9th Cir. 2010) (citing

elements of claims that were not initially pfedvey v. Bd. of Regents of the Univ. of
Alaska 673 F.2d 266, 268 (9th Cir. 1982).
“Courts must consider the complaint in its entirety,” including “documents

incorporated into the complaint by reference” to be part of the pleading when

Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308, 322 (200chneider v. Cal.
Dep’t of Corrs, 151 F.3d 1194, 1197 n.1 (9th Cir. 199)e alsd~ed. R. Civ. P. 10(c)
(“A copy of a written instrument that is an exhibit to a pleading is a part of the plea
for all purposes.”).

B. Plaintiff's Allegations

As noted above, Plaintiff's Complaint broadly outlivdsat appear to biaree
separate claim®r relief, referghe Court to his declarations and exhibits in supaord,
names the following Defendanf3r. Chu, Chief Medical Officer GlyniWarden Pollan,
and a dietician named Bast&eeCompl., ECF No. 1 at-3.

In Claim 1, Plaintiff alleges he wears a diaper as the result of incontinence, a
that this and renders him vulnerable to “threats of violence” at the hands of inmate
Thedford, his cellmate, who may be exposed to an “uncontoll[ed] misliajpt’3.

Sometime in 2019, Plaintiff contends he was treated b¥idg at Alvarado Hospital

"The Court is not, however, requird‘to wade through exhibits to determine whether cognizable cl
have been stated,” when it screens a complaint pursuant to 28 U.S.C. § 1915(e) and §Vb@tiséw
v. Cty. of MercedNo. 1:13ev-01505-AWI, 2015 WL 164427, at *4 (E.D. Cal. Jan 13, 9015

6
3:20-cv-00245GPGBGS

Bretz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may not “supply essenti

determining whetér the plaintiff has stated a claim upon which relief may be grdnted.

ilarly

ne

al

ding

nd

aims




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Case 3:20-cv-00245-GPC-BGS Document 5 Filed 09/09/20 PagelD.209 Page 7 of 22

and to have undergone a colonoscopy at “La Jolla San Diego Medical Ho§eetCF
No. 4 at 8788. While he had a “dispute” with inmate Robinson who was his cellmat
the time, Robinson was “moved to CCCMS Building Il, &baintiff was thereafter left
“alo[ne] for two months,” during which he attended folloy “telemed” appointments
with “different physicians” anavassupplied diapers and sanitary supplidsat 88.
Plaintiff alleges he is assigned to RIDs/@rd inthe “EOP Building,” and that
Dr. Chu“was assigned to [the] EOP medical clitf@fter his colonoscopypRlaintiff
“was still wearing [a] diaper,butwasgiven anew cellmate named Thedfoid.
Because Plaintiff “experience[d] the same complaint[s] witifhedford as he had
before with Robinson, Plaintiff “vifed] Dr. Chu about [his] incontimgce],” and “asked
to be place[d] on single cell status fd. Plaintiff claimsDr. Chu refused “becag he caf
only give single cell status when a person ha[s] an infectious disease ... that is
contagious.’ld. at 89.Plaintiff also contends Warden Poll&nled to “provide [him]
emergency singteell status,’and is responsibl®r his plightbecausd&ollan “never

respon[ded]”’ to a Government Claim giving “notice of the circumstarf8seCompl., at

8 The Enhanced Outpatient Program (EOP) is for inmates who show “acute onsghificasit
decompensation of a serious mental disorder” and/or are unable to function in the prisoh
population.Coleman v. Brown28 F. Supp. 3d 1068, 1075 (E.D. Cal. Apr. 10, 2014) (internal quota
and citation omitted).

® Plaintiff does not allege when he first requested a siogllerecommendation from Dr. Chu, but
Government Claim Form he alleges to have addressed to Warden Pollan reports tidoda@hu’s
denial as January 2, 2028eeECF No. 4 at 910, 21. A undated CDCR 602 HC Health Care Grieva,
Form, Tracking # RJD HC 20000184, also challenging Chu’s denial and requesting “persiagke
cell status” based on Plaintiff's incontinencealso attached as one of his many exhil8eeECF No. 4
at 175-178. Plaintiff also includes a February 6, 2020 Institutional Level Rejection Noti€JDfHC
20000184lId. at 179 This appealvasrejected because it raised issues “outside [] health care jurisdid
Id. The Rejection Notice also advised Plaintiff to address his requests for a saligl'through theg
appropriate custody channels,” and informed him that “[p]er the Health Cawratiept Operation
Manual, Section 3.6.2, Comprehensive Accommodation, except for control of infectiouse disdar

(single cells, cell housing, dormitory h&ng) is not considered a medically necessary accommog
and will not be ordered by health care staif.”

7
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2; ECF No. 4 at 910, 212210

In Claim 2, Plaintiff claims Dietician Basto “denied the ... renewal of [his] diet
Boost,” a nutritional supplement, “which the physician order[ed]” based on his weig
loss.SeeCompl. at2, 3; see alsd&=CF No. 4 at 90. In support, Plaintiff attacliesr
separate CDCR 7362 Health Care Service Request Forms, all of which request a |
of his diet and prescription for Boost, set to expire on January 29, 2080CF No. 4 at
124-130. In his TRO, Plaintiff contends Dr. Chu had previously “order[ed] Boost
(resource) because [pfis] weight loss,” and “based upon [his] incontinence bow[e]!
problem,” but “the responsible nurse did not schedule [him] to visit the physfoiaa”
renewal. SeeECF No. 4 at 90.

In Claim 3, Plaintiff claims only that Warden Pollan “failed to immediately ma
[him] G.P.” based on an “agreement” to withdraw [a] 602 app&aléCompl. at 3; ECF
No. 4at 11.In support, Plaintiff refers t&xhibit D attached to his TRGeeECF No. 4
at 11, 4359. This exhibit is comprised of two separate CDCR 602 Inmate/Parolee
Appeals, Log No. RJEC-19-5685 dated September 7, 2019, and Log No. &IJD9-
7725 dated @2cember 5, 2019d. at 46, 56.

In Log No. RIDC-19-5685 Plaintiff asledto “rescind” his SNY statys and to

10 The Court notes Plaintiff's Government Claim is not addressadrtdoes it mention Warden Pollg
SeeECF No. 4 at 2422. Instead, Plaintiff's California Government Claim appears to haverbaied
to the California Office of Risk and Insurance Management in West Sectar8eeECF No. 4 at 22
see also Jenkins v. Migkdo. 1:14€V-3522 (NJV), 2014 WL 6241217, at *3 (N.D. Cal. Nov. 14, 20
(“Under California Government Code section 945nf Suit for money or damages may be brou
against a public entity on a cause of action for which a claim is required tedsatad ... until a writtg
claim therefor has been presented to the public entity and has been acted hpf@dwernment Claims
board, or has been deemed to have been rejected by the hoard.”

population and those designated for a sensitive needs yard. However, in late 2017, the CI
California Correctional Health Care Services (“CCHC%ijtiated a “Statewide NorDesignated
Enhanced Outpatient Program and Inpatient Treatment Initiatindicating they would‘no longer
reagnize the classification designations of Sensitive Needs Yard (“SNYGgneral Population (“GP’
for housing EOP and inpatient inmateSgePoslof v. MartelNo. 3:18CV-761-MMA -AGS, 2019 WL
2008855, at *1 (S.D. Cal. May 7, 2019¢e also Montalvo WDiaz, No. 3:19CV-00363CAB-JLB, 2020

8
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be redesignated for 8 status within [the] EOP Programid. at 46.This appeal appears

to have proceeded to a second level of review, andwtiadrawn by Plaintiff on
November 8, 2019, based on a “meet[ing] with [Plaintiff's] assign[ed] AGl&t 47. On
December 5, 2019, however, Plaintiff filedg No. RIDC-19-7725requesting a secon(
interview about the withdrawal diis 602“for thepurpose of making out a 18 stating
[he] rescind[ed[ [his] SNY’status, andavas “presently a GP inmate with GP statug.”
at 56.This appeal was partially granted via a Second Level Appeal Response date
December 20, 201%d. at 54-55. Plaintiff was e4interviewed and issued a CDC 138
Classification Chrono documenting his request to redum SNY status, acknowledgin
that he “fully underst[ood] the ramifications of having been housed in” 24y the fact
that he “could possibly run into some problems on a GP yard after having been ho
an SNY.”Id. at 51.Plaintiff wasalsoadvised that his request would be reviewed at h
“next Unit Classification Committee (UCC),” argk could further submit his appeal fo
Third Level of Reviewld. at 55. Plaintiff’'s Second Level Appeal Response is signed
Acting Warden M. Pollardd. Plaintiff now claims, however, that “this is not what [he
agree[d] to [Jor request[ed]” when he withdrew his original appeal, and as a result |
faces an ongoing risk of attack by a “GP inmate, against EOP/SNY inmates in Buil
14.” SeeECF No. 4 at 9495.

C. 42U.S5.C.81983

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two essentia

elements: (1) that a right secured by the Constitution or laws of the United States \
violated, and (2) that the alleged violation was committed by a person acting undef
color of state lawWest v. Atkins487 U.S. 42, 48 (1988)\affe v. Frye789 F.3d 1030,

WL 3469365, at *7 (S.D. Cal. June 25, 2020) (discussing CDCR’ddasignated housing policy af
dismissing former GP prisoner’s allegations that decisiofimergé prison yards ha[d] always resulte
in violence when.. attempted in the past” as insufficient to state a plausible Eighth Amendment
for relief).

3:20-cv-00245GPGBGS
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103536 (9th Cir. 2015).

D. Fourteenth Amendment Due Process Claims

As noted above, Plaintiff does not identify the constitutional bases for any of
claims in hs Complaint, buhedoes invoke both the Fourteenth and Eighth Amendm
in his Motion for TROSeeECF No. 4 at 2To the extenhe impliesWarden Pollan and
Chief Medical Officer Glynn violated his due process rights with respect to any of t
CDCR 602grievances or appeals he filedwithdrewchallenging Dr. Chu'’s refusal to
medically authorize his singleell status or Dietician Basto’s failure to renew his
prescription for Boost howevdp]aintiff fails to allege anyiabledue processiolation.
Seelgbal, 556 U.S. at 678.

For example, Plaintiff claims only broadly that Pollan refused to “make [him]
Immediately,” and failed to “provide an emergency single cell” for him based on a
“agreement” related to the withdrawal of his CDCR 602 ap@dCompl. at 2, 3. He
likewise seeks to hold Glynn liable for failing to grant him single cell status or to
“provide renewal of [his] diet,id. at 2, but does nattherwiseexplain Glynn’s
involvement at all-except to say that he had the “authority to modif[y]” Dr. Chu and
dietician Basto’s decisions and did not “correct [Jor remedy” those party’s achiees.
ECF No. 4 at 12.

The Fourteenth Amendment’s Due Process Clause protects persons against
deprivations of life, liberty, or property; and those who seek to invoke its procedura
protection must establish that one of these interests is at Stéilkarison v. Austin545
U.S. 209, 221 (2005But it does not “protect every change in the conditions of
confinement having a substantial impact on the prisosamntin v. Connei515 U.S.
472,478(1995) Instead, pocess is due only before changes that inflict an “atypical i
significant hardship on thieamate in relation to the ordinary incidents of prison lite.”
at 484.

Plaintiff does notllege to have been deprived of any protected liberpyaperty
interest with respect to either his housing assignment or his medic8eket.g.,

10
3:20-cv-00245GPGBGS

his

ents

GP

and




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Tase 3:20-cv-00245-GPC-BGS Document 5 Filed 09/09/20 PagelD.213 Page 11 of 22

Meachum v. Fanp427 U.S. 215, 2245 (1976) (no liberty interest in placement in
particular facility);Allen v. Purkett5 F.3d 1151, 1153 (8th Cit993) (no Due Process

right to be housed in a certain barrack or housing unit or with certain innrated3y.

6, 2020)(same) Powers v. Washington Depf Corr., No. C115806 RBL/KLS, 2013
WL 1755790, at *20 (W.D. Wash. Mar. 29, 2018nding no due process liberty intere
in changedo inmate’sdiet), report and recommendation adopiétb. C115806
RBL/KLS, 2013 WL 1755787 (W.D. Wash. Apr. 24, 2018nd “ [rJuling against a
prisoner on an administrative complaimnhich appears to be the sole basis upon wh
Plaintiff seeks to hold Pollan and Glynn liable, “does not cause or contribute to the
violation.” Ellington v. Clark No. 09cv540WW-DLB PC,2010 WL 3001427, at *2
(E.D. Cal. Jul. 29, 2010) (quotir@george v. Smittb07 F.3d 605, 609 (7th Cir. 2007)).
Thus to the extent Platiif faults Pollardor Glynn for having failed to grant him
either singlecell status or the renewal of his Boost nutritional supplemeaats02
iInmate appeal and health care grievances, his allegations withoutdmoot,state
viable constitutional cien. See Ramirez v. Galaza34 F.3d 850, 860 (9th Cir. 2003)

process not viated simply because defendant fails properly to process grievances
submitted for considerationgge also Todd v. California Dapf Corr. and
Rehabilitation 615 Fed. Appx. 415, 415 (9th Cir. 2015) (district court properly dismi
claim based on improper “processing and handling of [...] prison grievances,” sincs
prisoners have no “constitutional entitlement to a specific prison grievance progedt
(citing Ramirez 334 F.3d at 860) (quotation marks omitteghallowhorn v. Molina572
Fed. Apx. 545, 547 (9th Cir. 2014) (district court properly dismissed section 1983
claims against defendants who “were only involved in the appeals process”) (citing
Ramirez 334 F.3d at 860Paniels v. Aguilera2018 WL 558658, at *1 (E.D. Cal. Jan.
24, 2018)report and recommendation adopted sub nom. Daniels v. Agui#éd8 WL

11
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Hicks,No. 118-CV-01324NONE-BAM (PC), 2020 WL 4547119, at *8 (E.D. Cal. Aug.
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(prisoners do not have a “separate constitutional entitlement to a specific prisamcgjev
procedure.”) (citation omittedMann v. Adams855 F.2d 639, 640 (9th Cir. 1988) (due
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1763311 (E.D. Cal. Apr. 12, 2018) (“Because there is no right to any particular gae
process, it is impossible for due process to have been violated by ignoring or failing

properly process prison grievances.”).

vanc

) to

Accordingly,the Court find Plaintiff's Fourteenth Amendment due process clajms

must be dismissed pursuant to 28 U.S.C. 88 1915(e)(2)(B)(ii) and 1915A@x€1)
Igbal, 556 U.S. at 6739 (citations omitted)yaldivia v. TampkinsCase No. EDCV 16
1975 JAMV(JC),2016 WL 7378887, at *6 (C.D. Cal. Dec. 19, 2016)q sponte
dismissing claims predicated upon the alleged improper processing of inmate
grievances)Morgan v. BordersCase No. EDCV 1-b7 JFW(JC)2018 WL 2213455, at
*6 (C.D. Cal. May 14, 2018) (dismissing allegations that inmate appeals officials
“allowed transgender discrimination to continue ... unabated” when they denied
plaintiff's grievance alleging discrimination as insufficient to statehble 8 1983
claim); Lopez 203 F.3d at 112@7; Rhodes621 F.3d at 1004.

E. Eighth Amendment Claims

To the extent Plaintiff seeks to hdéfendants Pollan, ChGlynn, or Basto liable
for violating his Eighth Amendment rights with respect to either his cell assignment
his dietary needs, the Court also finds his Complaint fails to allege a plausible clairn
which 8§ 1983 relief can be grant&kelgbal, 556 U.S. at 678;0pez 203 F.3d at 1126
27;Rhodes621 F.3d at 1004.

The Eighth Amendmeig prohibition against cruel and unusual punishment
imposes a duty on prison officials to “provide humane conditions of confinement.”
Farmer v. Brennan511 U.S. 825, 832 (1994). These include “food, clothing, shelten
sanitation, medical care, and persaaiety.” Toussaint v. McCarthy801 F.2d 1080,
1107 (9th Cir. 1986)brogated in part on other grounds by Sandih5 U.S. 472see
also Johnson v. Lewi217 F.3d 726, 731 (9th Cir. 2000)he Constitution does not
mandate comfortable prisons, but neither does it permit inhumane Baesnér, 511
U.S. at 832.

A prisoner does ndtave an Eighth Amendment right to be housed in a single

12
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See Rhodes v. Chapmd®2 U.S. 337, 3448 (1981) (doubleelling does not violate
Eighth Amendmentinless itamountdo unnecessary and wanton paMr is there a
Fourteenth Amendmenight to claim aparticular security classification or housing
classification See Meachum v. Fand27 U.S. 215, 2285 (1976) (no liberty interest
protected by the Duerocess Clause is implicated in a prisoreclassification and
transfer decisionsjee also Myron v. Terhupé76 F.3d 716, 718 (9th Cir. 2007).
Neither the Eighth nor the Fourteenth Amendment endows prisoners with a right tg
housed in a particulampt of the prison or with a particular inmagee Meachun27
U.S. at 22425 (no liberty interest in placement in particular faciligen v. Purkett5
F.3d 1151, 1153 (8th Cit993) (no Due Process right to be housed in a certain barr
or housingunit or with certain inmatespjorlin v. Hubbard No. CIV $S09-1793, 2010
WL 457685, *1 (E.D. Cal. Feb. 4, 2010) (same).

Instead to properly plead “cruel and unusual” punishmétgintiff must allege
facts which demonstrate that he was confined uooleditions posing a risk of
“objectively, sufficiently serious” harm and that prison officials had a “sufficiently
culpable state of mindWallis v. Baldwin 70 F.3d 1074, 1076 (9th Cir. 199%hereis
both an objective and subjective component tortheiry. Hallett v. Morgan 296, F.3d
732, 744 (9th Cir. 2002First, the Eighth AmendmentequiresPlaintiff to plead facts
sufficient to show he was subjected to an objectively serious deprivation of “the mi
civilized measure of lifes necessitiesFarmer, 511 U.S. at 832. The “routine discomft
inherent in the prison setting” is inadequate to satisfy the objective prong of the.ing
Johnson217 F.3cat 731

SecondPlaintiff mustallege facts sufficient to plausibly show eadficial acted
with “deliberate indifference” to his health or safdtarmer, 511 U.S. at 834. This
requires hinto allege facts demonstrating that the official displayed a subjective
indifference “to a substantial risk of serious harkrdstv. Agnos152 F.3d1124,1128
(9th Cir. 1998):'Deliberate indifference” is evidenced only when “the official knows
and disregards an excessive risk to inmate health or safety; the official must both [

13
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aware of facts from which the inference could be drawnalsatbstantial risk of serious

“should have been aware of the risk, but was not, then the [official] has not [violate
party s Constitutional rights], no matter h@gvere the risk.Gibson v. County of
Washoe290 F.3d 1175, 1187 (9th CR002);Farmer, 511 U.S. at 838 (“[A]n officiak
failure to alleviate a significant risk that he should have perceived but did not, whilg
cause for commendation, cannot undiee Eighth Amendmentje condemned as the
infliction of punishment).
1. SingleCell Status

With respect to his cell assignment, Plairgifipears telaim both Warden Pollan
and Dr. Chu are violating his Eighth Amendment rights by failing to authorize his
placement in a single cebeeCompl. at 3; ECF No. 4 at 1But even if the Court
assumeg®laintiff's incontinence is an objectively serious medical condition that coul
render him potentially eligible fagithersinglecell housingconsideratioror dietary
supplementsseee.g.,Rankins v. LiuNo. 215 CV-1164KJM-DBP, 2019 WL 5260452
at *5 (E.D. Cal. Oct. 17, 2019) (finding prisoner’s permanent incontinéiicaving
transurethral resection tfe prostate was objectively serious medical neeport and

Nov. 20,2019) he has failed to allege facts sufficient to show that either Pollan or [
Chu acted with “deliberate indifference” to either a serious risk to his healik safhty
when they either failed to make him immediately eligiblegitmeraccommodation.
“Deliberate indifference is a high legal standaimbguchi v. Chung391 F.3d 1051,
1060 (9th Cir. 2004)]T] he prison official must not only [be alleged tio¢ aware of the
facts from which the inference could be drawn that a substantial risk of serious har|
exists,’ but that person ‘must alfze alleged to havejraw[n]the inference.”1d. at
1057 (quoting~armer, 511 U.Sat837).

While Plaintiff allegeshehas been subject to threats and harassmedmthyhis
past and present cellmate due to the risk of an “uncontrol[ed] misdvapthat his

14
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harm exists, and he must also draw the infererkeaarher, 511 U.S. at 837. If an official

recommendation adopteNp. 215-CV-01164KJM-DBP, 2019 WL 6170635 (E.D. Cal.
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medical condition makes him fear a physical altercatith his cellmatehefurther
admitsand has attached a coplythe Institutional Level Notice regarding Health Care
Grievance Tracking #RJD HC 20000184 which his request for singleell status was
rejected a$medically unnecessatySeeCompl. at 3; ECF No. 4 at 10, 11,, 1912
Plaintiff does not allege that either Warden Pollan or Dr. Chu played any role in tha
decision, does not allege that eitkailan or Chuvereaware ofaseriousiisk or threat
posed by inmate Thedford, and does not allege that either Pollan actiiilly drewthe
inference thaPlaintiff faced asubstantial risk of harm should he remain dowdaked
with Thedford or any other inmat8ee Farmer511 U.S. at 837. In fact, Plaintiff does
notallege to havéeenphysically harmed as a result of his incontineaicall—either at
the hands of his former cellmate or his current @seFigueroa v. ClarkNo. 119-CV-
00968BAM PC, 2020 WL 4700806, at *7 (E.D. Cal. Aug. 13, 20&f@neralized fears
of attack, violence and intimidation at the hands of fellow prisoners insufficisastain
a viable Eighth Amendment failure to protect claim in the absence gqfteysycal
injury).

Moreover, mitherPlaintiff's Complaint nor the Declaration in Support of iikRO
includes facts sufficient to put eithaVarden Pollan or Dr. Chon notice that bunking

with Thedfordposel an excessiver obvious risk of harminstead, Plaintifalleges only

12T the extent Plaintiftlaims Dr. Chu told him he could “only give singlell status [...] when a persg
has an infectious disease only that is contagicaesECF No. 4 at 8839, he also fails to allege fag
sufficient to plausibly show Dr. Chu’s deliberate indifference. Disagreemeg#sding diagnoses,
mere differences of opinion between a prisoner and medical stalfetween medical professions
regarding the proper course of treatmeiat notby themselvegive rise to a 8 1983 claimoguchj 391
F.3d at 1058.“[T] o prevail on a claim involving choices between alternative courses of treatn
prisoner must show that the chosen course of treatment ‘was medically unaleceptder the

his Declarations suggests the medical assessment of his incontinencdrdsatmus, or the Californi
Correction Health Services Operations Manual Comprehensive Accommodatiotioagudasignating
singlecell housing assignments as “medical necessary” only when required to aafieicbbus diseas

the circumstancedd.; see als&ECF No. 4 at 179.

15
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circumstances,’” and was chosen ‘in conscious disregard of an excessiogthekdrisoner’s] health.’f
Id. (quotingJackson v. McIntost®0 F.3d 330, 332 (9th Cir. 1996Nothing in Plaintiff's Complaint of

or as authorized by a Mental Health Interdisciplinary Treatment Team, wasaihyednacceptable unde
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that Thedford “constantly spray[s] scent into the air wihefhimove[s] around,” “say[s]
Plaintiff stink[s],” and hagaken a “fighting stance” ith Plaintiff “about these issués
SeeECF No. 4 afl0. While the Court is sympathetic to Plaintiff's discomfort, the mer
fact that he is subjetd derision or shame arfdais confrontationas a resultloes noby
itself subject Defendants to liability under the Eighth Amendnteulido v. LunesNo.
1:14-CV-01174DAD-EPG, 2016 WL 336182, at *6 (E.D. Cal. Jan. 28, 2q186D case
holds that officers can be deliberately indifferent to safety so long as the harm is frt
fear of attack, rather than the attack itSglfeport and recommendation adopiédb.
1:14-CV-01174DAD-EPGPC, 2016 WL 1224028 (E.D. Cal. Mar. 29, 2016)

For these reasons, the Court finds Plaintiff fails to allege facts sufficient to su
an Eighth Amendment failure to protect claim against either Warden Pollan or Dr.
See28 U.S.C. 81915(e)(2)(B)(ii), 1915A(b)(1)Lopez 203 F.3d at 112&7; Rhodes621
F.3d at 1004.

2. Dietary Supplements

Finally, to the extent Plaintif€laimsDr. Chu,Dietician Bastpor Chief Medical
Officer Glynnviolated his Eighth Amendment rights by failing to fulhils requess for a
reneval of his“diet of Boost” nutritional supplementseeCompl. at 3; ECF No. 4 at 13
14, he also fails to allege facts sufficient to plausibly show that any of these Defend
personallydid so with deliberate indifferende his serious medical needs, or thay
failure to continue providing him thoseipplements caused hargeelett v. Penner4d39
F.3d 1091, 1096 (9th Cir. 200@stelle 429 U.S. at 104n fact, whilePlaintiff
generally attributes the failure to renew his Boost supplements to all three of these
parties,seeCompl. at 3, ECF No. 4 at 184, heincludes no further facts which plausik
suggest any of them were actually aware of or responsible for authorizing serodwal.
Seee.g., Graves v. Cal. D&pof Corr. & Rehab.No. EDCV 171086 JGB (SPx), 2019

by further factual allegationasufficient to infer actual knowledge and indifference);
Marks v. DoesNo. C095489 RJB/KLS, 2010 WL 715500, at *5 (W.D. Wash. Feb. 2

16
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WL 8168060, at *7 (C.D. Cal. Nov. 14, 201%inding conclusory assertions unsupport
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2010)(finding conclusory allegations without specific facts regarding defendants
knowledge insufficient to plead deliberate indifferentefact, Plaintiffclaimsit was
“the responsible nurse [who] did not schedule [him] to visit the physician [in order t

renew [his] diet” and previous prescription for Boost supplements in response to th

between January 12, 202(hdFebruary 16, 2026eeECF No. 4 at 90120-130.

For these reasons, the Court also finds that Plaintiff has failed to state a plau
Eighth Amendment claim for relief against any named Defendant with respect to h
renewed prescription for BooSee28 U.S.C. § 1915(e)(2)(B)(ii), 1915A(b)(Dppez
203 F.3d at 112@7; Rhodes621 F.3d at 1004.

F. Leave to Amend

In light of Plaintiff's pro se status, the Court grants him leave to amend his
pleading to attempt to sufficiently allege his Eighth Amendment clé&ms.Rosati v.
Igbinosq 791 F.3d 1037, 1039 (9th Cir. 2015) (“A district court should not dismiss &
se complaint without leave to amend [pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii)] unl
is absolutely clear that the deficiencies of the complaint could not be cured by
amendment.”)quotingAkhtar v. Mesa698 F.3d 1202, 1212 (9th Cir. 20} .2)ith
regect toPlaintiff's purportedrourteenth Amendment due process ctaimuolving the
disposition ofany CDCR 602Inmate/Paroleer Health Care Appeal, however, leave t(
amend is denied as futil8eeGonzalez v. Planned Parenthood of Los Ang&1e3 F.3d
1112, 1116 (9th Cir. 2014) (“Futility of amendment can, by itself, justify the denial ¢
motion for leave to amend.”).

[11.  Motion for Preliminary Injunction and TRO

As noted above, the factual basis for both Plaintiff's Eighth and Fourteenth
Amendment claims, as well as his Motion for Preliminary Injunction and TRO (ECH
4), are contained and incorporated by reference in two separate Declarationiavh
filed together with nearly 200 pages of exhib8seECF No. 4 at 6, 918; 8798.
Plaintiff seeks a TRO and Preliminary Injunction requiring Defendants Pollan, Chu

17
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CDCR 7362 Health Care S#res Request Forms he submitted on various occasions
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Basto and Glynn to “make [him] [a] GP inmate,” place him on staglestatus, and the
“renewal of [his] diet of (Boost).Id. at 5.

Procedurally, a federal district court may issue emergency injunctive relief or
it has personal jurisdiction over the parties and subject matter jurisdiction over the
lawsuit. See Murphy Bros., Inc. v. Michetti Pipe Stringing, 1826 U.S. 344, 350 (199¢
(noting that one “becomes a party officially, and is required to take action in that
capacity, only upon service of summons or other authaggerting measure stating th

time within which the party served must appear to defend.”). The court may not att

Mitchell, 245 U.S. 229, 2385 (1916);Zepeda v. INS/53 F.2d 719, 7228 (9th Cir.
1983). Pursuant tBederal Rile of Civil Procedure 65(d)(2&n injunction binds only
“the parties to the action,” their “officers, agents, servants, employees, and attorne
and “other persons who are in active concert or participatiam.’R. Civ. P.
65(d)(2)(A}(C).

Substantively, “[a] plaintiff seeking a preliminary injunction must establish th
is likely to succeed on the merits, that he is likely to suffer irreparable harm in the

absence of preliminary relief, that the balance of equities tips in his favor, and that

37 (2015) (quotinyVinter v. Natural Resources Defense Council,, 1885 U.S. 7, 20
(2008)).“The first factor undeWinteris the most importantlikely success on the
merits.” Garcia v. Google, In¢.786 F.3d 733, 740 (9th Cir. 201%).addition,“[u]lnder
Winter, plaintiffs must establish that irreparable harm is likely, not just possible, in ¢
to obtain a preliminary injunctionAlliance for the Wild Rockies v. Cottrei32 F.3d
1127, 1131 (9th Cir. 2011).

Here,andbecause Plaintiff’'s Complaint has not survived the ingiiel sponte
screening required by 28 U.S.C. § 1915(e)(2) and 8§ 19h®&Anited States Marshal h
not been directetb dfect service on his behalf, atide named Defendants have no
actual notice of either of Plaintiff’'s Complaint or his motions seeking preliminary

18
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to determine the rights of persons not befor8ee, e.g., Hitchman Coal & Coke Co. v,

injunction is in the public interestGlossip v. Gross  U.S. , 135 S. Ct. 2726, 2736

ly if

D

empt

yS,

at he

an

rder

as




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Tase 3:20-cv-00245-GPC-BGS Document5 Filed 09/09/20 PagelD.221 Page 19 of 22

injunctive relief.Therefore, the Coudannot grant Plaintiff injunctive relief because it
has no personal jurisdiction over any Defendant at this &®er-ed. R. Civ. P65(a)(1),
(d)(2); Murphy Bros., InG.526 U.S. at 35(&epeda 753 F.2d at 7228. A district court

has no authority to grant relief in the form of a temporary restraining order or perm

injunction where it has no jurisdiction over the partiaghrgas AG v. Marathon Oil Co

jurisdiction of a district ... court, without which the courp@werless to proceed to an
adjudication.”) (citation and internal quotation omitted)

Moreover, in conducting its initial screenirige Gurt has found Plaintiff’s
Complaintfails to stateany daim upon which 8§ 1988:lief can be granteand has
dismissd it pursuant to 28 U.S.C.B15(e)(2) and 8§ 1915A(b). Therefore, Plaintiff ha
necessarily failed to show, for purposes of justifying preliminary injunctive relief, ar
likelihood of success on the merits of his clai@eePimental v. Dreyfus670 F.3dL096
1111 (9th Cir. 2012) (“[A]t an irreducible minimum the moving party must demonst
fair chance of success on the merits....”) (internal quotation marks and citation om
Garcia, 786 F.3d at 74(0'Because it is a threshold inquiry, when ‘a plaintiff has faileq
show the likelihood of success on the merits, [courts] ‘need not consider the remai
three Winterelements].”) (quotingAss’n des Eleveurs de Canards et d’Oies du Que
v. Harris, 729 F.3d 937, 944 (9th Cir. 20133kealso Wiliams v. Duffy, et alCivil
Case No. 1&v-06921BLF, 2019 WL 95924, at *3 (N.D. Cal. Jan. 3, 2019) (“[Having
reached th[e] conclusion [that Plaintiff's complaint failed to state a claim], the Geed
not reach the remainder of tiiéinterfactors.”); Asberry v. BeardCivil Case No. 3:13
cv-2573WQH JLB, 2014 WL 3943459, at *9 (S.D. Calug\ 12, 2014) (denying
prisoners motion for preliminary injunction because his complaint was subject to
dismissal pursuant to 28 U.S.C1815(e)(2) and 8 1915A, ariderefore he had not
shown he was “likely to succeed on the merits” of any claim, that “the balance of e
tip[ped] in his favor,” or the issuance of an injunction would serve the public interes
(citing Winter, 555 U.S. at 20)).

19
3:20-cv-00245GPGBGS

526 U.S. 574, 584 (1999) (“Personal jurisdiction, too, is an essential element of the
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Finally, Plaintiff has not, and cannot yet demonstrate, that he is or will be sub
to immediate and irreparable harm if an injunction does not issue. He claims genel
that he has been “attack[ed] ... verbally” by his cellmate and has suffered “mental
emotional distress” duto fear of an “uncontrol[ed] mishaséeECF No. 4 at 1213,
14; but he does not allege to have ever been physically injured at the hatieeohis
former or current cellmateSeeAlliance for the Wild Rockie$32 F.3d at 113X'Under
Winter, plaintiff[] must establish that irreparable harm is likely, not just pos3gible
Goldie’s Bookstore, Inc. v. Superior Court of State of a9 F.2d 466, 472 (9th Cir.
1984) (“Speculative injury does notregitute irreparable injury.”Rigsby v. StateNo.
CV 11-1696PHX-DGC, 2013 WL 1283778, at *5 (D. Ariz. Mar. 28, 2013) (denying
prisoner’'s TRO based on fear of potential future injury based on past as&hdizpell
v. StankorbNo. 1:12CV-01425LJO, 2012 WL 1413889, at *2 (E.D. Cal. Apr. 23,
2012 (denying injunctive relief where prisoner’s claims of injury based on current @
future housing decisions were nothing “more than speculativegdrt and
recommendation adopteNo. 1:11CV-01425LJ0O, 2012 WL 2839816 (E.D. Cal. July
9, 2012). A presently existing actual threat must be shown, even though injury nee
be certain to occuBee Zenith Radio Corp. v. Hazeltine Research, 885 U.S. 100,
13031 (1969)FDIC v. Garner 125 F.3d 1272, 12780 (9th Cir. 1997)Caribbean
Marine, 844 F.2d at 674.

To meetFed. R. Civ. P65’s “irreparablanjury” requirement, Plaintiff must do
more than simply allege imminent harm; he must demonstr&earibbean Marine
Servs. Co., Inc. v. Baldridg844 F.2d 668, 674 (9th Cir. 1988). This requires hgalle
“specific factan an affidavits or a verified complaint [which] clearly shoavtredible
threat of*immediate and irreparable injury, loss or damadret! R. Civ. P65(b)(A).
“Speculative injury does not constitute irreparable injury sufficient to warrantiggaant
preliminary injunction.”ld. at 67475.

Thus, because Plaintiff has failed to serve the required notice upon the adve
parties, has not shown a likelihood of success on the merits, aniteubsly
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speculativeand unsubstantiatddars of potentialfutureharm, the CouDENIES his
Motion for Preliminary Injunction and TRECF No.4). See Dymo Indus. v.
Tapeprinter, Inc.326 F.2d 141, 143 (9th Cir. 1964) (“The grant of a preliminary
Injunction is the exercise of a very far reaching power never to be indulged in iexag
case clearly warranting it.”)
V. Conclusion and Orders

For all the reasons explained, the Court:

1. GRANTSPIaintiff Leave toProceedn Forma Pauperipursuant to 28
U.S.C. 8§ 1915(a) (ECF No..2)

2. DIRECTSthe Secretary of the CDCR, or his designee, to collect from

Plaintiff's prison trust account the $350 filing fee owed in this case by garnishing

monthly payments from his account im amount equal to twenty percent (20%) of the

preceding month’s income and forwarding those payments to the Clerk of the Cou
time the amount in the account exceeds $10 pursuant to 28 U.S.C. 8§ 1915(b)(2). A
PAYMENTS MUST BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION

3. DIRECTSthe Clerk of the Court to serve a copy of this OrdeRalph
Diaz, Secretary, CDCR, P.O. Box 942883, Sacramento, California,

4. DENIES Plaintiff's Motion for Preliminary Injunction and Temporary
Restraining Order (ECF No. 4).

5. DI SM | SSES Plaintiff's Complaintin its entiretyfor failing to state a claim
upon which relief may be granted pursuant to 28 U.S.C. 8§ 1915(e)(2)(B) and 8§ 191
andGRANTS him forty-five (45)days leave from the date of this Order in which to f
an Amended Complaint which cures all the deficiencies of pleading wittedespect to
his Eighth Amendment claims onBjaintiff's Amended Complaint must be complete
itself without reference this original pleading. Defendants not named and any claimn
re-alleged in his Amended Complaint will be considered wai%e@S.D. Cal. CivLR
15.1;Hal Roach Studios, Inc. v. Richard Feiner & Co.,.Ji896 F.2d 1542, 1546 (9th
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Cir. 1989) (“[A]Jn amendé pleading supersedes the originallacey v. Maricopa Cnty
693 F.3d 896, 928 (9th Cir. 2012) (noting that claims dismissed with leave to amer
which are not ralleged in an amended pleading may be “considered waived if not
repled.”).

If Plaintiff fails to file an Amended Complaint within the time provided, the Ca
will enter a final Order dismissing this civil action based both on Plaintiff's failure to
state a claim upon which relief can be granted pursuant to 28 U.S.C. 88§ 1915(e)(2
and 1915A(b, and his failure to prosecute in compliance with a court order requiring
amendmentSee Lira v. Herrera427 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff d¢
not take advantage of the opportunity to fix his complaint, a district court may core/
dismissal of the complaint into dismissal of the entire action.”).

ITI1SSO ORDERED.

Dated: September 9, 2020 (aado &?Q

Hon. Gonzalo P. Curiel —
United States District Judge
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