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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALI FORNIA

TRAVELERS INDEMNITY COMPANY | Case No: 20cv765-GCDEB)
OF CONNECTICUT,
Plaintiff, | ORDER

V. 1) GRANTING TRAVELERS’

ANTHONY andBLYTHE NEWLIN, as MOTIONSTO DISMISS THE

e COUNTERCLAIMSBY THE
individuds; QUADE & ASSOCIATES,
PLC, aCalifornia professind liakility NEWLINS AND QUADE WITH

company, AIG PROPERTY CASUALTY | LEAVETOAMEND; AND

and DOBS 1 irough 10/nausve, | 2 DENYING CCL'S MOTIONSTO
J ! DIMISS THE THIRD PARTY

Defendats| COMPLAINTSBY THE NEWLINS,

_ _ QUADE AND AIG
andReated Courterdaims and Third-

Party Complaints.|  [pkt. Nos. 32, 33, 50, 51, 52.]

Beforethe Court arePlaintiff and CourterdefendanTravders Indemnity Company
of Connecticut’s (“Travelers”) motions to dsmisscourterdaims filed by Arthony and
Blythe Newin (the “Newlins”), and Quad& Assdates, PLC (“Quade”) pursuart to
Federd Rule of Civil Procedurg‘“Rule”) 12(b)(6). (Dk. Nos. 32, 33.) The Nelws and
Quadsgointly filed an oppsition. (DK. No. 46.) Travkersfiled a repy to thejoint
oppasition. (DK. No. 49.) Beforethe Court are #so Third-Party DefendanhCCL
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Contracting, Inc.’s (“CCL”) motions to dsmissthethird-paty complaints pursuart to
Rule 12(b)(6) fled bythe Newins, Quade and AlGropety Casudty Company,
(“AlG™). (Dkt. Nos. 50, 51, 52.) AlGifed an oppsition. (DK. No. 58.) The NelWns
and Quadeilfed amotion forjoinderto AIG’s opposition. (Dkt. Nos. 61, 62.) CCL filed
ajoint redy. (Dkt. No. 70.) Based onthe regoning béow, the Court GRANTS
Travelers’ motionto dsmissthe Newlins’ and Quade’s counterclaims with leaveto
amend andENIES CCL’s motion to dismiss the third-paty complaints.
Procedural Background

OnApril 22, 2020Plaintiff Traveers filed a conplaint dlegng couns for
dedaraory rdief aganst Defendaits the Newins, Quade and AlG,sawell as a breach of
cortrad cdlam aganstthe Newins based on fats ansing from an unddsying state cout
complaint in San DegoCourty Superor Court, Case No. 37-2017-00006963U-OR-
NC ertitted Hamadeh €al. v.Newlins, & al., (“Hamadeh Litigation”). (Dkt. No. 1,
Compl.) The declaratory relief claims ask the Court to clarify Travelers’ defense and
indemnity obligationsto the Newins, Quade and AlGn the Hanadeh litigaion. (d.)
Travdersthen fled a frstamended coplaint onMay 1, 2020. (Dk No. 5,FAC.) On
June 11, 2020the Newins and Quadeilfed amotionto dsmisspursuart to Rule
12(b)(1) andRule 12(b)(6), (Dk No. 15), and AlGifed amotionto dsmisspursuart to
Federd Rule of Civil Procedure 12(b)(1). (OkNo. 13.) OrSepember 14, 2020the
Court granted the Newlins’ motion to dismiss the breach of contract claims under Rule
12(b)(6) and graedthe Defendats’ motionto dsmisspursuart to Rule 12(b)(1) vith
leaveto anend! (Dkt. No. 55.) OrSepember 24, 2020, Travers filed asecond
amended complaint (“SAC”). (Dkt. No. 56.) On Odober 13, 2020the Newins, Quade

1nits order,the Court direded suppemental briefing on whéher astay shoud beissuedin the cae due
to the penthg crasscomplaint filed bythe Newins aganst CCL arising from the same undelying fads
asthis case. (DK. No. 55 427.) On Otober 9, 2020, AIG an@CL filedther supdemental briefs.
(Dkt. Nos. 63, 65.) Quade and the Newlins filed a joinder with AIG’s supplemental brief. (Dkt. No.

64.) On Otober 16, 2020, Traversfiled a rgporse. (DK. No. 69.) TheCourt will nat corsiderthese
argumerts urtil afterthe geadngs have beesettled.
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and AIG fledmotionsto dsmissthe SAC whichis na yet fully briefed. (DK. Nos. 66,
67.)

OnJune 11, 2020the Newins, AIG and Quade eadeparaely filed a
courterdaim aganst Travders and eaclseparaely filed athird-paty complaint aganst
CCL (“collectively counterclaim/TPC”). (Dkt. Nos. 14, 16, 17.) Wihe Traveers filed
an answer to AIG’s counterclaim, (Dkt. No. 31),it filedtheinstant fully briefedmotions
to dismiss the Newlins and Quade’s courterdaims. (Dkt. Nos. 32, 33, 46, 49.CCL also
filedtheinstarnt motionsto dsmissthethird-paty camplaints filed bythe Newins, AIG
and Quade wileh are fliy briefed. (DK. Nos. 50, 51, 52, 58, 59, 60, 70.)

Factual Background

Accordngto theNewlins’ courterdam/TPC, the Newins werethe ownes of red
propety locaed @ 16350 Wa Dd Alba,RanchoSarta Fe, California 92067 fron late
2012 unil February 2015. (D No. 16, Newns’ Counterdam/TPCY{ 1, 7.) Duing
tha time, the Newins remodded, repaed andor modifiedtwo residence onthe
propety aswdl as made repas andimprovemensto thelandscape, harscape and
irrigaionsystem. (Id. §8.) In addtion, CCL was cortraded bythe SartaFe Irrngaion
District to perfom cettain work onthe wder infrastructure onthe propety andto
move/instal a new fre hydram andto perfom cetan rdatedsite work. (d. 18.)

Around Odober 18, 2013CCL submitted a Iod to the Sarta Fe Irrgaion District
for the “Group 2 Pipelines Project (J-1202)” which included work to be performed on the
propety whilethe Newins werethe ownes. (Id. §116-18.) CCL was awardedhe
cortrad and on Deamber 2, 2013CCL signedthe Sarta Fe Irrigaion District Contrad.
(Id. 118.) TheSartaFe Irngaion District Contrad requred CCL to procure ceain
insurance. Id. 1119-21.) Assuch,CCL purchaedCommerda Gener&Liahlity
palicies of insurance fron Travders for daes of coverage frm April 1, 2014 April 1,
2018 (“CCL Policies”). (Id. 129.) Perthe SantaFe Irrigaion District Contrad, CCL
namedthe Newins as addtiond insureds onthe CCL Policies. (Id. 1121, 31.) The
Contrad requred CCL to “defend . . indannify and had District, its officias, officers,

3
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agerts, employees, ownes of propety upon whch Contrador will perfom Work . . .free
and hamlessfrom any daims. . . arsing ou of orinddert to any ats, omissions or

will ful misconduct of Contractor . . .” (Id. §22.) Perthe Sarta Fe Irnigation District
prged, the Newlins entered into an “Agreement Regarding Modifications to Property
Owner’s Water Facilities” (“Property Owner Contract”) with the Sarta Fe Irngdion
District around Otober 8, 2013 conceirmy cetain work onthe wder infrastructure
systemstha was locaed onthe propety. (Id. §24.) ThePropety OwnerContrad aso
statedtha CCL is to defend and Hd hamlessany ¢ams ainising ou of the ads,
omisson or will ful miscondu¢ of the conrador. (d. §26.) Around Apit 2014,CCL
submitted a change order, approvedtbg SantaFe Irngaion District, to rdocae the fire
hydrart to the end othe cu-de-sac on Via Dd Alba. (d. 128.)

AroundFebruary 18, 2013he Newins sold the propety to BassimHamadeh,
Seidy Hamadeh andhe Ravdlo Trust (cdledively “Hamadeh plaintiffs”). (Id. 19.) On
February 24, 201the Hanadeh paintiffs filed a conplaint in San DegoSuperor Court
aganstthe Newins and dhers for nedigert misrepresertation, ned¢jgence and breach o
cortrad. (Id. 110.) On Otober 12, 2017the Hanadeh paintiffs filed a frst anended
complaint addng daims for fraud by concdmernt, intertiond misrepresernation,
nedigence pese underCalifornia Business& Professons Codesedion 7028et seq.,
frauddent inducenert and neigence pese undeiCalifornia Civil Codesedion 1102et
seq. (Id.) The Hanadeh Llitigaion arse fran theNewlins’ alleged intentional/negligent
misrepresertation andor concebmen relied upon bythe Hanadeh peintiffs whenthey
purchaedthe propety concering dleged defets with themodificaion and renodd
work perfomed bythe Newins andor on behH of the Newins. (1d.)

AIG issued a hameowner péicy to the Newins for the pdicy perod, November
29, 2014to Novamber 29, 2015, wich provdedliahlity coverageinduding defeise, for
qudifying danages for propety damage cased by an occurrence asdbjed to
limitations and extusions. (Id. §7.) The Newnstenderedher deferseinthe

Hamadeh litigaionto AlG, itsinsurer, andt provided a fll deferseto the Newins
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under a reervdion of ights. (Id. 11.) Atterthetender, AIG asgned panlecoursel,
Patrick J. Mendes, Esqg. of Tyson& Mendes, LLPto defendhe Newins. (Id. §12.) In
addition, AIG also agreed to fund the Newlins’ retention of Michael W. Quade, Esq. of
Quade& Aszdates, aPLC asindependeincoursel underCalifornia Civil Codesedion
2860. (d.)

AroundMay 23, 2017, aér Quaddramnsmittedto CCL a Naice of Tender of
Deferse and Denand for Indennificaion and Nd¢ice ofClaim demandngtha CCL
defend andndamnify the Newins for daims made bythe Hamadeh paintiffs relatedto
CCL’s scope of work, CCL’s counsel began communicating with Quade. (Id. 32.) On
June 14, 2017, Quade received an email from “Ms. Barnes” of Travders acknowedgng
recapt of thetenderto CCL. (Id. §33.) Onduly 14, 2017 Ms. DonnaMoore ofthe firm
Diederch & Assdates emailed Quadendicaing she had been taned by Travkersto
represert CCL. (Id. 35.)

OnAugust 3, 2017, Quadtendered the Newlins’ defense directly to Travelers
based on Newlins’ status as additional insureds under the CCL policies. (Id. §36.) On
Odober 6, 2017, Travers sert aletterto Quade repsernting tha Travders woud
defendthe Newinsin the Hanadeh litigaion under a fll reservaion of iights and
deferses underthe CCL palicies. (Id. 137.) The ights reservedindudedtheissue of
“(1) wheherthe danages resulted fran an‘occurrencé,atemm definedin the CCL
paiciesto mean,in petinert pat, ‘an acadert’, and (2the exernt to which coverages
afforded undethe Blanke Additiond Insured Endasementsin the CCL palicies which
limit coverageo ‘injury or damage . . . cased by ats or anissons’ of CCL.” (Id.)
Further,the Oc¢ober 6, 201 Tetter repreentedtha coverage undeghe CCL paliciesto
the Newins as addtiond insureds was “excess.” (Id. 38.) Travéersdso idertified
Bohm Wildish LLP (“Bohm Wildish”) asits chasen defese coursel andindicaedthat
“if the Newlins wish to continue to retain Quade & Associates’ services, they may do so,

but at their own expense. From today’s date forward, Travelers will only pay for the

20cv765-GO(DEB)
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deferse fees and catsincurred byMr. Bohm. Mr. Bohm will be comading youshotrtly
to discuss the handling of this matter.” (Id.  39.)

OnOcdober 19, 2017, Anie Won ofBohm Wildish sent Quadethe first of three
Notice of Asodation of Coursdl forms each of with cortainedincorre¢ information.
(Id. 140.) On Novelber 1, 2017, Won wte that this was herthird atempt to asdate
into the matter and Quade had niespondedio her numerows emails and cés and aked
tha she be cotaded & soon & paossbleto dscussthematter. (d.) Newlins’ then-
coverage cowsel, Mr. Hilding, responded adsing that havng athird firm involvedin
the defense “would create a number of serious issues” including coordination amongst all
three firms, giving the wrong impression to the jury, and based on her firm’s errors in the
asoaation of coursel forms sent, “quality control” issues. (Id. §41.) Coursdl further
advsedtha AlG would be prowding the defese through panlecoursel andindependen
coursdl and akedMs. Wonto inqure with Traveers abou shalingin the cat of the
deferse. (d.) On Novenber 29, 2017Ms. Won respondedtha she had nbreceved an
updae from Travders abou her asgnmert to the cae and ressertedtha her ofice
remains assgned cousd for the Newins and requstedtha the fles besert to herso
tha she cold asdateinto the cae. (d.142.) The nekday,Mr. Hilding enailledMs.
Won expraesng hs concerrtha Travders had nd yet respondedo coursel it seleded.
(Id. 143.) In reporse, Ms. Won referredMr. Hilding to Sandy Ngo of Traviers andMr.
Hilding cortaded her on Nowaber 3, 2017 bymail and vacemail but Ms. Ngo never
responded. Id. 744.)

On Decenber 7, 2017the Newins filed a crgscomplaint aganst CCL, and
others, in the state cout adion for breach of cdrad, nedigence, nelggert
misrepresertation, indannity, cortribution, appationmert and detaraory rdief. (Id. 9
13, 45.) Onlanuary 17, 2019, Quadert aletterto Ms. Ngoinforming her ofthe
January 24, 201fnedation bu no repreenatives of Traveders attendedthe medation.
(1d. 149.) InJanuary 2019, AIG funded a $900,0&#lement beweenthe Newins, the
Hamadeh paintiffs and # the Hanadeh cresdefendats excep CCL. (Id. §15.) The

6
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state cout dismiseedthe Hanadeh conplaint andthe crescomplaints asto dl cross
defendats excep CCL. (Id.) Duringthe Hanmadehliti gaion, AlG pad over $1.5
millionin atorney fes on beh# of the Newinsto Tyson Mende and Quade. I4. 1 14.)
CCL and Travéers did na cortribute to the defese orindamnification ofthe Newinsin
the Hanadeh aton. (d. 150.)

The Newlins’ third-paty camplaint aganst CCL alleges a daim for breach of
cortrad clam, (id. 1157-62) andhe couterdaim aganst Travders assits daims for
breach ofnsurance cotrad, (id. §963-70), and breach ahplied covenahof good fath
and far deding, (d. 171-75).

Thethird-paty complaint filed by Quade agast CCL and couterdaim aganst
Travders dlege dmostiderticd fads asthe Newins courterdaim/TPC. (Dkt. No. 17,
Quade’s Counterclaim/TPC.) Quade addiondly dlegestha while AlG agreedo fund
the Newlins’ retention of Quade aindependeincoursel, Cdifornia Civil Codesedion
2860limits the rde of atorneys feesto $250hour andthe rde of paréegds to $123hour.
(Id. 115.) Therefore, accamfy to thelegd services agreenen beaween Quade anithe
Newlins, the Newins arelegdly ohbligaedto pay Quadé¢he dfference ofits reguar raes
of $693hour for pamers, $450hour for @dates and $19¢hour for parkegds. (Id.)
OnJune 10, 2020the Newins assgned & ther rights underthelegd services agreenen
with Quadeo recover unpd excesfees from CCL andor Traveers whil e still retaining
thar own pesond rightsto pusue daims for emotiond distress purntive danages and
attorneys feesincurredin recoveing coriradud beneits unregonably withhdd by
Travders. (Id. 117.) Quadelbkegestha CCL and Travéers are oliigaedto payit the
excessfees of abou $1.7million, dusinterest (Id. 118.) Quadeseeits breach of
cortrad aganst CCL, (id. 11165-72), breach of carad-duty to defendindependein
coursd aganst Travders, (id. 73-76), andndemnity, equtade subrogdion,
waiver/estoppd aganst Travders, (id. 177-81).

In AlG’s third-paty complaint aganst CCL and couterdam aganst Travders, it

addtiondly clamstha becage CCL owed a pimary ohligaionto defend andndamnify

7
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the Newinsinthe Hamadeh litigaion undetthe Sarta Fe Irrigaion District Contradt and
the Propety OwnerContrad and refigedto doso, (Dkt. No. 13, AIG’s
courterdam/TPC1157, 61), AlGinstead p&l the defese andindemnificaion ofthe
Newlins. (Id.) Becawse AIG pad for alosswhich woud aherwise borne byhe
Newlins, it is subrogated to the Newlins’ contractual and equitable rights against CCL.
(Id. 162.) Therefore, AlGleeges equtalde subrogdion— expresscortracdud indannity
aganstCCL, (id. 1156-64), equialde subrogdion -corracud pramiseto procure
primary coverage agast CCL, (id. 1165-69), equiade subrogdion — express
cortradud indemnity aganst Travders, (id. 11 70-75), equabe indemnity aganst
Travders, (id. §76-78), equalde cortribution— propotionde liahlity aganst CCL
Contrading, (d. 1179-81), and eqtalde cortribution— propotionae liahlity aganst
Travders, (id. 1182-84).

Discussion
A. Legal Standard asto Federal Rule of Civil Procedure 12(b)(6)

Federal Rule of Civil Procedure (“Rule”) 12(b)(6) permits dismissal for “failure to
state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Dsmissl
underRule 12(b)(6)is approprate wherethe canplaint lacks a cogimzalde legd theory or
sufficient fadsto suppot a cogizalde legd theory. See Bastreri v. Padfica Pdice
Dep’t., 901F.2d 696, 699 (& Cir. 1990). UndeFeder& Rule of Civil Procedure
8(a)(2), the plaintiff is required only to set forth a “short and plain statement of the claim
showing that the pleader is entitled to relief,” and “give the defendant fair notice of what
the . . . taim is andthe grours upon which it rests.” Bdl Atlantic Corp. v.Twomiy,
550 US. 544, 555 (2007).

A complaint may survive amotionto dsmissonly if, taking dl wdl-pleaded
factual allegations as true, it contains enough facts to “state a claim to relief that is
plausible on its face.” Ashcroft v. Igbd, 556 US. 662, 678 (2009) (quimg Twomiy,
550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads factual

cortert tha dlowsthe coutto drawthe reasonable inferenceha the defendans liakde

20cv765-GO(DEB)




© 00 N oo 0o A W DN P

N N NN NDNNDNNNRRRRRRR R R R
©® N O 00 W NP O © 0N O O W N B O

Jase 3:20-cv-00765-GPC-DEB Document 73 Filed 11/02/20 PagelD.2815 Page 9 of 26

for the misconduct alleged.” Id. “Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice.” Id. “In sum, for a
complaint to survive amotionto dsmiss the non-conlusory fadud cortert, and
reasonable inferencs from that cortert, must be pauwsibly suggestive of a ¢aim ertitli ng
the plaintiff to relief.” Mossv. U.S. Saet Sev.,572F.3d 962, 969 (@& Cir. 2009)
(quaations omitted). In revewing aRule 12(b)(6)motion,the Court acceps astrue dl
facts dlegedin the canplaint, and draws dl reasonable inferencsin favor ofthe
plaintiff. al-Kidd v. Ahcroft, 580F.3d 949, 956 (& Cir. 2009).

Where a motion to dismiss is granted, “leave to amend should be granted ‘unless
the cout dedeminesthat the dlegdion of dher fads corsisent with the chdenged
pleading could not possibly cure the deficiency.”” DeSdo v.Yelow Freight Sys., Inc,
957F.2d 655, 658 (& Cir. 1992) (quting Schreiber Distrib. Co. v. Sev-Wdl Furniture
Co., 806F.2d 1393, 1401 ¢a Cir. 1986)). In ther word, whereleaveto anend wold
be fuile,the Cout may denyleaveto anend. See DeSo, 957F.2d d 658 Schrelber,
806F.2d a 1401.

B. Travelers’ Motionsto Dismiss the Newlins’ and Quade’s Counterclaims

1. Newlins and Quade’s Breach of Contract Claims

Travelers moves to dismiss the Newlins and Quade’s breach of contract claim
becawse they have faedto dlege a breach. (DkNo. 32-1 &411-23 Dkt. No. 33-1 &412-
202) In addtion, Travéersmoves to dismiss the Newlins’ claim breach of contract for
faillingto dlege danages resulting from the breach. (DikNo. 32-1 &411-12.) The
Newlins and Quadeilfed ajoint resporse arguing tha they havesufficiertly adleged
breach othe corrads for fallingto defend andhdannify the Newins and & a resullt,
theysuffered danages. (Dkt. No. 46 411-25.)

2 Page ninbers are baed onthe CM/ECF pagnation.

9
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UnderCalifornialaw, the éemerts requred for a case of ation for breach of
contract are “(1) the exstence ofthe coirad, (2) daintiff's perfomance or excse for
nonperformance, (3) defendant's breach, and (4) the resulting damages to the plaintiff.”
OasisW. Redty, LLC v. Gddman 51 Cal. 4th 811, 821 (2011).

Here, the parties do not dispute that Travelers’ acknowledged its duty to defend the
Newlins as addtiond insured undethe CCL policies. In fad, the couterdaim aves
tha Travders agreedo defendhe Newinsin the Hanadehlitigaion and appamted
deferse coursel. (Dkt. No. 16, Newlins’ counterclaim/TPC §136-39 Dkt. No. 17,
Quade’s counterclaim/TPC 99 45-48.) Howeverthe paties diverge on whiherthere
was a breach othe CCL contrads whenTravelers’ failedto appant independenCums
coursel dueto a conlict of interest.

An insurer “must defend a suit which potentially seeks damages within the
coverage of the policy.” Gray v.Zurich Irs. Co., 65Cal. 2d 263, 275 (1966) faphasis
omitted). “At the time an insurer accepts an insured's tender of defense, the insurer has
aninceriiveto reserve a broadpedrum of coverage defessin orderto preserveits
right to limit its obligaionto indannify to covered @ms. By giving ndiceto its
insured, aninsurermay agredo defend auit subjed to a reservadion of ights. Inthis
manner, annsurer meds its obligaionto furnish a defese withou waiving its right to
assert coverage defenses against the insured at a later time.” Swvanson v. $ate Fam Gen.
Ins. Co., 219Cal. App. 4h 1153, 1162 (2013)riternd atations and qutetions omitted).
“An insurer that owes a duty to defend an insured, arising because there exists a potential
for liahlity underthe pdicy, hathe iight to cortrol deferse andsettlement of thethird
party adion aganstits insured, ands . . .a direct participant in the litigation.” Id.
(citation andinternd qudations omitted).

However,Cdifornia Civil Codesedion 2860(“section 2860”") applies when a
conflict of interest exists baweentheinsurer andheinsured. Sedion 2860 codiedthe
opinionin San Dego Fedeal Credt Union v.Cumis Ins. Socety, Inc., 162Cal. App. 3d
358, 364 (1985) wikkh hed that “if a confict of interest exists beween annsurer andts

10
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insured, baed on pgsble noncoverage unddreinsurance pbcy, theinsuredis ertitled
to rdain its ownindependeincourse a theinsurers experse.” Fed. Irs. Co. v. MB.,
Inc., 219Cal. App. 4h 29, 41 (2013) [{@ng Cumis Ins. Socety, Inc, 162Cal. App. 3d &
364). Sedion 2860“clarifies and limits' the rights and responsibilities of insurer and
insured & set forth in Cumis.” Jame 3 Corp. v.Truck Irs. Exch.,91Cal. App. 4h 1093,
1100 (2001).Sedion 2860 prowes tha,

[i1]f the prowsions of a pdicy of insurancempaose a diy to defend upon an
insurer and a coffifct of interest arises which credes a duy onthe pat of the
insurerto provdeindependeincoursd to theinsured,theinsurershdl
provideindependeincoursel to repreert theinsured.

Cal. Civ. Code § 2860(a). In adtbn,

a confict of interestdoes nat exist asto dlegdions or fadsin thelitigation
for which theinsurer demes coveragehowever, when amsurer reserves its
rights on a gvenissue andhe oucome oftha coveragassue can be
cortrolled by cousd firstretained bytheinsurer forthe defese ofthe
claim, a conhict of interest may exst. No confict of interestshal be
deanedto exst asto dlegdions of purnitive danages or be demedto exst
solely becawse aninsuredis sued for an emount in excesof theinsurance
palicy limits.

Cal. Civ. Code § 2860(b). Thaeght to independeincoursel at the insurer’s expense does
nat existin every caeinvolving a conlict of interest nor dos every reervaion of nights
ertitle aninsuredto Cumis coursdl. James 3 Corp., 91Cd. App. 4h & 1101.

The duy to provde Cumis counsel arises out of the attorney’s close ties with the
insurance copany.

The atorney, whaypicdly has alongstandng rdationship with theinsurer
and none \th theinsured {(nduding littl e prasped of future work),may be
forcedto make numerows and vared decsionstha coud hdp one of Is
clients concerimng insurance coverage and hathe dher. [T]here habeen
recognition that, in reality, the insurer’s attorneys may have closer ties with
the insurer and a more compelling interest in protecting the insurer’s
paosition, wheher or noit canddes with wha is best for theinsured.
Consequetily, in orderto diminaethe ahicd dilemmas andtemptations
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tha arnse dong with confict in joint represertations, theinsureris requred

to provdeitsinsured wth independeincoursel of theinsureds choasing|.]

Long v.Century IndemCo., 163Cal. App. 4h 1460, 1469-70 (2008)itetions and
guaations omitted).

An insureds right to independent counsel “depends upon the nature of the
coverage issue, as it relates to the issues in the underlying case.” Fed. Irs. Co., 219Cal.
App. 4th & 42 (quding Blanchad v. $ate Fam Fre & Casualty Co., 2 Cal. App. 4h
345, 350 (1991)):[W]here the reservation of rights is based on coverage disputes which
have nthingto do wth theissues banglitigaedin the undelying adion,thereis no
conflict of interest requiring independent counsel.” Id. (Qquaing Foremcst Ins. Co. v.
Wilks, 206Cal. App. 3d 251, 261 (1988):Thereis nosuch etitlement, for exanple,
wherethe coveragéssueis independeinof, or exrinsic to, theissuesin the undelying
action [citation] or where the damages are only partially covered by the policy.” Id.
(quaing Dynamc Concefts, Inc. v.Truck Irs. Exch, 61Cal. App. 4h 999, 1006 (1998))
Gafcon, Inc. v. Posor & Assocs., 98Cal. App. 4h 1388, 1421-22 (200251t is only
whenthe baisfor the reservaion of ightsis such &to caiwse as<trtion of fadud orlegd
theores which undemine or are camary to the paitionsto be asrtedin theliahlity
casetha a confict of interest sufficiert to requre independeincoursel, to be chgen by
the insured, will arise.”).

It is estabdishedtha a confict does nat arise when annsurer provdes a genera
reservaion of ights. Gafcon, Inc, 98Cal. App. 4h & 1422 Fed. Irs. Co., 219Cal. App.
4th 29 & 47 (a genelaeservaion of ights-wheretheinsurer dos nat reserveits right to
deny coverage under a paular pdicy exdusion-doe na give riseto a conlfict of
interest). Some exanples of a conlict of interest requringtheinsurerto provde
independeincoursel indude (1) “wheretheinsurer reservesits rights on a gvenissue
andthe oucome oftha coveragessue can be cdrolled bytheinsurers retained
coursdl;” (2) “where the insurer insures both the plaintiff and the defendant;” (3) “where

theinsurer ha filed suit agansttheinsured, whéher or nd thesuit is relatedto the
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lawsuit the insurer is obligated to defend;” (4) “where the insurer pursues settlement in
excessof pdicy limits without theinsureds corsent andleav|es] theinsured expsedto
clams by third parties;” and (5) “any other situation where an attorney who represents
theinterestsof bah theinsurer andheinsured indstha his or her reprsentation ofthe
one is rendered less effective by reason of his [or her] representation of the other.” James
3 Corp, 91Cal. App. 4h & 1101 (enphasisin origind) (internd qudation marks and
citations omitted). The conflict of interest must be “significant, not merely theoretical,
actual, not merely potential.” Dynamc Concepts, Inc., 61Cal. App. 4h & 1007.

Travelers argues that it fulfilled its obligations by accepting the Newlins’ tender as
addtiond insured undethe CCL palicies and appted cousd to defendhem in the
Hamadeh litigation and atheinsurer,it hadthe ight to cortrol their deferse. (DK. No.
32-1 d 14-16 Dkt. No. 33-1 &12-15.) Travkersfurther a<itstha the Newins and
Quade have feedto dlege fatsto showthe Newins were efitledto independen
coursdl. (Dkt. No. 32-1 &16-22 Dkt. No. 33-1 &415-20.) In oppsition,the Newins
and Quade arguba they dlegedtha Travders breachedts deferse oligations by
failing to recognize the Newlins’ right to independeincoursdl. First, they argugha
Travders fail edto recogizether right to independeincoursel based onthe atud
conflict of interest created by Travelers’ reservation of rights letter raising coverage
issues. (Dkt. No. 46 &11-13 (citing Dkt. No. 16, Newlins’ counterclaim/TPC 9 37; Dkt.
No. 17, Quade’s counterclaim/TPC 9 46).) Secondthey have thegedthere wa an atud
conflict of interest becase Traveers atemptedto be on bth sides of the dspute baéween
the NewinsandCCL. (Dkt. No. 46 & 13-19 (citing Dkt. No. 16, Newlins’
courterdam/TPC135-48 Dkt. No. 17 Quade’s counterclaim/TPC 9 44-55).) Thrd,
Newlins and Quade have alleged there was a conflict of interest based on Travelers’
provision ofineffedive defeise coursel. (Dkt. No. 46 &20-22 (ating DK. No. 16,
Newlins’ counterclaim/TPC 99 40-46; Dkt. No. 17, Quade’s counterclaim/TPC 99 49-
55).)
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Onthe firstargumert, thereis a confict of interest requring independeincoursel
“where the insurer reserves its rights on a given issue andthe oucome oftha coverage
issue can be cdrolled bytheinsurer's retained counsel.” James 4 Corp., 91 Cal. App.
4th & 1101. Herethe Newins and Quadelbegetha Travders’ reservaion of ights
induded cetiain coveragésaues. (SeeDkt. No. 16,Newlins’ courterdam/TPCY 37,
Dkt. No. 17, Quade’s counterclam/TPC Y 46.) Whle Traveers arguetha there wa no
expessreservdion of rights, on amotionto dsmiss the Court must accep astruethe
alegdionsin the canplaint and draw th reasonable inferencan favor ofthe Plaintiff.
See &Kidd, 580F.3d & 956. Herethe couterdaims sufficiertly dlegetha Travders
reservedits right on cetain coveragessues. Howeverthe coumerdams fail to daim
that “the outcome of that coverage issue can be controlled by the insurer's retained
counsel”, Jame 3 Corp, 91Cal. App. 4h & 1101, ortha the reservaion of ights are
relatedto theissuesin the undelying cae, Fed. Irs. Co., 219Cal. App. 4h & 42.
Instead,the coumerdaims dlege a corlifct of interest based on concemof “coordination
amongst al threelaw firms giving the wrongmpressonto thejury, and, bsed on her
firm’s errors in the Association of Counsel forms sent, ‘quality control’ issues.” (Dkt.
No. 16, Newlins’ counterclaim/TPC 9 41; Dkt. No. 17, Quade’s counterclaim/TPC 9 50.)
The couterdams fail to dlegetha the reservaion of lights asserted concering
coverage were ratedto the unddiyinglitigaion? Therefore, Nelins andQuade’s first
argument conceringthe ight to independeincoursel fails.

Secondthe Newins and Quadelaim tha there wa a confict of interest becage
Travders atemptedto be on bth sides of the dspute beéweenthe Newins andCCL.
Theymaintain tha Travders woud have been on Hosides of theliti gation béweenthe
Newlins andCCL becawe bdh areinsureds underthe sameinsurance pbcies and have

3 The Court also notes that when the Newlins’ defense was tendered to Travelers in August 2017, CCL
was nat yet named @& a crssdefendahin the Hamadeh litigaion. k was nat urtil Decenber 2017,
whenCCL was named & a cresdefendabhwhenthe Newins filedther crasscomplaint.
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adverseinterests (Dkt. No. 46 #13-19.) Travkersrespondtha it was nat on bdh sides
of the Hanadeh litigation andtha it had no dty to pay forthe pr@ecuion ofthe cres
complaint aganst CCL. (Dkt. No. 49 &45-6.)

The Newins and Quade kg onthe rdingin O ’Morrow v. Baad, 27Cal. 2d 794,
798 (1946)the California Supreme Court hdd theinsurer cannbcortrol bath sides of
theliti gation evenif different coursel are @sgned. Id. Intha casetheinsurer
represerted bdh diversin a car addert, andthe court explained that “underthetemms
of the pdicy cortrads, theinsurers have unddéakento pay anyudgmert renderedn
favor of etherthe paintiff or the cr@escomplainart; they,therefore, have a pecany
interestin effeding a bé&ance baveenthelitigarts andso conduting theliti gaion that
nether paty recoves aganstthe dher. Id. a 798.

Travdersrelies onthe MBL, Inc. case wherethe federbgovermmert brough a
CERCLA action aganstthe propetly ownes andlesses of a dry-deanng faality
suspeded of casging soil and groundwir cortaminaionto recovemonitoring and
remedation casts MBL, Inc.,219Cal. App. 4h & 33. The ownerandlesses
subsequetly filedthird-paty adions aganst, anong dheis, MBL, Inc., thesuppier of
dry-deanng produts, seekngindamnnity, cortribution, and delaraory rdief. Id. MBL,
Inc. then fled a crgsclam which nanedsevera addtiond crossdefendats. Id. & 35.
The cout degeminedtha MBL, Inc. was na ertitledto independeincoursel even
thoughtheinsurers simultaneosly represented MBL, Inc. andsome aherthird-paty
defendats and cresdefendats becage the paties were no “direct adversaries in the
litigation.” Id. a 46-47. Travkers dso ateto Centexcase where a group of neeownes
brough a corstruction defet adion aganst a devéoper for work perfaned by varous
subcoriradors. Centex, 237Cal. App. 4h & 25-26. The deveperthensuedthe
subcortradors for indemnity, cortribution, and repayert. Id. a 26. The courfound
tha theinsurer defenthg the devéoper andhe subcortradors did na crede an ¢hicd
conflict of interest requring independeincoursel. 1d. a 31.
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While bdh sides present pesuasive legd argumerts, the dlegdionsin the
courterdaims do nd suppot a confict based on annsurer béng on boh sides of the
liti gation. Everthoughthe Newins and Quadeiteto thar courterdams, (Dkt. No. 16,
Newlins’ courterdam/TPC{3548; Dkt. No. 17, Quade’s counterclaim/TPC 44-57),
to suppot the conhict dlegedtha Travders sough to be on bth sides of theliti gation,
(Dkt. No. 46 &14),the dl egdions do nd suppot such a corfct but describethe
communicaions between Newlins’ then-coverage cowe and Travéers dong with its
apponted cousel wherethe concerntahetimeinvovedtheinconvemence of haing a
third firm involvedin the defese. (Dkt. No. 16, Newlins’ counterclaim/TPC 99 35-48;
Dkt. No. 17, Quade’s counterclaim/TPC 9 44-57.) Newlins’ then-coverage cousel
sought Travelers’ consent in sharing in the cost of the defense. (Dkt. No. 16, Newlins
courterdam/TPC9{ 41.) Thereforethe Court condudestha the Newlins and Quade’s
courterdaimsfail to dlegetha an atud conflict of interest existed sufficiert to warran
the apptmert of Cums coursel wheretheinsurer repreens bah the pgaintiff and
defendah See Janm®3 Corp., 91Cal. App. 4h & 1101.

Third, the Newins and Quade arguba they have theged a cotifct of interest
based onTravelers’ seledion ofineffedive defese coursal. They allege that Traveler’s
propcsed cousd failed onthreeinstances in prepamg a ndice of asodation of coursel.
(Dkt. No. 16, Newlins’ counterclaim/TPC 94 40-46; Dkt. No. 17, Quades’
courterdam/TPC1149-55.) They lso dlegetha the propeed defese coursel did na
undestandthar ethicd duies asinsurer-apponted defese coursel. (Dkt. No. 16,
Newlins’ counterclaim/TPC 99 47-48; Dkt. No. 17, Quades’ counterclaim/TPC 9 56-57.)
Travders oppases.

The Newins and Quade fhto provde anylegd auhorty tha typographcd
erroisin a naice of @dation of coursel or appointed defense counsel’s failure to agree
tha there wa a confict of interest demonstrate incampeternt coursel for purpcses of a
duty to defend. They merely cite to general propositions of law that the “duty to defend

indudes hiring canpetent coursel.” J.B. Aguere, Inc. v. Amecan Guaantee& Liab.
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Ins. Co.,59Cal. App. 4h 6, 14 (1997)see dso Gray Cary Wae & Freiderrich v.
Vigilant Ins. Co., 114Cal. App. 4h 1185, 1189 (2004) (“this duty [to defendjindudes
providing canpetert coursel and paing dl ressonalle and necgsary cets”). In J.B.
Aguer e, competent counsel includes “keepjng] abreat of the progresandstatus of the
liti gationin ordertha it may ad intelli gertly andin good fa&h onsettlement offers.” Id.
Herethe dlegdiontha there wa an atud conflict of interestto warrarn the appmtment
of independeincoursel due to proposed defense counsel’s typographical mistakes and
failureto acknowedge a corlifct are nd peisuasive orsuppoted.

In sum, the Court GRANTS Travelers’ motion to dismiss the Newlins and Quade’s
breach of cotrad claim for failingto sufficiertly dlege a breach @he cortrads.

2. Damages

Travders dso argustha the Newins have no dlegedthey have been daaged
by Travelers’ alleged breach. (Dkt. No. 32-1 & 11-12.) In fat the couterdaim dleges
they have nbsuffered any daages by the purpoted breach becae AIG fully defended
them in the Hamadeh litigaion by payng over $1.5nillionin atorneys fees and
$900,0000 settlethe Hanadeh litigation. The Newns respondtha Traveers refused
to acknowledge the Newlins’ right to independent counsel and refused to fund their
deferse & provided bytha coursel. (Dkt. No. 46 423-24.) As a result of the breach
and falureto recogizethe ight to Cumis coursdl, Travders has forfeitedits ahlity to
take advatage ofthesedion 2860(c) ree cap and accoiagly, the Newinsincurred
econanic lossin the anourt of the dfference bawveenthesedion 2860(c) rees pad by
AIG andthe vdue of regonalble atorneys’ fees the Newlins were responsible for to
Quade.(Dkt. No. 16, Newlins’ counterclaim/TPC 9 54.)

“UnderCalifornialaw, a breach of corad clam requres ashowing of
apprecade and atud damage” Agulerav. Hreli ArmstrongTire Corp., 223F.3d
1010, 1015 (& Cir. 2000) (dting Patert Scdfolding Co. v. Wili am $mpson Const. Co.,
256 Cal. App. 2d 506, 5111967) (“A breach of contract without damage is not

actionable.”)). A daim for naminad damages, specdative ham, or fear of fiure ham,
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withou ashowing of adud damages, does nat suffice. Agulera, 223F.3d & 1015 Ruz
v. Gap Inc., 622F. Supp. 2d 908, 917 (N.BCal. 2009). tis dsothe rdetha aninsured
Is ertitledto ony asinge ful deferse,Sdeco Irs. Co. d Ameica v. Paks, 170Cal.
App. 4h 992, 1004 (2009), and amsurertha has bornethe resporsibility and cst of
tha deferse is itself entitledto ashaiing or corribution bythe dher resporsible insurers,
seeContinertal Cas. Co. v.Zurich Ins. Co., 57Cal. 2d 27, 37 (1961 Firemars Fund Irs
Co. v. MaylandCasualty Co., 65Ca. App. 4h 1279, 1289, 1295 (1998). Theasure
of damages for any breach athe duy to defend are the “costs and attorneys fees
expended by the insured in defending the underlying action.” Emeald BayCommurty
Ass’n v. Gdden Eade Ins. Corp., 130Cal. App. 4h 1078, 1088-89 (2005).

Here,the Newins dlegetheyincurred econmic lossin the anourt of the
difference baveenthesedion 2860(c) rees pad by AlG andthe vdue of regonable
attorneys’ fees the Newlins were responsible for to Quade. (Dkt. No. 16, Newlins’
courterdam/TPCY 54.) However, in the Quade’s counterclaim, it alleges that on June
10, 2020the Newins assgnedto Quade kh thar rights underthelegd services
agreenert beéween Newins and Quadé¢o recover unpd excasfees from CCL andor
Travders. (Dkt. No. 17, Quade’s counterclaim/TPC 17.) Thereforethe Newins
canna seek as damages the difference in the amount of attorney’s fees to be paid to
Quade. Northdess the Newins further argudhat they arestill ertitledto seek danages
for emotiond distress caused by Travelers’ unreasonable refusal to fulfill its defense and
indemnity obligations. (Dkt. No. 46 425.)

However thetradtiond ruleis tha emotiond distressdamages are nd recoverale
on a breach of cdrad clam. See Wynn v. MéereyClub, 111Cal. App. 3d 789, 799
(1980). Moreoverthe caesthe Newins cite to suppot emotiond distressdamages
concern breach dheimplied covenanof good fath and far deding, nd a breach of
cortrad clam. (Dkt. No. 46 &25.) Accordngly, becagethe Newin have nbdleged
damages to suppot an dleged breach by Trahass, the Court GRANTS Travelers’

motion to dismiss the Newlins’ counterclaim for breach of camad.
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While Traveers did na moveto dsmissQuade’s breach of cortrad cdaim based
on danages, Quadejn thejoint oppasition, argustha it suffered danages, by mears of
assgnmernt from the Newins, in the anourt of the dfference bawveenthe sedion
2860(c) rées pad by AIG andthe regonable raesthe Newins becanelegdly
resporsible forto Quade. (Dk No. 46 425.) Travéers, in regy, argustha while an
insurermay nd take advatage ofthe rde capin seaion 2860if it did nd med its duty to
defend and accept tender of the insured’s defense, in this case, becase Travéers
accepted the Newlins’ tender, it did na forfeit the benats of sedion 2860. Travers
raises anissue of fac¢ that is nat amenalbe to deeminaion on amotionto dsmiss
Thereforethe Court condudestha Quade hasufficiertly dleged denages.

Based on the reasoning above, the Court GRANTS Travelers’ motion to dismiss
the breach of contract claim in the Newlins’ and Quade’s counterclaims.

3. Newlins’ Breach of the Covenant of Good Faith and Fair Dealing

Travders dso movesto dsmissthe coumerdaim for breach othe covenanof
good fath and far deding filed bythe Newins. (Dkt. No. 32-1 &423-24.) The NeWns
oppce. (DK. No. 46 428-29.)

“California law implies a covenant of good faith and fair dealing in every
insurance cotrad.” Anguano v. Alstate Ins. Co., 209F.3d 1167, 1169 ¢ Cir. 2000)
(per curam) (citing PPG Indus., Inc. v.Transameica Ins. Co., 20Cal. 4th 310, 312
(1999)). “This duty extends to an insurance company's insureds,” Anguano, 209F.3d d
1169, and “requires each contracting party to refrain from doing anything to injure the
right of the other to receive the benefits of the agreement,” Egan v. Miua of Omaha Is.
Co., 24Cal.3d 809, 818 (1979). A breach of covenaihgood fath and far deding
cannd survive alsert any coverage under amsurance pbcy. Waler v. Truck Irs.
Exchange, In¢ 11Cal. 4th 1, 36 (1995)Cybenet Vertures, Inc. v. Hatford Ins. Co. o
the Mdwest, 168 F3d. App’x 850, 853 (¢ Cir. 2006) (quaing Brizuda v.Calfarm Ins.
Co.,116Cal. App. 4h 578, 594 (2004(‘A claim for breach othe covenanhof good
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faith and far deding cannbbemaintained where a paris barred fron bringing a ¢aim
for breach of commad.”)).

Here,the breach othe covenathof good fath and far deding stemsfrom
Travelers’ refusal to provide independent counsel dueto a conlict of interest Becawse
the Court dismisses the breach of contract claim based on the Newlins and Quade’s
inahlity to plawsibly dlege a breach ahe cortrad, the daim for breach othe covenan
of good fath and far deding dso fails. See P&k TownsendLLC v. Clarendon Ameca
Ins. Co., 916F. Supp. 2d 1045, 1057 (N.[za. 2013) (asmissng breach otheimplied
covenant of good faith and fair dealing because the claim hinged on plaintiffs’ asserted
right to independeincoursel dueto a conlict of interest which the camplaint fail edto set
forth). Accordngly, the Court GRANTS Travelers’ motion to dismissthe Newlins’
courterdaim for breach otheimplied covenanof good féth and far deding.

4, Quade’s Third Claim for Indemnity-Equitable Subrogation-Waiver -
Estoppd

Travders moves to dsmissthethird cawse of a¢ionin Quade’s counterclaim
initialy argungtha becase it relies onthe same fads asthe breach of cdrad daim,
this clam dso fails. (Dkt. No. 33-1 820-22.) Addiondly, Travders argue tha the
third cawse of ationis a hodgepodge ofabiguows claims that fails to state a ¢aim and
contends tha Quade hafalledto dlege fatsto suppot the demerts of equtalde
subrogdion and eqgitlade indemnity. (Id.) In resporse, Quadeanerdy redtes argumens
concermngthe breach of cdrad dam withou exdaining wheherthe couterdaim
aleges clams for indemnity, equtade subrogdion, waver and stoppd. (Dkt. No. 46 &
29-30.)

The Quade’s counterclaim alleges a claim titled “Indemnity-Equtalde
Subrogdion-Waiver/Estoppel.” (Dkt. No. 17, Quade’s counterclaim/TPC §77-81.) The
facts supporting the cause of action is based on Travelers’ refusal to appoint independent
coursdl based onits reservaion of rights and, & such, Travelers’ inability to rely on the

rate capin seaion 2860. d.) Therefore, Travelers’ is obligated to pay Quade excess

20
20cv765-GO(DEB)




© 00 N oo 0o A W DN P

N N NN NDNNDNNNRRRRRRR R R R
©® N O 00 W NP O © 0N O O W N B O

q

ase 3:20-cv-00765-GPC-DEB Document 73 Filed 11/02/20 PagelD.2827 Page 21 of 26

fees in the amount of $1.7 million, plus interest based on the Newlins’ assignment of
thar rights underthelegd services agreenent with Quade. I¢.)

“In the insurance context, equitable subrogation and equitable contribution
dodrines each pdain to the dlocdion of castswhenthereis morethan one ptertialy
resporsible insurance copany. But, the two doctrines are ‘entirely different” concepts.”
Transcortinertal Ins. Co. v. Irs. Co. d the Sate d Penn, 148Cal. App. 4h 1296, 1303
(2007) (atation amitted). “Equitable subrogation allows an insurer that paid coverage or
defense costs to be placed in the insured’s position to puisue a ful recovery fran andher
insurer who wa primairily resporsible fortheloss Fireman’s Fund Ins. Co. v. Maryland
Casualty Co., 65Cal. App. 4h 1279, 1295 (1998)Equitable contribution, on the other
hand, apjpesto appotion castsamonginsurers tha sharethesame levd of liallity on
thesame risk asto thesameinsured?” Id. “In the case of insurance, subrogation takes
the fom of aninsurersright to be paiin the paition oftheinsuredin orderto puisue
recovery fran third patieslegdly resporsible to theinsured for dosswhichtheinsurer
has bah insured and pa.” Id. a 1305. By thar description, a ¢aim for equtalde
subrogdion and eqiialde cortribution are broughby theinsurers. Here, Quades nat an
insurer and haalso na pad ou anymonies. Thereforethe Court condudestha the
third cawse of atdion fals to state a ¢am. Accordingly, the Court GRANTS Travelers’
motion to dismiss Quade’s third cause of action.

C. CCL’s Motionsto Dismiss Third Party Complaintsfiled by the Newlins,
Quade, and AIG

CCL movesto dsmissthethird paty complaints filed bythe Newins, Quade and
AlG clamingtha the canplaints violate the rde aganst claim splitti ng becase the same
exad claim is pendngin state cout. (Dkt. Nos. 50-52.) AIG fled an oppsition. (DK.
No. 58.) Quade and the Newlins filed a joinder with AIG’s opposition. (Dkt. Nos. 61,
62.) CCL filed ajoint redy to the oppaitions. (Dkt. No. 70.)

The Newlins’ third paty camplaint aganst CCL alleges one casge of adion for

breach of cotrad of the Sarta Fe Irngaion District Contrad andthe Propety Ownes
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Contract by refusing “to defend on terms that protected the NEWLINS’ rights, and
refusing to indemnify the NEWLINS.” (Dkt. No. 16, Newlins’ Courterdaim/TPC 1 58.)
As an assignee to the Newlins’ rights under the legal services agreement with Quade to
recover unpia excesfees from CCL, Quade’s third party complaint against CCL alleges
breach of cotrad. (Dkt. No. 17, Quade’s Counterclaim/TPC {165-72.) Becawse AIG
pad forthe defese ofthe Newinsin the Hamadeh Llitigaion, AIG’s third party
complaint aganst CCL as<erts equtalde subrogdion-exprascortracdud indemnity;
equtade subrogdion-cortradud promiseto procure pmary coverageand equale
cortribution-propotionaeliahlity. (Dkt. No. 14 AIG’s Counterclaim/TPC 9 56-64;
65-69 79-81.)

In state cout, the penthg crasscomplaint filed bythe Newins on Decenber 7,
2017 aganst CCL alleges breach of cotmaa and nefijgence. (Dk No. 51-2 CCL’S
RIN4 Ex. A, Newlins’ State Court CrossComplaint 158-76 83-92). The breach of
contract claim is also based on CCL’s breach of the Santa Fe Irrigation District Contract
andthePropety Ownes Contrad by fali ngto timely accepthetenderetter for defese
andindanmnity. (Id. §1170-73.) The crsscomplaint dso seeks damages for express
indannity, equtalde indemnity, total indannity, compardive equtalde indemnity,
cortribution, appotionment, and delaraory rdief. (d. 11127-156.) No pay disputes
tha the damsin thestate and fedellacout cases are nedy iderticd.
CCL arguestha thethird paty complaint filed bythe Newins shoud be dsmissd under
the dod¢rine of daim splitti ng becase thereis dready a penag cresscomplaint in state
coutt with thesame daim bang dleged agianst CCL in this case. (DK. No. 50-1.) Ato

4 CCL filed three requests for judicial notice of the Newlins’ cross complaint filed in state court. (Dkt.
Nos. 50-2, 51-252-2.) UndefFederdRule of Evdence 201the Court may takejudicial naice of
filingsin aher couts. Accordngy, theCourt GRANTS CCL’s requestsfor judicia natice. See Reyna
Pasta Bdla, LLC v. Msa USA, Inc, 442F.3d 741, 746 n. 6 (A Cir. 2006) United Sates exrel.
Rolinson Ranchga Citizers Coundl v. Baneo, Inc, 971 F.2d 244, 248 (9th Cir. 1992) (“We may take
natice of proceeighgs in ather couts, bah within and withou the federhjudicial system, if those
proceethgs have a direct relation to the matters at issue.”).
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Quade and AIGCCL arguestha thar third paty complaints dl egethe same pimary
rights for recovery athe pendhgstate cout adion baed onthe dleged breach dhe
same corrads relatedto the same propety arnsing from the Hanadeh litigaion asthe
Newlins’ third paty complaint. (Dkt. Nos. 51-1; 52-1.) CCL corntendsthat any
judgmert in this case woud necesaily impar ajudgmert in the pendhg state cout
adion ait woud adudicae thesame rights and olli gaions underthe same corirads.
(Dkt. No. 51-1 &5; Dkt. No. 52-1 &5.) Moreover, becae Quade, sthe asgnee, and
AIG, asthesubrogee, bth standin the shoes of the asgnor andsubrogor,theystandin
privity with CCL. (Dkt. No. 51-1 &6-7; Dkt. No. 52-1 &6-7.) In reponse,the Newins,
Quade and AIG do nalispute that claim splitting bas thethird paty complaints asthere
IS a pendhg state law crasscomplaint with thesame daim; insteadthey argudha the
equities of the case require that the Court deny dismissal and “enter an order advisingthe
parties that the Court will exercise supplemental jurisdiction over the Newlin parties’
third paty complaints aganst CCL Contradingin the evehthe Newins dismissther
pendng state crasscomplaint aganst CCL Contrading withou prgudice” (Dkt. No. 58
at 16, see dso Dkt. Nos. 61, 62.)

CCL movesto dsmissreying onthe daim splitting andysisprovdedin Adansv.
California Dept of Hedth Sevs., 487F.3d 684 (%h Cir. 2007)ovaruled on ther
grounds by Taylor v. Surgdl, 553 US. 880, 904 (2008). Undé¢ne dodrine, Plaintiffs
generdy have noight to maintain two separae adionsinvolving the same subjed
matter & the same time in the same cout and agmst the same defendant.” Id. at 688
(quaation and dation anitted). Borrowing from thetest for daim prdusion,the cout
must assess “whether the second action is duplicative of the first, [and] exanine wheher
the cages of adion and réef sough, as well asthe paties or piviesto the ation, are
the same.” Id. “After waghing the eqities of the ca&e, the dstrict cout may exercse its
discretionto dsmissa dupi cative later-filed ation,to stay tha adion pendng resolution
of the prevously filed ation,to enoin the paties from proceedhg withit, orto

comsolidae bdh adions.” Id.
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However,Adans does not govern the Court’s analysis here. Claim splitti ng
apfdies only to dugicaive caesinvolving concurrenjurisdiction within federa cout,®
and dos nat apgy inthis case, invalving concurrebjurisdiction béweenstate and
federd cout. SeeColorado Rver Water Conservation Dist. v. Unted 3ates, 424 US.
800, 817 (1976) (“as baweenstate and fedellacouts, the rdeis tha ‘the pendency of ar
adionin thestate cout is no barto proceethgs concering the same matterin the
Federd coutt havingjurisdiction . . ! As beaween federadistrict couts, . . .though no
predse rule has evolved, the general principle is to avoid duplicative litigation.”) (internd
citations omitted), Nod v. Hdl, 341F.3d 1148, 1159 8 Cir. 2003)(“[O]verlapping or
eveniderticd federd andstate cout liti gation may proceedgimultaneosly, limited ony
by doctrines of abstention and comity[.]”); Chromdogic LLC v. Yang, Case No.SACV
13-01575V S(CWx), 2013 WL 12125537 t&3 (C.D. Cal. May 9, 2013) (@im-splitti ng
did na appy to cese invalving similar damsin feder& andstate cout as claim-splitti ng
Is amed d dudicdive liti gaion within feder& couts).

In Kanaper v. Sudfolk Courty Socfor the Rrevertion d Crudty to Anmads, Inc.,
722F.3d 88, 92-93 (2€ir 2013),the dstrict cout dismissedthe canplaint under ¢aim
splitting baed onthe fad tha the gaintiff had a penthg state cout case invalving the
same fads. Id. a 89. TheSecondCircuit recogizedtha underthe Nnth Circuit case of
Adans, a plaintiff does not have a right to “maintain two separde adionsinvolvingthe
same subjed matter & the same time in thesame cout and agmst the same defendat?,
Id. a 92 (atation anitted) however,‘as between state and federal courts, the rule is that
the pendency of an &enin thestate cout is no barto proceethgs concering the same
matter in the Federd cout havngjurisdiction.” Id. (citing Colorado Rver Waer, 424
U.S. & 817). The coumaedtha the appropete andysisto deaemine wheher astay or

® Interestingly, in CCL’s reply, in disputing the oppositions’ suggested solution, CCL challenges the
cases cited bythe oppaition argung tha those caes dl invavedtwo federd cases, na astate and
federa case.
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dismissl was warraried on an khegedy dugdicaive federaclaim with astate cout
pardlel proceethgis underColorado Rver. Id. a 93.

Similary, in Wyles v. Sissman 661Fed. Appx 548, 552 (1th Cir. 2016), duing
the pendency of state cout complaint, the paintiff filed a conplaint in federa cout
aserting nealy iderticd clams. Id. a 549. The htrict cout dismissedthe canplaint
underthe daim splitting dodrine. Id. The Teth Circuit hdd that the dstrict cout erred
in dsmissing baed on taim-splitting becase it apgies ony when boh canplaints are
in federd cout. Id. at 552.

Thereforepecase daim splitti ng underAdans does nat apgy to this case
involving federal and state concurrent jurisdiction, the Court DENIES CCL’s motionsto
dismissthethird paty camplaints filed bythe Newins, Quade and AlIGsegdly
unsuppoted.

D. LeavetoAmend

In their opposition to Travelers’ motion to dismiss the Newlins and Quade’s
courterdaims, in the everthe Court grarts dismissl onthar claims, they seekleaveto
file an anended couterdaim. (Dkt. No. 46 413 n.2 19 n.4 31 n.5.) Becawse the
Newlins and Quadenay curethe defciendaes naedin the order, and amandnent
would na be fuile, the Court GRANTS the Newlins and Quade’s request for leaveto file
an anended couterdaim. See DeSo, 957F.2d d 658 Schreiber, 806F.2d & 1401.

Conclusion

Based onthe abovehe Court GRANT S Travelers’ motions to dsmissthe
courterdaims filed bythe Newins and Quade. In addon,the Court DENIES CCL’s
motions to dsmissthethird paty camplaints filed bythe Newins, Quade and AlG. Theg
Iy
Iy
Iy
Iy
Iy
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Newlins and Quadenay file anended couterdaims on or beforédNovember 20, 2020.
The heaing set on Novenber 6, 202Ghdl bevacated.
IT ISSO ORDERED.

Dated November 2, 2020 @ / CJ‘@

Hon. Gonzalo P. Curiel
United States District Judge
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