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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

LISA GOLDEN Case No.:20-cv-855DMS (AGYS)
Plaintiff,
ORDER GRANTING DEFENDANTS'
V. MOTIONS TO DISMISS

RICHARD KIPPERMAN, DAVID
ORTIZ, and TIFFANY CARROLL

Defendand.

Pending befor¢he Court are Defendants’ Motions to Dismiss. (ECF No. 10,
Plaintiff did not file aresponse impposition. For the following reasons, the motions
granted.

l.
BACKGROUND

On November 15, 2017, Plaintiff Lisa Golden (“Plaintiff”) filed a voluntary peti
for relief under Chapter 7 of the United States Bankruptcy Code in the United
Bankruptcy Court for the Southern District of CaliforntseeNo.17-06928-MM7 (Bankr.
S.D. Cal. 2017).Defendant Richard Kipperman wHsereafter appated the Chapter
Trustee for Plaintiff oankruptcycase andhecurrentlycontinues to serve in that capac

20-cv-855 DMS (AGS)

c. 27

14.)

are

Lion
State

~

—
<

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2020cv00855/675119/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2020cv00855/675119/27/
https://dockets.justia.com/

O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

(Kipperman Mot. to Dis., ECF No. 10, at 1.) Defendants Déxiiz and Tiffany Carrol
are employees of the Office of the United States Trugteéempl. at 4.)The Office of thg

United States Trustee supervises the administration of cases and trustees in bankruj

cases commenced under Chapter 7, 11, and 1 d@ankruptcy CodeSee?28 U.S.C. §
586(a)(3). One of the primary functions of the United States trustee is to mainta
supervise a panel of private trusteeme28 U.S.C. § 586(a)(1), but theyay serve and
perform the duties of a private trustee under certain circumstarises28 U.S.C. §
586(a)(2).

On May 6, 2020, Plaintiff filed the presditvensclaim, alleging that Defendan
violated her Due Process and “Equal Access” rights and engaged in gender discrin|
(Id. at 34.) Specifically, Plaintiff contends Defendant Kipperman “illegally seized a
including real property and deprived [her] and [her] settled trust of [her] rights ®
assets,” “used gender discrimination to deprive [her]” of her assets, and “took og
actions to deprive [her] of equal access to the litigation / defense of these addetst.
4.) Plaintiff alleges Defendant Tiffany Carroll “personally assisted in the deprivat
these assets and was responsible for hiring and supervisingdRitpgperman(] anc
David Ortiz.” (d. at 5.) Defendants’ alleged acts occurred during the “administ[ra
of [Plaintiff’'s] bankruptcy estate in the United States Bankruptcy Cowhd Plaintiff
sued each Defendant for acts undertaken in their alffapacity. $ee id.at 24.)
Defendants now move to dismiss Plaintiff's complaint. (ECF No. 10, Ebj the
following reasons, Defendants’ motions are granted.

I.
LEGAL STANDARD

Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead a claim with e
specificity to “give the defendant fair notice of what the . . . claim is and the ground
which it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 545 (2007) {ernal quotatior
marks omitted). A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6

the legal sufficiency of the claims asserted in the complaint. Fed. R. Civ. P. 12
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Navarro v. Block250 F.3d 729, 731 (9th Cir. 2001). Incoteng a motion to dismiss, g

material factual allegations of the complaint are accepted as true, as well aoahlvbzs
inferences to be drawn from the@abhill v. Liberty Mut. Ins. C9.80 F.3d 336, 338 (9th

Cir. 1996), but a court need not accelptcanclusory allegations as trueHolden v.
Hagopian 978 F.2d 1115, 1121 (9th Cir. 1992) (citation omitted). A motion to dis
should be granted if a plaintiff's complaint fails to contain “enough facts to state a
to relief that is plausible. Twombly 550 U.S. at 544.

A complaint can also be dismissed for lack of subject matter jurisdicBest-ed.
R. Civ. P. 12(h)(3) (“If the court determines at any time that it lacks sujatter
jurisdiction, the court must dismiss the actiortli).is a fundamental principle that fede

courts are courts of limited jurisdictionOwen Equip. & Erection Co. v. Kroge437 U.S|

365, 374 (1978). “A federal court is presumed to lack jurisdiction in a particass

unless the contrary affirmativelppears.”Stock West, Inc. v. Confederated Tribes of
Colville Reservation873 F. 2d 1221, 1225 (9th Cir. 1989) (internal citations omitted).
party asserting subject matter jurisdiction has the burden of establishiigkikonenv.
Guardian Life Ins. C9.511 U.S. 375, 377 (1994).
.
DISCUSSION
Defendantdirst move to dismiss Plaintiff's complaint for lack of subject ma
jurisdiction because of théarton doctrine andthe doctrine of sovereign immunit
Defendants also move to dismiss Plaintiff's compléontfailure to state a claim becay
they are entitled to quagidicial immunity for actions undertaken in their official capac
Each argument will be addressed in turn.

A. BartonDoctrine

First, Defendantsallege the Court lacksirisdiction over Plaintiff's claims again
thembecause of thBartondoctrine. (Kipperman Mot. at 1; Carroll and Ortiz Mot. to Di
ECF No. 14., at %. As applied in the Ninth Circuit, “thBarton doctrine requires ‘that
party must first obtain leave of the bankruptcy court before it initiates an actoiother
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forumagainst a bankruptcy trustee or other officer appointed by the bankruptcy cc
acts done in the officer’s official capacityln re Harris, 590 F.3d 730, 741 (9th Cir. 200
(quoting In re Crown Vantage, Inc421 F.3d 963, 970 (9th Cir. 2005)) (emphasi

yurt fe
9)

in

UJ

original). Absent leavérom the court that appointed the trustee, the other forum “lacks

subject matter jurisdiction ovéine suit.” Id. Because Plaintiff suedefendantgpursuant
to acts taken irtheir official capacity, (Compl. at 2), and did not seek leave of
bankruptcycourt (the appointingourt), this Court lackgurisdictionover her claims In
re Harris, 590 F. 3d at 744 [a] court other thanthe appointing court has no jurisdicti
to entertain an action against the trustee for acts within the trustee’s authority as al
of the court without leave of the appointing court.”) (emphasis and alterationgimadr|
(internal quotation marks and citations omitted).

B. Sovereign Immunity

Next, Defendants contend the Court lacks subject matter jurisdiction becau
suit is barred by sovereign immunity. (Carroll and Ortiz Mot. at 5.) The United S
a sovereign, is immune from a suit unless it has waived its immudég. Dep’t of Arm
v. Blue Fox, Ing.525 U.S. 255, 260 (1999). “A court lacks subject matter jurisdiction
a claim against the United States if it has not consented to be stheat olaim.” Balser
v. Dep’t of Justice, Office of U.S. Trust&27 F.3d 903, 910 (9th Cir. 2003). “When
United States consents to be sued, the terms of its waiver of sovereign immunity de
extent of the court’s jurisdiction.U.S. v. Motta, 476 U.S. 834, 841 (1986) (citing)S. v.
Sherwood312 U.S. 584, 586 (1941)).

In Balser v. Department of Justice, Office of U.S. TryskeeNinth Circuit held ths
a suit against the Office of the United States Trustaesuit against the United StateSee

IAlthough the Court lacks jurisdiction based onBagtondoctrine, pro se pleadings mt
be construed liberally.See Draper v. Rosarid36 F.3d 1072, 1080 (9th Cir. 201
(internal citations omitted). Accordingly, the Court will address Defendants’
arguments.

20-cv-855 DMS (AGS)

the

on

n Offic

se th

[es, ¢

S

over
the

fine |

it

1St
16)
other




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

al

Balser 327 F.3d at 907.Here, Plaintiff sued all three Defendants in their “offi¢
capacity.” (SeeCompl at 23.) When analyzing sovereign immunity, any lawsuit agdinst
an agency of the United States or against an officer of the Unidieeb$ his or her official
capacity is considered an action against the United St&es.Sierra Club v. Whitman
268 F.3d 898, 901 (9th Cir. 2001). Accordingly, Plaintiff's claims mustdmesidered as
an action against the United States. As such, Plaintiff's claims are barred by soverei
Immunity.

Furthermore, Plaintiff brought her claims aBigensaction. SeeCompl. at3.). To
the extent that Plaintiff assertBavensaction, “[her] claim does not abridge sovereign
iImmunity because Bivenssuit is against a federal employee ‘in his individual rather than
official capacity.” Balser, 327 F.3d at 909 (9th Cir. 2003) (citiktplloman v. Waft708
F.2d 1399, 1401 (9th Cir. 1983)). “The existence &eensclaim ... does not state|a
viable cause of action against the United States trustee acting in his official capacity.”
see also Consejo de Dessarollo Economico de Mexicali, A.C. v. United 8&itds.3d
1157, 1172 (9th Cir. 2007) (“[A] Bivens action can be maintained against a defemgant
his or her individual capacity only, and not in his or her official capacity.”) (alteratipn i
original) (internal quotation marks and citations omitted). Here, Plaintiff sued each of th
Defendants in their official capacity, and as such, her complaint is “merely...an@her
of pleading an action against the United States, which would be barred diycthae of
sovereign immunity.”SeeConsejo de Dessarollo Economico de Mexicali, A482 F.3d
at 1172. Plaintiff “does not claim damages based on the past unconstitutional acts ¢
Federal officials in their individual capacitishereforethe Court lacks “subject matter
jurisdiction over the claim because the United States has not consented to its tkicig|
sued in their official capaciti€s.See d.

C. QuastJudicial Immunity

Defendantsalsocontend they are subject to qupsiicial immunity from liability
for acts taken within the scope of their authority. (Kipperman Mot. at 2; Carroll arzd Orti
Mot. to Dis., ECF No. 14, at-4.) “Bankrupcy trustees are entitled to broad immunity
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from suit when acting within the scope of their authority and pursuant to calert’q
Bennett v. Williams892 F.2d 822, 823 (9th Cir. 1989). “[Clourt appointed officers
represent the estate are the functional equivalent of a trudteee’ Harris, 590 F.3d a
742 Because trustees “[performmany of the functions that had been assigned preuvig
to the bankruptcy judgetheyare eligible for derived quasi judiciahmunity. SeeBalser;
326 F.3d at 910 (“In light of the fact that United States trustees assume thel |
functions historically vested in bankruptcy and district courts, the actions of the

States trustees logically must be cloaked in the same immunity.”)

All Defendants here areankruptcy trusteeand are thereforeligible for derived
guastjudicial immunity. To qualify for quagudicial immunity, the trustee must establi
“(1) their acts were within the scope of their authority; (2) the debtor had nottbeig
proposed ets; (3) they candidly disclosed their proposed acts to the bankruptcy col
(4) the bankruptcy court approved their actd’re Harris, 590 F.3d at 742.

Here, Plaintiff alleges that Defendant Kippermdiegally seized assets includir]
real property and deprived [her] and [her] settled trust of [her] rights to these a
(Compl. at 4.) Plaintiff is clear in her complaint, however, that her allegations arise
the bankruptcy court proceedingsstead of administering the estate, Richard Kipper

set upon a course of illegally seizing assets in collusion with his personal frier

professional peer Judge Margaret Mann, including over $3,000,000.00 of reatyamok:

in excess of $100,0000 in rents from said property[.]” (Compl. at 4.) In his declara
Kipperman states that any seizure of asserts was undertaken pursuant to ng
opportunity for hearing, and a court order, pursuant to the rules bhttkeuptcycourt.
(Ex. A. to Kipperman Mot. at § 6.) Furthermore, Kipperman provides a list of n(
from the bankruptcy court, arguing they “exemplify that certain material actdich
Plaintiff complains were only achieved after appropriate notice, an opportunity to O
and Bankruptcy Court approval, within the course and scope of [his] duties as’tr(ste
at 1 7.) Indeed, Plaintiff's only claims against Kipperman result from the seizure of

as part of théankruptcycase. Accordingly, the Court finds Kipperman is eligible
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guastjudicial immunity. Becausdlaintiff's only claims against Carrol and Ortiz arise jout

of their alleged supervision of Kippermathey are also eligible for qugsidicial

immunity. (SeeCompl. at 4) (“Richard Kipperman was hired and appointed by David

Ortiz and Tiffary Carroll for the purpose of administering a bankruptcy estate in the Unitec

States Bankruptcy Court.”)
D. Leave to Amend

Generally, leave to amend is granted “even if no request to amend the plead
made unless [the court] determines that the pleading could not possibly be cured
allegation of other facts.’Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000) (en bs
(citation omitted)). Although plaintiffs proceedipgo seshould be given anpportunity
to amend their complaints to overcome any deficiencies, leave to amend is nodr|
when ‘it clearly appears the deficiency cannot be overcome by amendm&ei
Ashelman v. Pop&93 F.2d 1072, 1078 (9th Cir. 1986) (affirming district ceudismissa
of pro secomplaint without leave to amend because plaintiff's complaint did not in
“allegations sufficient to overcome judicial and prosecutorial immunitieBIgintiff fails
to plead facts to show this Court has jurisdictidvioreover, Defendants’ immunities
Plaintiff's claims could not be overcome by any amendment. Accordingly, the
declines to grant Plaintiff leave to amend.

1.
CONCLUSION AND ORDER

For these reasons, Defendants’ motions are granted

IT IS SO ORDERED.

Dated: September 9, 2020
Q/m\ ™. %

Hon. Dana M. Sabraw
United States District Judge
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