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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTH BAY UNITED PENTECOSTAL Case No20-cv-00865BAS-AHG

CHURCH, et al,

Plaintiffs ORDER DENYING PLAINTIFFS’
’ RENEWED MOTION FOR A

V. TEMPORARY RESTRAINING

GAVIN NEWSOM, in his official ?NFSBEET(?SNPF({EE'FM&A%Y
capacity as the Governor of Californg, .
al.,

Defendan.

l. INTRODUCTION

This casarises from the State of California@forts to limit the spread dfhenovel
severe acuteespiratory syndromeelated coronaviru$SARSCoV-2) that hasupendec
society. Theillness caused by the virusgronavirusdisease 2019 (COVIE19), has killed
more thartenthousangeople in Californiand sickened many mord&here is no knowt
cure, wdely available effective treatment, or approved vacdmethe disease And
because peoplafected with the virus may be asymptdic, they may unintentionall,
infect othersaround them Therefore physical distancing that limigghysical contacts

essentiato slow the spread of the virus.
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To ensure physical distancing, the Governor of California has issued a se
restrictions on public gathering¥his case centers dine restrictionsor in-person indoor
religious worsip services. Plaintiffs South Bay United Pentecostal ChanchBishop
Arthur Hodges lllallegethese restrictionsiolate their constitutional rightdy limiting
their ability to freely exercise their religion.

An earlier version of California’s restrictions prohibited Plaintiffs from holding

ries

in-personworship services In May 2020, Plaintiffs asked the Court to enjoin those

restrictionswhile this case proceededAfter the Court denied Plaintiffs’ request f
extraordinary relief, they appealed tfee Court of Appeals for the Ninth Circuit a
concurrently requested an emergency injunction, which was deRilahtiffsnextasked

the Supreme Court for emergency relief, but it, too, denied their regokesitiffs later

requested that their appeal be sent back to this Court to allow the Coacotwsider

whether California’s restrictions should be enjoined in light of new developmé&hts|

Ninth Circuit granted their request.
Now before the Court is Plaintiffs’ renewstbtion for a temporary restraining orc

or preliminary injunction.In San Diego CountyCalifornia’s restrictiongurrently limit

or
nd

er

Plaintiffs indoorworshipservices to 25% of building capacity or 100 people, whichever

is fewer. The restrictions alsorbid group singing and chantingndoass. Thus, the
challengedestrictions arenorenuanced anéenientthan the rules the Court previous
consideredin May. Plaintiffs now argue however, that California’s “scientific
pronouncements” are “largely baseless,” and that by *“all reasonable sc
measurements,” tHeOVID-19 health emergency “has ended.” (ECF No. 61 at-4132
They also argue the Stateestrictiondreatcertain secular businessesre favorably tha
religious organizationand hae been enforced a discriminatory mannerConsequently
Plaintiffs argue the restrictions regardingndoor worship servicesand singingare
unconstitutional and should be enjoirtezfore trial.

California paints a different picture of the current circumstantesressethe crisis

is ongoingand filled with uncertaintyCaliforniahighlightsthat COVID-19 infections anc
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deaths surgedfter the Courtonsidered Plaintiffs’ first requett erjoin the State’s rules

And although PlaintiffsTenewed motion citethat “[a]s ofJuly 14, 2020, California lfis]
only reported a total of 7,227 deaths fr@®VID-19,” the State points otlhatthis count
had swelled to 12,407 as of August 31, 202(Rate’s Opp’'n9:18-21, ECF No. 57see
also Renewed Mot. 1:28¢5, ECF No. 53l.) California argues “these numbers
enormous, far greater than the number of people killed in the 9/11 terrorist attac
those who lost their lives iHurricaneKatrina.” (State’s Opp’'rD:21-23.) The State als
claimsPlaintiffs “ignore the reasofor why the State has been able to slow the spre
the disease: the imposition of the very types of public health restrictions thifidlask
the Court to emin.” (Id. 10:14-17.) “Enjoining restrictions because they have pro
effective in curbing COVIBL19 would be ‘like throwing away your umbrella in a rainstc
because you are not getting Wethe State argues(ld. 10:26-28 (citing Shelby @y. v.
Holder, 570 U.S. 529, 590 (2013) (Ginsburg, J., dissejiting herefore poth California
and the County of San Diego urge the Court to again refuse Plaintiffs’ refgue
extraordinary relief.

Ultimately, the Court concludes Plaintiffs have not met their burden to demor

they are entitled to a preliminary injunctieffan extraordinary remedy never awardec

of right” Winter v. Nat. Res. Def. Council, In655 U.S. 7, 24 (2008)Therefore, for the

following reasons, the CoufENIES Plaintiffs’ renewed motion for a tempora
restraining order or preliminary injunction.
Il BACKGROUND

A. SARSCoV-2

Transmission Although much remains uncertain abdbe novel coronavirus

“there is consensus among epidemiologists that the most common mode of transm

SARSCoV-2 is from person to person, through respiratory droplets such as those

produced when an infected person coughs or sneezes, or projects his or hiarcogte
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speaking, singing and other vocalizatioffDr. Watt Decl. 1 27ECF No.57-2%; accord
Dr. Rutherford Decl{ 28 ECF No. 573.2) The virus can alsoliVe on certain surface
for a periodof time, suggesting that fomite transmission (throwgithing a surface whe
thelive virus is present) is possible,” but this method of transmission “is not believe(
a common method by which individuals can be infected by the.¥ildy. Watt Decl.
29; see alsdr. Rutherford Decl. § 30.Jhere is also “broad consensus that people
are not experiencing symptoms can still spread S&RV-2.” (Watt Decl. § 30see alsc
id. 1 31;Dr. Rutherford Decl. 11 2€82.) “Therefore, individuals who themselves n
have enunknowingly infected by others can themselves become unknowing tras
of the virus” (Dr. Watt Decl. § 32accordDr. Rutherford Decl. | 27.)

1 Dr. James Watt is the Chief of the Division of Communicable Disease Control of ber @&

Infectious Diseases at the California Department of Public HealthRFCD (Dr. Watt Decl. 1 2.) He

received his doctor of medicine from the University of California, San Diego in 1993 andter’'s
degree in public health from the University of California, Berkeley in 19@59 3.) Dr. Watt previously
worked for the Centers for Disease Control and Prevention (“CDC”) as an Epicieelligence Servics
Officer in the Respiratory Diseases Branchd. [ 4.) He is also an Associate at the Johns Hog
Bloomberg School of Public Health and a Clinical Professor at the University afi@aifSan Francisg
School of Medicine, where he teaches graduate studemsblic health and medical students ab
communicable disease controld.( 5.) His professional commendations include the U.S. Public H
Service Achievement medal in 2000, the National Center for Infectious Diseases Alvard in 2001
and Outstanding Achievement Awards from the CDPH in 2015 and 204.6] §.) Dr. Wit has beet

“very involved” in the CDPH’s response to the COVID pandemic, “working full time for

approximately 6670 hours per week to address the pandemic” from Jard@#§to the date of hi
declaration. I@. T 15.) The Court addresses Plaintiffs’ objections to Dr. Watt’'s declaration and
evidence belowSee infranote 7.

2 Dr. George Rutherford is the Salvatore Pablo Lucia Professor of Epidemiol@ygnBve

Medicine, Pediatrics, and History at the University of California, San B@m&chool of Medicine. (Dr.

Rutherford Decl. § 4.) He also leads the Division of Infectious Diseas€&labdl Epidemiology in thg
Department of Epidemiology and Biostatisticéd.)( Further, Dr. Rutherford is an adjunct professo
the University of California, Berkeley School of Public Healtld.)( He also serves as the “Director

Global Strategic Information Group in the Institute for Global Health Segeat U.C. San Franciscq.

(Id.) Dr. Rutherford received his doctor of medicine from the Dukeversity School of Medicine i
1978. (d. 1 2.) He also received training in epidemiology in the CDC’s Epidemic Intelligeeicece

and spent ten years in various public health positions before entering acadéngi&.)( Since the nove

coronavius emerged, Dr. Rutherford has “devoted substantial time to researching and studyinug'tf
as part of his epidemiology roles and has “spoken extensively on topics related to theoranelirus
and the disease it causes during 2020,” including through presentations to the California
Association and the California Health and Human Services Ageiatyy 14.)
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Gatherings Group gatherings increase the risk of transmission of the virus.
Watt Decl. 1 3#43; see alsdDr. Rutherford Decl. 11 452.) “The more people th;

gather, the higher the likelihood that an infegbedson will be presentAlso, the larger

the gathering, the higher the numbempebple who may be secondarily infected by

infectedperson” (Dr. Watt Decl. § 42see alsdr. Rutherford Decl. { 47.) “Evidenc¢

indicates the risk of transmission agathering increaseshen individuals are in clos

proximity to one another for an extended period.” (Dr. Watt Decl. 1 43.) The tsansmi

risk also“increases with both the length of time the gathering lasts and the proxin
people to each other at the gatherindd.)(

Indoor Gatheringsand Singing Although gatherings increase the risk

transmission of the virus, this risk “is much higher when the gathering takes plaoes
rather than outdoors.” (Dr. Watt Decl. 1;48. RutherfordDecl. § 50 (There is a lowe

risk of COVID-19 transmission when a group gatheriaes place outdoors; there i

e

nity o

of
nd

-

5 a

much decreased likelihood of aerosolizeahsmission of the virus outdoors because

aerosolized particles will dissipate intbe atmospher§.) There is also “scientifi
consensus that vocalization, even normal speech, produces aerosols, and that Ig
more forcéul expression such as singing and chanting produces more aerosols.” (O
Decl. 1 45.) Most scientists believe that grosinging, particularly when engaged in wh
in close proximity to others in a@nclosed space, carries a high risk of spreading
COVID-19 virus through themission of infected droplets (which typically travel <6 f¢
and aerosols (ld.; see alsoDr. Rutherford Decl. 54 (explaining that engaging
“singing, chanting, shouting, and speaking loudly . . . in an indoor dosad space
increases the risk of transmissign)

Given the foregoing, religioussérvices and similar cultural events, particul
those takingplace in an enclosed space, involve a heightened level of risk of GOY/
transmissiorf  (Dr. Watt Decl. {72; accord Dr. Rutherford Decl. § 57.) The
characteristics of such events that cause the increased trskgrhission include: beir

indoors, bringing together a large group of peoplaying close proximity betweg
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individuals, gathering for an extged duration,and having substantial singing &
vocalizing that generally takes place at éwents’ (Dr. Watt Decl. | 72see alsdDr.
Rutherford Decl. {1 57 (“Based on my knowledge, experience and study of the rq
publications, attending indoor wship services (and similar cultural events, which
included in this discussion) presents an exceptionally high risk of CQ@Hansmissior
because they involve a combination of many high risk fagtprs

COVID-19. “The virus can cause severe disease and death in individuals of a
Older adults and people of any age who have serious underlying medical coradgiat
higher risk for severe illness or death from COMI®" (Dr. Watt Decl. § 22see alsdr.
Rutherford Decl. {1 40, 51:)The symptoms of the disease are predominantly respir
but many ofthose infected also experience frespiratory symptoms.” (Dr. Rutherfo
Decl. 1 20see alsdr. Watt Decl. § 21.) The disease typically startsagever and coug
that progresses to respiratory distress and pneumonia in some individoaits. most

severe form it causes respiratory and/or myocardial failure.” (Dr. RutherfatdD21.)

“Currently there is no vaccine available in the United States amgmerally effective

treatment for COVIBPL19.” (Id. § 36;see also idf 37 qotingthat “[w]e have learned a Iq
about treatment of the novel coronavirus since the beginning of the panden
treatmentdiave improved,” but “they are far froaurative); Dr. Watt Decl. 1 249

B.  South Bay Pentecostal Church

Plaintiff South Bay Pentecostal Church “is a maHtional, multicultural
congregation” located in Chula Vista San Diego CountyCalifornia. (BishopHodges
Decl. 1 3, ECF No. 22.) Its congregatiofirepresents a crossection of society, from ric
to poor and encompassing people of all agell”’(17.) Plaintiff BishopArt Hodges Il
has served as the senior pastor of the Church for-fivgyears. id. 1 2.)

Typically, the Church holds “between three and five services each SunBahog
Hodges Decl. { 12, ECF No.-2) “The average attendance at some of these servic{
between twehundred (200) and thrdeundred (300) congregants.'ld{) The Church’g
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“sanctuary can hold up to shundred (600) people.”ld.) The Church “also perform[s

baptisms, funerals, weddings, and other religious ceremoniles y 15.)

Bishop Hodges explains that “singing is at the heart of our worship seraro#s,

comprises 2550% of our typical Pentecostal worship gathering experience at Ch
(BishopHodges Decl. { 3, ECF No. £3) “In a Pentecostal Church worship serv

everyone is instructed and expected to sing praise to God, just as everytel cseid

and expected to pray to God. In our worship services, praying, singing, andgpGosi

IS not for spectators, it is for participants.ld.( 10.) A service at the Church also

“concludes with fellowship both inside and outside the sanctugBishopHodges Decl

1 14, ECF No. 12.) Bishop Hodgedurtherexplains “Zoom Meetings’ and other tele

conferencing applications are inadequate substifistes -person servicess they curtai

e

urch.

ce,

a minister’s ability to lay hands upon a congregant or perform a baptism. They alsa curt:

our congregation’s ability to approach the altar, which is central to our experienitk.bf fa

(Id. 1 20.)

C. Stay-at-Home Order and First Motion for Injunctive Relief

Executive Order N83-20. On March 4, 2020,he Governor of Californi
proclaimed a State of Emergency in Califortnecause of the threat of COWID.
(Second Am. Compl. (“SAC”) 1 18, ECF No. &&e als®iSAC Ex. 11, ECF No. 471.)
On March 19, 2020, the Governor issued Executive Ord88-R0, which stats that to

protect the public’s health, “all individuals living in the State of California” éoestay al

home or at their place of residence except as needed to maintain continuity bdog

of the federal critical infrastructure sector§3AC Ex. 11.)® California’s Public Health

Officer designated a list of “Essential Critical Infrastructure Workers.” (SACLEX)

era

Included in that list were “[f]laith based services that are provided through stgeanin

3 The Court considers the public records aoesternmentdocuments attached to the Second
Amended Complaint because their authentisitgot questioned. The Court similarly grants the State’s

and Plaintiffs’requess for judicial noticeas to thecontentof public records and government docume
(ECF Ne. 57-7, 69) See e.g, Cachil Dehe Band of Wintun Indiansf the Colusa IndiarCmty.v.
California, 547 F.3d 962, 969 n.4 (9th Cir. 2008).
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other technology.” Id. at 16.) MeaningPlaintiffs could conduct services over onli
streamingvideoor teleconferencing, but not in persatrthe Church’s sanctuarySee id).

The State later released a “Resilience Roadntizgn’ categorized workplaces in
four stages. (SAC Ex.-3.) The roadmap placed figious services” in Stage 3, alol
with movie theatersmuseums, and barganstead of Stage 2, which includestail stores
and dinein restaurants(ld.) The County of San Diego adopted the State’s restrict
list of essential workers, and roadmdpough a series opublic healthordersand
emergency regulationdSeeSAC Exs. 22, 23, 2-4.)

On May 8, 2020, Plaintiffs filed this actioagainst variousState and Count
officials.* (ECF No. 1.) On May 11, 2020, Plaintiffs filed a First Amendedrplaint

raising claims under the First Amendment’s Free Exer&sigblishment, Free Spees

and Assembly Clauses; the Fourteenth Amendménies Process and Equal Protecti

Clauses; and rights enumerated in Articleséctions 1 through 4, of the Calihia
Constitution (ECF No. 11.) Plaintiffs themoved for a temporary restraining order 3
an order to show cause regarding a preliminary injunc{i@@F Na 12.) Plaintiffs sought
an injunction that would prevent the State and Colingm enforcing. . .any prohibition

on Plaintiffs’ engagement ireligious services, practices, or activities at which the Cg

4 After changes to the pleadings and personnel, tferidlants are:

Name Title

Gavin Newsom Governor of California

Xavier Becerra Attorney General of California

Sandra Shewry* Acting Director of the CDPH

Wilma J. Wooten Public Health Officer, County of San Diego

Helen Robbindveyer Director of Emergency Services, County of San Dig¢
William D. Gore Sheriff of the County of San Diego

Plaintiffs sue all thesBefendantsn thar official capacities. (SAC {1 £@5.) For simplicity the

Court collectively refers to the State of California officials as either f@alia” or the “State.” The Cour

also collectively refers to the County of San Diego officials as the “County” or “&syoounty. But
seeU.S. Const. amend Xl; 42 U.S.C. § 198&nell v. Department of Social Services of the City of
York 436 U.S. 658 (1978).

* The Court substitutes Sandra Shewry, the Acting Director dEZBfeH, in place of Sonidngell,
the former official, who resigned S€eECF No. 67 at n.1.5eeFed. R. Civ. P. 25(d).
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of San Diego’s Socidistancing and Sanitation Razol and Safe Reopening Plan is bg
followed.” (ECF No.12-1 at 25:16-14.)

Prior Ruling. On May 15, 2020, the Court dexd Plaintiffs’ motion during &
telephonic hearing. (ECF No. 32.Jhe Court concluded Plaintifegreunlikely to prevail

on the merits of their claims forseveral reasons. Firstapplying Jacobson v

Massachusetts197 U.S. 11 (1905), the Court found that the State “may lim
individual’s right to freely exercise his religious beliefs when faced with a seriolih
crises” lke that presented by COVID9. (Mot. Hig Tr. 25:1925, ECF No. 38.) Th
Court reasoned: “The right to practice religion freely does not include the liberty to ¢
the community to communicable disease or to ill health or dealith.2q:1-3.)

Secmd, citingChurch of the Lukumi Babalu Aye, Inc. v. City of Hialez0®8 U.S,
520 (1993), the Court reasoned that the ihe@rative restrictions did not place a burg
on inpersonworship services “because of a religious motivation, but because
manner in which the service is held, which happens to pose a greater risk of expq
the virus.” (Mot. Hr'g Tr. 26:9-25.) The Court highlighted that “the services invo

people sitting together in a closed environment for long periods of tink.26:19-20.)

The Court further determined that Plaintiffs had “not demonstrated arbitrary exsejotio

[the] classification”level that included irperson worship services.ld( 27:5-6.) The
Court also found the reopening restrictions were “rationally based on protecting saf
stopping the spread of the virugld. 27:16-11.)

Third, the Court reasoned that, everthié equivalent ostrict scrutiny applied ti
Plaintiffs’ state constitutional free exercise claim, the restrictions were ngrtaiMdred
to further a compelling governmenhtnterest—the State’s interest in protecting pul
health. Mot. Hr'g Tr. 27:1228:17.) Finally, the Court determined Plaintiffs w
unlikely to succeed on thefiederalequal protection and due processimls. (d. 29:18-
30:2.) And after further finding that neither the balance of equities nor the mibliest
supported issuing a temporary restraining order, the Court denied Plambtisn (ld.
30:3-19.)
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D. Appeal and Changing Landscape

Ninth Circuit Plaintiffs appealed to the Ninth Circuit and filed an emerge

motion for an injunctiothat would allow them to hold iperson religious services pendi
appeal. (ECF Nos. 35, 4142.) On May 22, 2020, the Ninth Circuit denied Plainti
request.S. Bay United Pentecostal Church v. News@s9 F.3d 938 (9th Cir. 2020 he
Ninth Circuit concluded Plaintiffs had “not demonstrated a sufficient likelihood oéss
on appeafl Id. at 939. It explained:

Where state action does not “infringe upon or restrict practices bechuse
their religious motivation” and does not “in a selective manner impose
burdens only on conduct motivated by religious belief,” it does not violate the
First Amendment.SeeChurch of the Lukumi Babalu Aye, Inc. v. City of
Hialeah 508 U.S. 520, 533, 543, (1993)Ve're dealing here with a highly

In the words of Justice Robert Jackson, if[elourt does not temper its
doctrinaire logic with a little practical wisdom, it will convert the
constitutional Bill of Rights into a suicide pdctTerminiello v. City of
Chicagq 337 U.S. 1, 371949) (Jackson, J., dissery).

Id. at 939. The Ninth Circuit also determined the remaininginction factors “do nof
counsel in favor of injunctive relief.1d. at 940. Judge Collins dissentedd. at 946-47.
He reasoned the Statdlsenoperative eopeningplan is not facially neutral or general
applicable, is subject to strict scrutiny, and does not pass muster under this stehaa
943-46. On the last point, Judge Collins reasoned California’s “undeniably comg
interest in public health” could bel@eved througimarrower restrictions that regulated
“specific underlying riskcreatingbehaviors rather than banning the particutatigious
setting within which they occur.1d. at 94647.

On May 25, 2020California issued guidelinethat allow places of worship |
resume ifperson services with limitations (SAC Ex. 15.) The guidelines contai
instructions and recommendations for physical distancing during worship sexsices|
as cleaning and disinfection protocols, training for employaes volunteers, an(
individual screening.(ld.) Further,while citing the increased risk of transmission of

virus in an indoor setting, the guidelines limit attendance fgrerson worship servicg

-10 -
20cv0865

contagious and often fatal disease for which there presently is no known cure.

ncy

ng
ffs’

CcC

y
rd.

elling
the

o

|-

the

£S




OF

O 00 N o o b W N B

N NN NN DNNDNNDNDRRRRR R R R RB R
0o ~NI O 00O DN oD NN =R O O 00O N o 019N 0O N RO

hse 3:20-cv-00865-BAS-AHG Document 71 Filed 10/15/20 PagelD.5687 Page 11 of 26

“to 25% of building capacity or a maximum of 100 attexsdevhichever is feweér. (Id. at
3)

Supreme Court When California relaxedits restrictions, Plaintiffs were seeki

emergency reliefrom the Supreme Cour{Grabarsky DeclEx. 6, ECF No. 541.) They,
filed a supplemental brigb challemge the State’8lay 25guidelines (Id. Ex. 7.) After
Justice Kagan referred Plaintiffs’ application for injunctive relief to the Supremg,@he
Court denied it.S. Bay United Pentecostal Church v. Newsb4® S. Ct. 1613 (2020
Chief Justice Roberts wrote an opinion concurring in the dehifle application.Id. at
1613-14. He reasoned:

Although Californias guidelines place restrictions on places of worship, those
restrictions appear consistent with the Free Exercise Clause of the Firs
Amendment.Similar or more severe restrictions apply to comparable secular
gatherings, including lectures, concerts, movie showings, spectator sports, an
theatrical performances, where large groups of people gather in close
proximity forextended periods of timé&nd the Order exempts or treats more
leniently only dissimilar activities, such as operating grocery stores, banks,

and laundromats, in which people neither congregate in large groups nor

remain in close proximity for extendedrjmels.

Id. at 1613. The Chief Justice further explained:

The precise question of when restrictions on particular social activities should
be lifted during the pandemic is a dynamic and-fiateinsive matter subject

to reasonable disagreemenOur Constitution principally entrusts “[t]he
safety and the health of the people” to the politically accountable officials of
the States “to guard and protectlacobson v. Massachuset1i®7 U.S. 11,

38 (1905). When those officials “undertake[ ] to act in areasufht with
medical and scientific uncertainties,” their latitude “must be especially
broad.” Marshall v. United States414 U.S. 417, 4241974). Where
thosebroad limits are not exceeded, they should not be subject to second
guessing by an “unelected federal judiciary,” which lacks the background,
competence, and expertise to assess public health and is not accountable
the people.SeeGarcia v. San Antonio Metropolitan Transit Authoyig69

U.S. 528, 545 (1985).

Id. Justice Kavanaugh dissented. rdasoned that indoor worship services are compa|

to “factories, offices, supermarkets,” and various other secular establishmem®hat

-11 -
20cv0865

d

rable




G

O 00 N o o b W N B

N NN NN DNNDNNDNDRRRRR R R R RB R
0o ~NI O 00O DN oD NN =R O O 00O N o 019N 0O N RO

q

hse 3:20-cv-00865-BAS-AHG Document 71 Filed 10/15/20 PagelD.5688 Page 12 of 26

not subject to the same occupanayn Id. at 1614. And althoughCalifornia undoubted|y
has acompelling interest in combating the spread of COMI®and protecting the heal
of its citizens,” Justice Kavanaugh reasoned California’s restrictions discriminatet:
religion because the State lacks a compelling justification for distinguishimgedrg
worship services and the aforementioned secular businddsas 1615.

E. Continued Developments and Limited Remand

Singing Restrictions After the Supreme Court’s decision, the State and Cqg

officials continued to “actively shap[¢heir respnse to changing facts on the grotin
Seel40 SCt. at 1614 (Robert§;J.). In early July, the State issued revised guidanct
requires places of worship tédiscontinue indoor singing and chanting activities” beca
such activities “negatiderisk reduction achieved through six feet of physical distant
(SAC Ex. 19.) This prohibition on indoor group singirgnd chantingimilarly applies
to political protests, schools, and restaurantSeeDr. Watt Decl. 1 880 (explaining
why theState imposed restrictions on these activities and noting that other gatherir
involve “an elevated risk of COVIE9 virus spreadhrough singing, chanting or simil
activities, such as those at live concerts, hwgsic venues, live theatrical p@mances
spectator sports, recreational teamorts, theme parks and indoor protests, ref
prohibited throughout the Sta}g

July 13 Closure OrderThen on July 13, 2020, due to the “significant increas

the spread of COVIEL9,” the State issued an ordesimgosing many previously relaxg

restrictions onndoor activities. (SAC Ex. 213.) In addition, for those counties on {

State’s ‘County Monitoring List, which arethosethe State believed showeddncerning

levels of diseasdransnission, hospitalizations, insufficient testing, or other crit

® (Gabrasky Decl. Ex. 14 (providingihgingand chanting activities are discontinued” for “indc
protests”); Ex. 15 (providing “[a]ctivitiesvhere there isncreased likelihood for transmission frg

discontinué concert or performanckke entertainment until these types of activities are allowed
resume).)
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epidemiologicaimarkers’ the order closed various indoor businesses, as weflasées
of worship” (I1d.)
Limited Remand Meanwhile on July 10, 2020, while Plaintiffanterlocutory

appeal was pending, Plaintiffs moved this Court for an indicative ruling to revisit its
of their initial motion. (ECF No. 45.) The Court granted thequestreasoning it raise
a substantial issue. (ECF No. 46.) Plaintiffs then titeir Secor Amended Complain
(ECF No. 47.) And on July 29,2020,the Ninth Circuit remanded the appeal “for
limited purpose of permitting the district court to consider Plaintiffs’ request in lighe
events and case law that have developed since M&026,” (ECF No. 49

FourTier System On August 10, 2020, Plaintiffs filed their renewed motion f¢

temporary restraining order or a preliminary injunction. (Renewed Mot., ECF Na.

While the motion was being briefed, circumstances again changed. On A8g2Q2@,
due to“increased knowledge of disease transmissidnerabilities and risk factors,” th
Stateestablisled a newfour-tier system for reopeningyhich superseded the State’s J
13 order. (Grabarsky DeclExs. 50-53.) Under this fowtier systemwhich is more
nuanced thathe State’s prior restrictionlmwer-risk activitiesand sectorgsre permittec
to resumesooner than highaisk onesbased on a series of “risk critefialThese criterig
include the ability “to physically distance between individuals fdiffierent households,
“to limit the number of people per square fodtto limit duration of exposure “to
optimize ventilation(e.g. indoor vs outdoor, air exchange and filtration),” atadlifnit
activities that are known to cause increased spitg@dsinging and shouting(ld. Ex. 51;
see alsdr. Rutherford Decl. {1 571 (discussing risks ohdoorreligious worship ang
cultural events, grocery shopping, restaurant dining, and factories and whethe
environments involve the “heightened risk created by group singing”).)

Counties are assigned to a tier based on teportedCOVID-19 case rate an
percentage of positive COVHDI tests(Grabarsky DeclEx. 50.) For exampleTier 2 is

the red-colored tier,which marks*substantidl risk of community disease transmissig

(Id.) The State placed San Diego Couimitp this tierwhen Plaintiffs’ motion was being
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briefed andthe Countyremains ther@mow. (Id. Ex. 521.)° In this tier,Plaintiffs again
may hold indoor worship services up #% of building capacity or 100 person
whichever is fewer (Id. Exs. 52-23.) Indoor restaurants and movie theatertheanCounty
are subject to the sanadtendance restrictions as worship services, but bangries,
cardrooms, concerts, sporting events, family entertainment centansl theatrical
performances remagitherclosed entirelyr restricted to outdoor activities onlyid (EX.
53.) Retail stores—except standalone grocerare limited to 50% capaciipdoorswith
modifications. (d.) Noncritical office spaces are designated “remote,” ggiths are
limited to 10% capacity indoorsld()

The State and County filed oppositions to Plaintiffs’ renewed motion, and Pla

filed a reply to each oppositior(State’s @p’'n, ECF No. 57; County’s Opp’n, ECF N

Opp’n, ECF No. 641.)" Further, on September 4, 10, Ahd14, andon October 1, 6, 7

® Although the facts underlying the State’s decision making with respect to ittidosystem
may be subject to dispute, the fact that the State has placed and kept San Diego Coung/isnni
subject to reasonable disput&eeBlueprint for a Safie Economy—Current Tier Assignments as
Octoberl3, 2020,https://covid19.ca.gov/safer-economsgee alsd~ed. R. Evid. 20(b); King v. Cty. of
Los Angeles885 F.3d 548, 555 (9th Cir. 201@pking judicial notice of “undisputed and publig
available ifiormation displayed on governmemgbsites”).

’ Plaintiffs lodge 142 evidentiary objections to the evidence submitted by Califamdighe
County (ECF No. 6316.) Among raising other objections, Plaintiffs argue certain evidence is hg
irrelevant,“more prejudicial than probative,” or lacks foundatiofd. &t 1:12-142.) The State respong
(ECF No. 65.)

The Court overrules these objections. Evidence submitted in connection with a requs
preliminary injunction is not subject to the same requirements that would appél.edé&e Flynt Distrib
Co. v. Harvey734 F.2d 1389, 1394 (9th Cir. 1984ge also, e.gJohnson v. Couturies72 F.3d 1067
1083 (9th Cir. 2009) (“A district court may, however, consider hearsay in deciding whetlssue 3
preliminary injunction.”);Nat’l Rifle Ass’n of Am. v. City of Los Angeléd1 F. Supp. 3d 915, 926 (C.
Cal. 2019) (“Because of the extraordinary nature of injunctive relief . . . a digitidt may conside
evidence outside the normal rules of evidence, including: hearsay, exhibits, declaratiorea@dinds));
Rosen Entm't Sys., LP v. Eiger Visi@43 F. Supp. 2d 908, 912 (C.D. Cal. 2004) (applying the N
Circuit’'s reasoning irFlynt to objections to the defendant’s evidence). Rather, the evidence’s

2d at 912.Indeed the Court notes thdtoth parties, including their proposed expeamsitinely rely on
variousreported statistics for COVH29. See, e.9g.SAC 11 105112 (citing statistics prepared

California and the Countygicchetti Decl 1749 (citing data froniPoliticoandThe New York Timgs
Dr. Delgado Decl. 11 7-14 (relying on CDC and non-governmesetasite data)l.yonsWeilerDecl. 1
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and 132020,the parties filed notices of supplemental authority, all of which the Cou
considered. (ECF Nos. 60,-&2, 6668, 70)
IIl. LEGAL STANDARD

Thestandardor a temporary restraining order amekliminaryinjunctionare

“substantially identical.”Stuhlbarg Intl Sales Co. v. John D. Brush & C@40 F.3d 832,

It has

839 n.7 (9th Cir. 2001)A plaintiff seeking a preliminary injunction must establish that

[it] is likely to succeed on the merits, that [it] is likely to suffer irreparable harm i

n the

absewe of preliminary relief, that the balance of equities tips in [its] favor, and that ar

injunction is in the public interest.’'Winter, 555 U.S.at 20. The party seeking the

injunction bears the burden of proving these eleméfisin v. City of San Cleamnte 584

F.3d 1196, 1201 (9th Cir. 2009)A preliminary injunction is ‘an extraordinary and drastic

remedy, one that should not be granted unless the mawyaatclear showingcarries the

burden of persuasion.”Lopez v. Brewer680 F.3d 1068, 1073th Cir. 2012)(quoting
Mazurek v. Armstrond20 U.S. 968, 972 (199))
IV. ANALYSIS

Against this backdrop, the Court considers Plaintiffs’ renewed request for inju

relief against the State and Counfficials. Plaintiffs tailor their renewed motion to their

“Free Exercise Claims under the U.S. and California Constitutions.” (Renewed
n.4.) Therefore, the Court focuses its analysis on these claims.

Further, the Court analyzes thes@&ms in light of the current restrictiorisat apply]
to the Church.As summarizedbove San DiegdCounty is in the State’s “red” tierTier
2. Thus,worship servicemaybehdd outdoosandinclude singing and chantirayitdoors
Indoor worship services, however, are limitedum to 100 peopleor 25% of building

capacity, whichever fewer, and may not include singing or chantingee supr#&artll.E.

10-18, 27(citing information from the European CDC and an assortment of news sourdé®bkeberg
andUS News and World RepgriTrissell Decl. Exs. AC (appending CDC and County statistid3).

nctive

Mot.

Watt Decl. 11 93103; Dr. Rutherford Decl. § 25.) To the extdrd Court cites to evidence that Plaintiffs

object to, the Court has determined Plaintiffs’ objections are meritle%e evidence deserves so
weight at this stage notwithstanding concerns over its admissibility at trial.
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Because Plaintiffs wish to hold indoasorship services that includgroup singing and
exceed theTier 2 limit on attendees, the Court considers whether Plaintiffs
demonstrated a likelihood of success on their claims that these restrictions viola
federal and state constitutional free exeragets. (SeeRenewed Mot. 6:257:6.)
At bottom, Plaintiffs’ renewed motion asks the Courtsecond guesdecisions
made by California officials concerning whether COVID continues to present a hee
emergencyand whether large indoor gatheringgh singing pose a risk to public heal
Although not binding,le Court find<Chief Justice Roberts reasoning in this cage be
compelling. The background set forth above shows the State and Caumtsctively
shaping their response to changing facts on the groudee140 S. Ctat 1614 (Roberts,

C.J.). Andheevidence demonstrates t8©VID-19 pandemic remains an ardeatight

especially broad.Seed. at 1613 (quotingViarshall, 414 U.S.at427).

Moreover, rither Plaintiffs’ evidence nor their arguments convincingly show
the curent restrictions exceed “those broad liniit$Seel40 S. Ctat 1613. Hence the
Courtfinds Plaintiffs have not demonstrated a likelihood of success on the merits ¢
free exercise claimsSee idat 1614 (“Where thoséroad limits are not exceeded, tH
should not be subject to secegdessing by atunelected federal judiciarywhich lacks
the background, competence, and expertise to assess public health andésunttable
to the people.” (quotinGarcia, 469 U.S. at 545)). Consequently, Plaintiffs are not ent

to the “extraordinary and drastic remedy” that is injunctive relief beftak t6ee Lopez

movant,by a clear showingcarries the burden of persuasipraccordCity & Cty. of Sar
Francisco v. US.Citizenship & Immig. Servs, 944 F.3d 773, 789 (9th Cir. 2019)

The Court further expands updts analysis belowwhile addressing Plaintiffs
claims that(i) COVID-19 no longer presents a public health emergefiigythe State’s
restrictions discriminate against places afrship, and(iii) the State’s restrictions hay

been discriminatorily enforced.
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A.  Public Health Emergency
The Courtpreviouslyreasonedhat the State “may limit an individual’s right

freely exercise his religious beliefs when faced with a seri@adth crises” like thg

Massachusetfs197 U.S. 11 (1905).) In Plaintiffs’ renewed motion, they argus
COVID-19 pandemic has stabilized in California, as the State “hgd-embrted a total g

Update for July 15, 2020, SAC Ex-3).) They also argue curbing the virus is no lon
“a compelling interest” given “the flattening of the deathd ahospitalization rate
regardless of the infection rate,” as “numerous experts have concluded that the wer
pandemic is absolutely over.” Id( 11:3-5.) Plaintiffs later arguethat California’s
“scientific pronouncements” are “largehaseless,” and that by “all reasonable scien
measurements,” the COVIDO health emergency “has endedReply to State’s Opp’
1:12-15.)

Plaintiffs’ position is not convincing. For oneargument®f counselare
notevidence.See, e.gCarrillo-Gonzalez v. I.N.$353 F.3d 1077, 1079 (9th Cir. 200
In determining whether to grant extraordinary relieis Courtis not bound by,laintiffs’

for COVID-19 compared to otherauses of deathmany of which are not contagioaad
are wellunderstood by the scientific communit{SGeeRenewed Mot. 1:13:4; Reply to
State’s Opp’n 1:1-25; see alsdr. Watt Decl§1101-02.)8 Second, the State’s eviden

8 Plaintiffs highlight that the CDC updated itsoronavirus statistics to reveal that for 94%
coronavirus related deathsin addition to COVID-19, on average, there were 2.6 additibl
comorbidities’ (Reply to State Opp’n:15-22(citing Trissell Decl. Ex. NN, ECF No. €3).) They
extrapolate thi94%statistic to determinerauch smalleinfectionfatality rate for those who “are healt
and have no other comorbidities.td( 1:21-22.) That characterizatioims problematic The

and hypertension, but also conditions that CONHDitself can causdeforedeath—like “pneumonia”
and “respiratory failure.” Trissell Decl. Ex. W at 5-6; see alsdr. Watt Decl. | 21; Dr. Rutherfor
Decl. 1 21 (“The disease typically starts as a fever and cough that progressesdtongspstress an
pneumonia in some individuals. In its most severe form it causes respiratory and/ardayfaclure.”).)
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regarding infections and deathmply demonstratethat SARSCoV-2 and COVID19
continue to present a public health emergendyalifornia including intheCounty of Sar|
Diego. (Dr. Watt Decl. 11L6-103 Dr. Rutherford Decl. 1 ¥86) Third, Plaintiffs’
contraryevidence is not compelling. At best, Plaintiffs’ evidewoafirms that “[t]he]
precise question of when restrictions on particular social activities should be lifted
the pandemic is a dynamic and fattensive matter subject to reasbleadisagreemerif
See S. Bay Church40S. Ct.at 1613 (Roberts, C.J.And because Plaintiffs do not shq
“the broad limits” of the State and County’s discretion in this context are being exc

second guessing their decisions is not appropridee id. see also San Francisc644

F.3d at 789 (providing the court should not issue a preliminary injunctianléss the

movant,by a clear showingcarries the burden of persuasijonAccordingly, the Cour

The State, of course, has a compelling interest in protecting all of its residenta éommunicablg
disease-including those residents with conditions like obesity and dialibsmay ultimately b¢
“comorbidities alongwith COVID-19.

® CompareCicchetti Decl. J 20, ECF No. 8 (claiming, as an economist, that there “is
scientific evidence that supports California continuing to restrict religimuship”), andKauffman Decl.
1 14, ECF No. 5& (expressing that “[d]espite the statelaim, there is no rational and legitimd
scientific or public health basis supporting the sweeping breadth and scope of the Stéiferofala]
abovedescribed closure mandategnd LyonsWeiler Decl. 1 29, ECF No. 53 (opining that th¢
increasingcases in the United States “are not as large of a concern as they were in the begihei
pandemic” because the “infection case fatality rate . . . is falling fast” an®I[@Q9 is not the monstg
we initially thought it was”)and Dr. Bhattachary®ecl. { 28, ECF No. 58 (estimating the “infectiof
fatalityrate is less than 0.2%” for “the n@hderly congregants,” whereas the mortality risk for those
seventy who contract the disease is “still small, with 98.7% of infected elderplepsurviving thq
infection”), and Trissell Decl. Exs. BF, ECF No. 691 (arguing that current lockdown policies 3
producing detrimental effects on short and keign public health and “[tlhe most compassior
approach that balances the risks and benefits of reaching herd immunity, is to allowlbozee af
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minimal risk of death to live their lives normally to build up immunity to the virus through hatura

infection, while better protecting those who are at highest rightf),Watt Decl. 1 93103 ECF No. 57
2 (explaining that having “a single infectious disease as a top ranking cause of death ssgnialss]
change” because “[ilnfectious diseases were commonly the top causes of deddk dgoabut they ha
been replaced with chronic diseases more tgckbacause our public health efforts have led to reduc]
in infectious diseasg and Dr. Rutherford Decl. §§ 386, ECF No. 573 (opining that “the novsg
coronavirus pandemic calls for extraordinary measures to protect the population” nbeocalse i
causes serious illness or death, but also because themeasging evidencthat the virus has seriol
lasting, and possibly loagerm, effects on sommdividuals), and Imrey Decl. 50, ECF No. 54
(opining that “Dr. Bhattacharya seroprealencesurvey based claims of very low overall and-agecific
COVD-19 infection fatality rates, generally and specifically in California, remaitters on which, fo
good reasons, there is no scientific conséfsus
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rejects Plaintiffs’ claim that the State’s restrictions are unconstitutional becau
COVID-19 public health emergency has ended.

B.  Discriminatory Restrictions

“Where state action does riatfringe upon or restrict practices because of t
religious motivatiohand does ndin a selective manner impose burdens only on cor
motivated by religious beliéfjt does not violate the First AmendméntS. Bay Church
959 F.3d at 939 (quotingukumj 508 U.S. at 532). In determining whether a
discriminates against religiortourts compare the treatment of religious conduct
“analogousonreligious conductandconsidemwhether the governmental intereststild
be achieved by narrower ordinances that mfjdeligion to a far lesser degréel_ukumi
508 U.S.at546.

As mentioned, the Court’s decision to deny Plaintiffs’ initial request for injun
relief also rested on the Court’s determination thattheroperative restrictions did n
place a burden on dperson worship services “because of a religious motivation
because of the manner in which the service is held, which happens to pose a great
exposure to the virus.” Mot. Hr'g Tr. 26:9-25.) The Court further determined tl
Plaintiffs had “not demonstrated arbitrary exceptions to [the] classification” oCtests
that included irmperson worship services. ld( 27:5-6.) Plaintiffs argue the revisg
restrictions do not pass muster under Free Exercise Clause standariageortment
reasons, including that the Stat@sir-tier systengives preferentialtreatment tasecular
businesses like supermarkettail stores and factories. SeeRenewed Mot. 8:1:117:22.)

In resolving Plaintiffs’free exercise arguments, the Court finds persuasive J
Bernal’'s decision from the Central District of California that considered the feamter
systemin Harvest Rock Church, Inc. v. Newsaro. LACV 20-6414JGB (KK x), 2020

WL 5265564 (C.D. Cal. Sept. 2, 2020), and the Ninth Circuit's subsequent ofiluon,

20-55907, 2020 WL 5835219 (9th Cir. Oct. 1, 2020). Judge Bernal denied H
International Ministy and Harvest Rock Church’s comparable request for injunctive |
reasoning in part that they had not shown a likelihood of success on the merits of tf
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exercise claims. 2020 WL 5265564at *2-3. The plaintiffs appealed, and the Nii
Circuit similarly denied theiemergencymotion to enjoin*California Governor Gavi
Newsoms COVID-19 Executive Orders and related restrictions (Orders) as they af
in-person worship servicés2020 WL 5835219, at *2. The Ninth Circuit explained:

We findthat Harvest Rock has not shown a likelihood of success on its
argument that the district court abused its discretion by decliniegjoin the
Orders. The evidence that was before the district court does not support
Harvest Rocks arguments that the @grs accord comparable secular activity
more favorable treatment than religious activithe Orders apply the same

restrictions to worship services as they do to other indoor congregate events

such as lectures and movie theaterSome congregate actids are
completely prohibited in every county, such as attending concerts and
spectating sporting event3.he dissent states that the restrictions applicable
to places of worship ‘do not apply broadly to all activities that might appear

to be conducted in a manner similar to religious services,’ but does not provide

support for this point. By our read the restrictions on theaters and higher
education are virtually identical.

Harvest Rock also contends that the Governor failed to provide a
rationale for he more lenient treatment of certain secular activities, such as
shopping in a large storddowever, the Governor offered the declaration of
an expert, Dr. James Watt, in support of the claim that the risk of CQYID
is elevated in indoor congregate waities, including inperson worship
services.Harvest Rock did not offer a competing expert or any other evidence
to rebut Dr. Watt opinion that congregate events like worship services are
particularly risky. Because the district court based its ordaerthe only
evidence in the record as to the risk of spreading COGMDnN different
settings, Harvest Rock is unlikely to show that the district court abused its
discretion.

Id. at *1.

The gquestion, then, is whether theidence before the Court poiritsa different
outcomethan inHarvest Rock It does not. As set forth above, the evidence shows
the State’s restrictions are based on the elevated risk of transmission of thg
coronavirus in indoor settings, particularly congregate activdied those involving
singingand chanting.See gpra Part Il.LA, E. The restrictions are tailored to the Stat

understanding of the risk of certain activities and the potential spread of-SAR3, not
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the targeted conduct’s religious motivatioBeeS. Bay Church959 F.3d at 939 (citin
Lukumj 508 U.S. at 532kee suprdart II.E. And the State has continued to fine tung
restrictions“to changing facts on the grouhdSeeS. Bay Churchl140 S.Ct. at 1614
(RobertsC.J.). (See als®r. Watt Decl . 47106.)

That said, nlike theHarvest Roclplaintiffs, Plaintiffs heresubmit evidence tha
includes a declaration frotme medical director of a family medical group, Dr. Geq
Delgado, who has “been intimately involved in planning for the current coronavirus g
... for [his] family medical group and hospicgDr. Delgado Decl. -5, ECF No. 53
4.) Among othethings, Dr. Delgado stated,féel that going to one’s church, synago(
or mosque should be much safer than going to the grocery store, participating in a
or working at a manufacturing facility (Id. 1 14.) To support this statement in |

supplemental declaratiof,Dr. Delgado sets forth a “comparative risk analysis” that s

grocery store,” “0.01 or 1% the risk at public protests,” and “0.25 or &isk at [a]
manufacturing facility.” (Dr. Delgado Decl. {1 25, 33, 43.)

The State argues Dr. Delgado’s comparative risk assessment is both base
iInadmissiblefor a litany of reasons(State’s Opp’n 18:820:17.) The State also suppl
the opinion of Peter B. Imrey, Ph.D., a Professor of Medicine at Cleveland &iitiiCas
Western Reserve Universitymrayexplains why Dr. Delgado’s brodutushed assessme
that leads to precise probabilities of the risk of COMMspread is not accept as reliablé
in the relevant scientific community. (Imrey Decl. 1481 (explaining that Dr. Delgado
iIncomplete model “is unscientific” because it does not include supporting data and
no “practical scientific basis” for “assessing the reliability of such numbefS&e alsc
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 58-94 (1993)(providing the cour

10 Dr. Delgado provided a similaedlaration in support of Plaintiffs’ initial motion for injuncti
relief. (SeeDr. Delgado Decl. 1 14-23, ECF No. 12-3.)

11 Although Plaintiffs’ other declarants make statements about the danger of COVI®
religious congregantnd the broader publas part of the debate referenced abesgesupranote 9 they
do not provide this type of compéree risk assessment.

-21 -
20cv0865

D itS

At
Irge

iseas

jue

prote

NS

fates

the risk of contracting COVIEL9 at a house of worship is “0.125 or 12.5% the risk at the

less

es

\1%4

Nt

U

'S

there

—




G

O 00 N o o b W N B

N NN NN DNNDNNDNDRRRRR R R R RB R
0o ~NI O 00O DN oD NN =R O O 00O N o 019N 0O N RO

q

hse 3:20-cv-00865-BAS-AHG Document 71 Filed 10/15/20 PagelD.5698 Page 22 of 26

can consider whether a technique is acceptable in the relevant Ecesriimunity). In
rebuttal tolmrey’s detailed critique, Dr. Delgado states that “there are present
adequate models or methodologies to compare risks, and so | cite nonéiathid
assessment is based “on common scientific sense.” (Dr. Delgado Decl. § 36, ECF
3.) But seeDaubert v. Merrell Dow Pharm., In¢.43 F.3d 1311, 1319 (9th Cir. 199
(explaining that when peer review scrutiny is unavailable, experts shoekplain
precisely how they went about reaching their conclusions and point to some ol
source—a learned tratise, the policy statement of a professional association, a pul
article in a reputable scientific journal or the likéo show that they have followed t
scientific method, as it is practiced by (at least) a recognized minority of scieriti$ts
relevant field)

The Court assigns Dr. Delgado’s declaration minimeight Although he may
have treated “people with infectious diseases including viral illnesses such as in
which tend to occur in epidemics,” Dr. Delgado lacks significant mempes in
epidemiology. (Dr. Delgado Decl. 1%#2) Moreover he does not explain the basis
his model used to assess thecisecomparative risk of religious services and ot
activities—nordoes he provide any supporting dimahis conclusions (Sead. 1125, 31,
41 (pbroadlyassigning values for “relative risk” factors like “touching objects” bauhg
in “[c]lose contact with othersfor variousdifferent environmentsvithout offering any
data to supporthem); see alsolmrey Decl. 113140 (dissecting Dr. Delgado
comparative risk mode)) Therefore, although the Court has opteddbstrictly apply the
Rules of Evidence to the parties’ submissi@egsupranote?, the Court does not belie
Dr. Delgado’s comparative risk assessafseirvives scrutiny undédaubert See509 U.S.
579;see alsd~ed. R. Evid. 702 (providing expert testimony must be “based on suff
facts or data” and be “the product of reliable principles and methods”).

And finally, aside from being unreliablBy. Delgado’s comparative rigsssessmer
is simply not convincing in light of the evidence before the Codrhe COVID-19
pandemic remains an arefagught with medical and scientific uncertaintieSee S. Ba
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Church 140 S. Ctat 1613 (Roberts, C.J.).It is one thingfor an experto explain why
epidemiologistselieve there is a higher risk of transmissionS&#RSCoV-2 in large
gatherings, indoor spaces, antere groups are singing indoors, it is quite anotbe

someondo purpot to calculate—without data—that the risk of contracting COVHR9 at

protests.” (SeeDr. Watt Decl. 11 245, Dr. Delgado Decl|{ 25, 33, 43 See also supr
note 7. Probabilitiesare not derived frononly “common scientific sense (SeeDr.
Delgado Decl. § 36ECF No. 613) Hence, the Court assigns some weight to
Delgado’sopinions about COVIEL9, but the Court assigns no weight to the conclus
of his comparative risessessment

On balancehaving reviewed the parties’ evidence, the Court finds Plaintiffs
not shownthey are likely to succeed in demonstrating Sate and County’s restrictiol
“infringe upon or restrict practices because of their religiousvaidn” or “in a selective

manner impose burdens only on conduct motivated by religious .belleéeS. Bay

not prevail at a trial on the merits. Rather, therelyhavenot shown they are entitled
the extraordinary remedy that is ingive relief before trial. See San Francis¢844 F.3d
at789(providing the court should not issue a preliminary injunctioméss the movaniy
a clear showingcarries the burden of persuasion

C. Discriminatory Enforcement

Last, the Court addresses Plaintiffs’ argument @elifornia’s restrictions “hav
been enforced discriminatorily.” (Renewed Mot. 3483, see also id.20:16-23:9.)
Plaintiffs argue thatdespiteenforcing its restrictions against houses of wordbgiifornia
has steadfastigefused to enforce its restrictions against political pratasigking “places
of worship” ultimately ‘pay for the sins gbrotestors . .a palpable violation of Plaintiffs
rights” (1d.21:1112, 23:8-9.) See als&@tormans,nc. v. Wiesmarvy94 F.3d 1064, 1083
84 (9th Cir. 2015)(analyzing a claim of whether Washingtor®harmacy Quality
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Assurance Commissioselectively enforced rules concerning emergecmytraceptives

U7

“against religiously motivated violations but not agasestularly motivated violatiofisn
contravention othe Free Exercise Clause).

The Court is unconvinced. Plaintiffs are challenging the Siate County’s
restrictions on indoor worship and group singigpt outdoor gatherings protests.The
operative restrictions do not limit attendance dotdoorreligious services or outdopr
protests. $eeSAC Ex. 17; Grabarsky Decl. Ex. 131 And the challengd restriction on

group singingapplies equally tandoorreligious services anitidoor protests. See apra

Part IIE. Further,as described abovehd distinction between indoor and outdpor

gatheringis based on the State’s understanding of the increased tiaksmision of the

novel coronavirus indoors he same is true for the distinction between indoor and outdoor

group singing.See apraPartll.A, E. Hence,lie Court agrees thiy focusingon outdoof
protests, “Plaintiffs are comparing apples and ogarig (State’s Opp’n 28:3.) Indeed,
Judge Bernal rejected a similar argumerdanvest Rock ChurchSee2020 WL 5265564,

at *2 (reasoninghat“how the Orders treat outdoor protests is irrelevant to whether the

Orders restriction on indoor religiouservices is constitutional” andwhether the

Governor encouraged outdoor protests that violated earlieasbeyme orders is” likewis

D

“irrelevant”).}? The evidence in this case leads the Couttiéosame conclusion.

Moreover, the Courgrees that Plaintiffs do not otherwise demonstrate a pattern o

discriminatory enforcementOn this point, he Countyshowsthat as of August 26, 2020,
it “had issued 144itations for violations of the County’s COVADO public health orders
(JordarDecl. § 2, Ex. A, ECF No. 58.) None of thosd 44 citations vasissued to places

of worship or persons engaged in religious servi¢es.y 3.)

12 For this same reason, the Court finds distinguishable the district court’s @iscofsprotestd
in Capital Hill Baptist Church v. Muel Bowser No. 20CV-02710 (TNM), 2020 WL 5995126 (D.D.C.
Oct. 9, 2020) (SeeECF No. 70.) In that case, the District of Colombia contenddthg & compelling
interest in capping the number of attendees at the Ceurgtdoor service$ 1d. at *8 (emphasis added).
Here, by contrast, the State and County are not limiting the attendees at outdoor religioes ard
the State’s restrictions are based oniitderstanding of the increased risk posed by liadgorgatheringg
that include group singing.
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In addition,through August 26, 2020, the County had senesteaseanddesist
orders or compliance letters to businesses and other entities with respect to
violations of the County’s public health ordefdohnston Decl. ¥, Ex. B, ECF No. 58
2.) Only three of thos#gemswere issued to places of worshifd.) The remainingeven
wereissued to businessesncluding gyms and a restaurant with a-bais well as 3
collegeanda public school district.(Id.)

Finally, aside fromissuingcitations andceaseanddesist orders, the Counhas
issued health officer orders that requirbusiness or other organization tmmmediately
close down and cease operatioriordan Decly 9 Ex. C) As of August 26, 202Ghe
County had issued only five of these ordermne toplaces of worship.(ld)) Three of
the fiveimmediateclosureorderswereserved on gyms that continued indoor operat

in violation of the applicableules and the other two were issued to restagraiih bars

(Id.) The Countysubmits thathis evidence shows itehforcement of COVIEL9 public
health orders and regulations has been unifewanhanded, and in no way hasated
secular businesses or activities more favorably than religious organizatises/ices’
(County’s Opp’n 10:1316.)

In responsePlaintiffs claim the County “misses the point” becatise County
“treats protestors as firstass citizen$ (Reply to County Opp’'n 8:2®:12.) The Cour
disagrees. The manner in which the County is enforcing theésStap/ID-19 restrictions
goes to the heart of whether there has been discriminatory enforcdrheatidence doe

not show a pattern of discriminatory enforcenagdinst religious organizationslor does

favorably tharreligious organizationsTherefore, Plaintiffs do not meet their burden
this point. SeeStormans 794 F.3dat 1083-84 (concluding there waso evidence of
selective enforcement by the state commission against religiously motivated ng)lat

Overall, the Court finds that Plainthave noshownthey are likely to succeed ¢

their claim that the challenged restrictions are unconstitutiodahhof discriminatory
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enforcement. Hence, injunctive reliefasnilarly not appropriaten this basis See Sal
Franciscq 944 F.3dat 789 (providing the court should not issue a preliminary injunc
“unless the movaniy a clear showingcarries he burden of persuasign
V. CONCLUSION

In sum, Plaintiffs have not demonstrated that new developmeaithey are likely
to succeed on their free exercise claims under the federal and state constitutier
Court’s analysis of the remaining injunctive relief factors remains the sg&ez=Mot.
Hr'g Tr. 30:3-19.) Plaintiffs thus have not shown they are entitled to injunctive reg
before a trial on the meritsConsequently, the Court confirms its prior conclusions
DENIES Plaintiffs’ renewed motion for a temporary restraining order or prelimi
injunction (ECF No. 53). For the same reasons, the Court also confirms that an inj

pending appeal is not appropriate.

IT IS SO ORDERED.
/1 4 kot
DATED: October 14, 2020 f;_cj'l‘xf_-fff*-, 4 QAN
Hon. Cynthia Bashant
United States District Judge
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