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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PAPPY'S BARBER SHOPS, INC. et al| Case No.:20-CV-907-CAB-BLM
Plaintiffs,
ORDER ON MOTION TO DISMISS
V.
FARMERS GROUP, INC. et al. [Doc. No. 5]
Defendang.

This insurance coverage matter is before the Court on Defendants’ mof
dismiss. The motion has been fully briefed, and the Court deems it suitable for sub
without oralargument. For the following reasons, the motion is granted.

l. Background

operate a business in the San Diego afée complaint makes no distinction between
plaintiffs, referring to them jointly as “Pappy’s Barber Shoplhe complaint does n¢
expressly allege what type of business each Plaintiff operates, but based on the 1
the entities, presumably the businesses are each a barber shop or salon.

The complaint naes three defendartd=armers Group, Inc., Farmers Insura
Company, Inc., and Truck Insurance Excharpet makes no distinction among the th

entities, referring to them throughout as “Farmers.” According to the complaint, “=ar
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Plaintiffs Pappy’s Barber Shops, Inc., and Pappy’s Barber Shop Poway, tic.
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Issued Pappy’s Barber Shapinsurance policy with a policy period of February 1, 2
through February 1, 2041he “Policy”). [Id. at  17.] Thd olicy itself is not attached t

the complaint, but Defendants attach a copy ofRblecy to their motion to dismiss ar|

askthe Court to take judicial notice of tRelicy. Plaintiffsdid not oppose the request {

judicial notice,and because judicial notice of tRelicy is appropriaté,the request fo
judicial notice is granted. According to the Policy itself, Truck tasae Exchange is th
insurer, and Plaintiffs do not dispute this fact in their opposition to the instatran
[Doc. No. 162 at 9; Doc. No. 18 at 20.]

On March 16, 2020n connection witthe COVID-19 pandemic, San Diego May
Kevin Falconer “issuetxecutive Order No. 2020, prohibiting any gathering of 50
more people and discouraging all ressential gatherings of any size.” [Doc. No. 1
25.] Three days later, California governor Gavin NewSmsued Executive Order-Bi3-
20, requiring ‘allindividuals living in the State of California to stay home or at their
of residence except as needed’ for essential service and engage in strict social dis
[Doc. No. 1 at 1 26.] As aresult of these orders, both Plaintiffs, along with “[a]ll Calif
businesses not deemed essential, . . . were ordered to close their dooet.'27.] In
addition, 49 state governments have issued orders limiting or prohibiting ttedioperf
nontessential businesses as a result of th&/IDGL9 pandemic. If. at { 30.] The
complaint refers to these government orders collectively as the “CQVYICivil Authority
Orders.” [d.at  2.]

1 On a motion to dismiss under Rule 12(b)(6), the court “may also consider unattachedesvitehich
the complaint necessatrily relies if: (1) the complaint refers to the documettie @cument is central t

the plaintiff's claim; and (3) no party questions the authenticity of the dot¢timemited States .
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Corinthian Colleges655 F.3d 984, 999 (9th Cir. 2011) (internal quotation marks and citation o

and thus may assume that its contents are true for purposes of”” Defendardg’ tmalismiss.Marder
v. Lopez 450 F.3d 445, 448 (9th Cir. 200@)uotingUnited States v. Ritchig42 F.3d 903, 908 (9
Cir.2003). Defendants also request judicial notice of a bulletin from the California aimse|
Commissioner, but because the Court did not consiedsuttetin in connection with this opinion, th
request is denied asoot.
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All of these requirementre met here. Accordingly, the Court treats the Policy “as ‘part of the compla
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On April 1, 2020, Plaintiffs made a claim under the Policyfiness incomiesses
they incurred as aesult of theCOVID-19 Civil Authority Orders issued by May

DI

Falconer and Governor Newsorfid. at § 46.] Defendants notified Plaintiffs that day that

they were denying coverage and issued a formal denial letter on April 3, 2D
According to he complaint, this denial of coverage was improper becavszal coverag
provisions were triggere@nd none of the Policy exclusions apply.

First, the complaint alleges that there is coverage under the “Business Ir
provision, which states:

We will pay for the actual loss of Business Income you sustain due to the
necessary suspension of your “operations” during the “period of restoration”.
The suspension must be caused by direct physical loss of or damage t
property at the described premises. Tdss or damage must be caused by or
result from a Covered Cause of Loss.

[Doc. No. 162 at 15 (Policy § A.5.f.(1))]. Second, the complaint alleges that ther
coverage under the “Civil Authority” provision, which states:

We will pay for the actual lossf Business Income you sustain and necessary
Extra Expense caused by action of civil authority that prohibits access to the
described premises due to direct physical loss of or damage to property, othe
than at the described premises, caused by or resulting from any Covered Cau
of Loss.

[Doc. No. 162 at 27 (Policy 8 A.5.i.)]Finally, the complaint alleges that there is cover
under the “Extra Expense” provision, which states:

We will pay necessary Extra Expense you incur during the “period of
restoation” that you would not have incurred if there had been no direct
physical loss or damage to property at the described premises. The loss ¢
damage must be caused by or result from a Covered Cause of Loss.

[Doc. No. 162 at 27 (Policy 8 A.5.9.(1))]According to the Policy, “Covered Causes
Loss” are “[r]lisks of Direct Physical Loss unless the loss is” excluded in the excl
section of the Policy or limited in the limitations section of the Policy. [Duc 162 at

23 (Policy 8 A.3.)]. The Polcy defines “Business Income” as “[n]et income (Net Prof
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Loss before income taxes) that would have been earned or incurred if no physica
damage had occurred . . . Ddc. No. 162 at 25 (Policy § A.f.(1))].

The complaint alleges that none tbe Policy’s exclusions or limitations app
More specifically, the complaint alleges that exclusions for (1) mold and microorga
(2) virus or bacteria, and (3) fungi, wet rot, dry rot, and bacteria, do not apply b&baL
efficient proximate case of [Plaintiffs’] losses was precautionary measures taken K
state to prevent the spread of COVID in the future, not because coronavirus was fq
on or around Plaintiffs’ insured properties.” [Doc. No. 1 at 11 40, 42, Akbihg thesg
lines, the complaint does not allege that COMI®or the coronavirus itself caused a dif
physical loss triggering coverage under the Policy. Rather, the complaint alleges o
the government orders themselves caused direct physical loss and damagtitis’H
property. [Doc. No. 1 at  93.]

Based on these allegations, Plaintiffs assert a total of six claims (for declarator
and breach of contract based on each of the three coverage provisions listgdal
behalf of themselves, a nationwide class, and California subclass, and a seventh (
violation of California’s unfair competition law“UCL"), California Business ari
Professions Code section 17200 et seq., on behalf of Plaintiffs and the Califookes)
Defendants move to dismiss the complaint in its entirety.

[I. Legal Standards

The familiar standards on a motion to dismiss apply h&cesurvive a motion f
dismiss under Rule 12(b)(6), “a complaint must contain sufficient factual matter, a
as true, to ‘state a claim to ieflthat is plausible on its face Ashcroft v. Igbal556 U.S,
662, 678 (2009) (quotingell Atlantic Corp. v. Twomb)¥p50 U.S. 544, 570 (2007)Thus,
the Court “accept[s] factual allegations in the complaint as true and construe
pleadings inle light most favorable to the nonmoving partifanzarek v. St. Paul Fir,
& Marine Ins. Co, 519 F.3d 1025, 1031 (9th Cir. 200&8)n the other hand, the Court
“not bound to accept as true a legal conclusion couched as a factual alleggtiah.556
U.S. at 678quotingTwombly 550 U.S. at 555 Nor is the Court fequired to accept 3

4
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true allegations that contradict exhibits attached to the Complaint or matters p
subject to judicial notice, or allegations that are merely conclusory, tanvtad deduction
of fact, or unreasonable inferenc¢ef®anielsHall v. Nat| Educ. As%, 629 F.3d 992, 99

(9th Cir. 2010) “In sum, for a complaint to survive a motion to dismiss, thegomntlusory

roper
S
8

factual content, and reasonable inferences froncthrgent, must be plausibly suggestive

of a claim entitling the plaintiff to reliefMoss v. U.S. Secret Serv72 F.3d 962, 969 (9t
Cir. 2009) (quotation marks omitted).

[11. Discussion

Neither party disputes that California law governs this insurance age/elispute.

See, e.g., IntrPlex Techs., Inc. v. Crest Group, 1499 F.3d 1048, 1052 (9th Cir. 20(
(stating that law of the forum state applies in diversity actions). Under Californithia
“interpretation of an insurance policy is a question of law” to be answered by the
Waller v. Truck Ins. Exch., Ind1 Cal. 4th 1, 18 (1995). The “goal in construing insur3
contracts, as with contracts generally, is to give effect to the parties’ mutuaioinsei
Minkler v. Safeco Inc. Cp49 Cal. 4th 315, 321 (2010) (quotirRank of the West )
Superior Court2 Cal. 4th 1254, 1264 (1992)).

To accomplish this goal, the court must “look first to the language of the cont
order to ascertain its plain meaning or the meaning a layperson would ordinarily a
it.” Waller, 11 Cal. 4th at 1&ee also Cont’l Cas. Co. v. City of Richmonéi3 F.2d 1076
1080 (9th Cir. 1985) (“The best evidence of the intent of the partidéseigolicy
language.”). “The clear and explicit meaning of [the policy] provisions, intetpiretaeir
ordinary and popular sense, unless used by the parties in a technical sense or
meaning is given to them by usage, controls judicial interpretatMMaller, 11 Cal. 4th a
18 (nternal quotation markand citations omitteg see also Minkler49 Cal. 4th at 32
(“If contractual language is clear and explicit, it governg&ifation omitted) However,
“[i]f the terms are ambiguous [i.e., susceptible of more than one reasonalyesitatison],

[courts]interpret them to protect the objectively reasonable expectations of the ins
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Minkler, 49 Cal. 4th at 321 (citations omitted)hat being said, “[c]ourts will not strain
create an ambiguity where none existé/aller, 11 Cal. 4th at 1-89.

There are two parts to any coverage analysis. First, “[b]efore even consi
exclusionsa court must examine the coverage provisions to determisth@rha clain
falls within the policy term§ Waller, 11 Cal. 4th at 1§internal brackets and quotatif
marks omitted) The insured bears the burden of proof in this regard, buhskeing
agreement language in a policy is interpreted broadly in favor of covesagpaAlU Ins.
Co. v. Superior Court51 Cal. 3d807,822 (1990) (“/W]e generally interpret @average
clauses of insurance policies broadly, protecting the objectively reasonable eapsdt
the insured.”). If the insured proves that the claim falls within the policy terms, the |

then shifts to the insurer to prove that an exclusion eppWaller, 11 Cal. 4th at 16ee

alsoUniversal Cable Prods., LLC v. Atl. Specialty Ins.,®29 F.3d 1143, 1151 (9th Cjr.

2019)(“The burden is on the insured to establish that the claim is within the basic s¢

coverage and on the insurer toaddish that the claim is specifically excludediduoting
MacKinnon v. Truck Ins. ExcI81 Cal.4th 635648(2003). Exclusions “are interpretg
narrowly against the insurerMinkler, 49 Cal. 4th at 322.

Here, Defendants move to dismiss on the grotimatsthe complaint does not alle
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any “direct physical loss of or damage to property” as is required for coveragethmmder

business income, civil authority, and extra expense coverage provisiongheir
opposition, Plaintiffs contend thidis Policylanguage does not require “physical altera
to property,” and that “jurisdictions around the country have held that a property
uninhabitable or unsuitable for its intended purpose qualifies as a physical loss
commercial property insurangelicies.” [Doc. No. 18 at 11.]

Business | ncome and Extra Expense Coverage

For there to be coverage under the business income and extra expense pr
there must be “direct physical loss of or damage to property at the described prg
Plaintiffs focus on the first alternative‘direct physical loss of—arguing that it does n(

require a tangible damage or alteration to property and that loss of the ability to ¢
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operatingtheir business as a result of the government orders qualiPlemtiffs are not

the first policyholders to argue in court that government orders forcing their busing
stop operating as a result of the COVIB pandemic trigger insurance under provisi
similar or identical tadhe ones in the Policy herdMostcourts have rejected these claif
finding that the government orders did not constitute direct physical loss or dan
property. See, e.gMalaube, LLC v. Greenwich Ins. CdNo. 2022615CIV, 2020 WL
5051581 (S.D. Fla. Aug. 26, 2020) (recommending dismissal of complaint s¢
coverage for loss of business income as a redufiorida COVID19 Civil Authority
Orders because the requirement that the plaintiff's restaurant close indoor di
mitigate the spread of COVHD9 was nota direct physical loss) As a district cour
explained just last week in an opinion grantangnotion to dismiss a claim for coverg
under identical policy language for business income losses of a restaurant due & |
19 Civil Authority Orders in Los Angeles:

“When interpreting a policy provision, we must give terms their ordinary and
popularusage, unless used by the parties in a technical sense or a speci
meaning is given to them by usagBalmer v. Truck Ins. Exch21 Cal. 4th
1109, 1115 (1999) (citation and quotation marks omitted). The Business
Interruption and Extra Expense provisatrissue here conditions recovery on
“direct physical loss of or damage to property.”

Under California law, losses from inability to use property do not amount to
“direct physical loss of or damage to property” within the ordinary and

2 The case on which Plaintiffs relgtudio 417, Inc. v. Cincinnati Ins. G®o. 20CV-03127SRB, 2020
WL 4692385 (W.D. Mo. Aug. 12, 2020), is distinguishable.Stadio 417 the district court based i
denial of the insurer's motion to dismiss, at least in part, on allegations “thalDET®/'is a physica

substance,’ that it ‘live[s] on’ and is ‘active on inert physical surfaeesl is also ‘emitted into the air.’
COVID-19 allegedly attached to and deprived Plaintiffs of their property, making it ‘vaisdfenusablg,
resulting in direct physical loss to the premises and proper§tiidio 417 2020 WL 4692385, at *4.

The policyholder also alleged that “it is likely that customers, employeesyrasttier visitors to thy
insured properties were infected with COVID and thereby infected the insured properties with
virus.” Id. at *2. Accordingly, “[b]Jased on these allegations,” the district court held that thelasotr
“plausibly alleges a ‘direct physical loss’ based on ‘the plain and ordinary mgeahthe phrase.’1d.

Here, in contrast, Plaintiffs expressly allege that COYfDdid not cause physical losfor damage tq
their properties, alleging and arguingly that that the government ordéhe&mselvesonstitute direc
physical loss of or damage to the properties.

20-CV-907-CAB-BLM
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10E, LLC v. Travelers Indem. Co. of Connectiduh. 2:20CV-04418SVW-AS, 2020
WL 5359653, at *45 (C.D. Cal. Sept. 2, 2020Qnternal citations to the record omitte
This analysis is persuasive and equally applicable, hesePlaintiffs make similg

arguments for coverage under identical policy language and also rébtairintermodal

popular meaning of that phrase. Physical loss or damage occurs only whe
property undergoes a “distinct, demonstrable, physical alteratidiRl
Healthcare Ctr. of Glendale, Inc. v. State Farm Gen. Ins, T8 Cal. App.

4th 766, 779 (2010) (citation and quotation marks omitted). “Detrimental
economic impact” does not suffide. (citation and quotation marks omitted)

An insured cannot recover by attempting to artfully plead temporary
impairment to economically valuable use of property as physical loss or
damage. Foexample, ilMRI Healthcare Ctr.the court held that lost use of
an MRI machine after it was powered off did not qualify as a “direct physical
loss.” 187 Cal. App. 4th af7®.. . .

Plaintiffs FAC attempts to make precisely this substitution of temporar
impaired use or diminished value for physical loss or damage in seeking

Business Income and Extra Expense coverage. Plaintiff only plausibly alleges

that inperson dining restrictions interfered with the use or value of its
property— not that the restrtions caused direct physical loss or damage.

Plaintiff attempts to circumvent the plain language of the Policy by
emphasizing its disjunctive phrasirdgdirect physical loss of or damage to
property,—and insisting that “loss,” unlike “damage,” @mipasses
temporary impaired use. To support this argument, Plaintiff relieBotad
Intermodal Servs. Inc. v. Travelers Prop. Cas. Co. of 2618 WL 3829767
(C.D. Cal. 2018). InTotal Intermodal the court concluded that giving
separate effect to “losgind “damage” in the phrase, “direct physical loss or
damage,” required recognizing coverage for “the permanent dispossession g
something.”ld. at *4.

Even if the Policy covers “permanent dispossession” in addition to physical
alteration, that does not efit Plaintiff here. Plaintiff's FAC does not allege
that it was permanently dispossessed of any insured property. As far as th
FAC reveals, while public health restrictions kept the restaurant's “large
groups” and “happyrour goers” at home instead afthe dining room or at

the bar, Plaintiff remained in possession of its dining room, bar, flatware, and
all of the accoutrements of its “elegantly sophisticated surrounding.”

8
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to support their positianFor all the same reasons, Plaintiffs have failed to plausibly g
any entitlement to coverage under the business income or extra expense provisian
Policywith Truck Insurance Exchange

Civil Authority Coverage

There is also no coverage under the civil authority provision of the Pdlacrigger
coverage under th provision, there must be an “action of civil authority thethibits
access to the described premides to direct physical loss of or damage to propether
than at the described premisesaused by or resulting from any Covered Cause of L
[Doc. No. 162 at 27 (Policy 8 A.5.i.)dmphasisdded)]. Thus, to survive dismissal,
complaint mug at a minimumallege that the governme(tt) prohibited Plaintiffs fron
accessing their premisé®) due to direct physical loss of or damage to property elsew
Theallegations in the complaint do not satisfy either requirement

First, the complaint does not allege tlagty COVID-19 Civil Authority Orders
prohibited Plaintiffs from acceds their business premises. Rather, it only alleges
Plaintiffs were prohibitedrom operating their businesses at their premises. Plaintiff
to make any distinction between their place of businesstfiephysicalpremises wher
they operate their busingssand the business itself, but this distinction is releval
coverage under the PolicyThe Policy insures propertyy this case Plaintiffsproperty
and physicaplaces of business, amdt Plaintiff's busines#self. To that endthe civil
authority coverage provisiamly provides coverage to the extent that access to Plaif

llege
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their business The government orders alleged in the complpmtibit the operation o
Plaintiff’'s businessthey do not prohibiaccess télaintiffs’ place of business

Second, even if the government orders allegetieé complaint could be constru
as prohibiting Plaintiffs from accessing ithpremises, the orders were not issued du
direct physical lossf or damage to propertther than at Plaintiffspremises Just as th¢
complaint does not plausibly allegay direct physical loss of Plaintiff’'s property, it a

does not allege andirectphysical loss or damage to property not at Plaintiffs’ placg
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business. In the opposition, Plaintiff does not argue otherwise, referring only to its

arguments under the business income and extra expense provisions that the ¢

alleges direct physical loss of or damag®aintiffs’ property. [Doc. No. 18 at ]6see

ompl

generally, 10E, LLC2020 WL 5359653, at ®¥ (finding no civil authority coverage as a

result of COVID10 Civil Authority Orders requiring restaurant to cease ingoor

operations).
Accordingly, because the complaint doesplatsiblyallege(1) any civil authority

orders that prohibited access to Plaintiffs’ places of business (as opposed tp

prohibiting Plaintiffs from operating their businesses)2) any direct physical loss of or

damage to property, other than at Plaintiffs’ premises, the corhgtzes not state a clai
for coverage under the civil authority provision of the Policy.
V. Conclusion

Because the allegations in the complaint do not a state a claim for coverag

simj

m

£ Unc

the Policy,Plaintiffs’ claims for declaratory relief that there is coverage and for bregch of

contract must be dismissed. Likewise, because the UCL claim is premised on the existel

of coverage under the Policy, it is dismissed as wedle generally, 10E, LL,2020 WL
535963, at *6 (dismissing UCL claim based on allegation that an insurance
provided coverage after concluding that the plaintiff was not entitled to coverdgethe
policy). Accordingly, it is herebYDRDERED that the motion to dismiss GRANTED,
andthe complaint iDISMISSED in its entirety?

Plaintiffs make a passing request for leave to amend the complaint at the end

opposition, but do not explain how an amended complaint would remedy any

3 Because the complaint does not state a claim for coverage under the Peli@guthneed not addre
Defendants’ separate argument for desal of Farmers Group, Inc., and Farmers Insurance Com
Inc. as defendants because they are not parties to the PHlasyever theallegation that these defenda
own subsidiaries that issue property insurance, which is Plaintiffs only argdarekeeping thes
defendants in the case, is grosaBufficient to state a claim against them for declaratory réirebich off
contract or violation of the UCL related to insurance coverage under a policy issued by Asucknicq
Exchange.Plaintiffs are advised that if they seek leave to amend their complaint, they musnhaisd

10
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deficiencies identified by Defendants irethmotion. Because any amendment is likel
be futile, before allowing Plaintiffs to amend their complaint, Plaintiffs must file a m
for leave to amend that attaches their proposed amended complaint, along witheg

showing all changes as compared with the original complaint. If a motion for le

amend is not filed bgeptember 21, 2020, this dismissal of Plaintiffs’ complaint will be

with prejudice. If Plaintiffs file a motion for leave to amend, Defendants may fi
opposition on obeforeSeptember 28, 2020. The Court will then take the motion ung

submission without a reply and enter an order in due course.
It is SO ORDERED.
Dated: September 11, 2020

their allegations as to these defendants. Failure to inthatiealallegations as to why these defendd
canbe liable for coverage under an insurance policy to which they are not avgarggult in dismissa
of these defendants regardless of whether Plaintiffs can plausibly allegerctaptiysical loss to the
property or property not at their premises.
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