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(beraldo et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MANETIRONY CLERVRAIN, Case No0.:20-CV-925JLS (RBB)
INS #19001382
Plaintiff ORDER (1) DISMISSING CIVIL

"l ACTION PURSUANT TO

VS. 28 U.S.C. §1915(e)(2)(B), AND
LUIS GERALDOR. MARIN, (2 DENYING ASMOOT MOTION
TO PROCEED IN FORMA
Defendant] PAUPERIS

(ECF Nos. 1, 2)

Plaintiff Manetirory Clervrain,a former federal prisonesubsequently detainext
the Moore Detention Center in Okmulgee, OklahdoiydJ.S. Immigration and Custon
Enforcement pending removal, has filed a civil rights action pursuant to 28 U.S.C.

andBivens v. Six Unknown Names Agents of the Federal Bureau of Nardo@cs.S.

(“IFP”) pursuant to 28 U.S.C. § 1915(é88eeECF No. 2(*“Mot.”) .

1 “In 2018, one court concluded thgslince entering the federal prison system in 2011, Mr. Cler
has filed more than thirty cases in various federal courts across the cou@srvrainv. SchimelNo.
4:20-CV-538-SRC, 2020 WL 1975121, at *1 (E.D. Mo. Apr. 24, 2020) (qudiilegvrain v. RevejINo.
18-3166SAC, 2018 WL 5281366, at *1 (D. Kan. Oct. 24, 2018) (citation omitted¥).a result of hig
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388 (1971) SeeECF No. 1(“Compl.”). Plaintiff also moves to proceduforma pauperis
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Because Clervrain seeks to procdE®, his Complaint is subject tsua sponte

review,and mandatory dismissal, if it is “frivolous, malicious, fail[s] to state a clgpon
which relief may be granted, or seek[s] monetary relief from a defendant immun
such relief.” See28 U.S.C. 81915(e)(2)(B);Coleman v. Tollefsqrb75 U.S.  , 135 §
Ct. 1759, 1763 (2015) (pursuant to 28 U.S.C. 8§ 1915(€®) court shall dismiss th
case at any time if the court determines-th@) the allegation of poverty is untrue;
(B) the action or appeat(i) is frivolous or malicious; [or] (ii) faildo state a claim o
which relief may be granted”);opez v. Smith203 F.3d 1122, 1127 (9th Cir. 2000) {
banc) (“[S]ection 1915(e) not only permits, but requires a district court to dismiss

forma pauperis complaint that fails to state a clain€3lhoun v. Stah254 F.3d 845, 84

(9th Cir. 2001) (per curiam) (holding that “the provisions of 28 U.S121%(e)(2)(B) are

not limited to prisoners”).The purpose o$ection1915’s screening provisions are
ensure that the targets of frivolous milicious suits need not bear the expens
responding.” Nordstrom v. Ryarn/62 F.3d 903, 920 n.1 (9th Cir. 2014) (quotNbeelern
v. Wexford Health Sources, In689 F.3d 680, 681 (7th Cir. 2012)).

litigation history, vhile he was a fedal prisoner, Plaintiff wagound ineligible to proceedn forma
pauperispursuant to 28 U.S.C. § 1915(g) because at least three of those civil actionkssweseed a
frivolous, malicious, or for failure to state a claial. (citing Order,Clervrain v. Holder, No. 1:19CV-
890-UNA (D.D.C. filed Jan. 28, 2020), ECF No.;%rder,Clervrain v. BrownbackNo. 5:19CV-3040-
SAC (D. Kan. filed May 8, 2019), ECF No. 5 (collecting cas@sdter,Clervrain v. Samuel, JrNo. 1:19
CV-468 (D.D.C. filed Mar. 13,219), ECF No. 4§collecting case$) “Plaintiff was released from feder
prison on August 29, 2019[,] [bixlefore his release, he had been serving amM@8th sentence fq
attemptand conspiracy to commit mail fraudsee Clervrain v. RevelNo. 183166SAC, 2018 WL
5281366, at *1 (D. Kan. Oct. 24, 2018); Sentencing Hr'galt4:9-16:14, United States v. Clervraji
No. 0:1%cr-20074 (S.D. Fla. Nov. 14, 2012), ECF No. 9®&pparently, during Plaintiff's incarceratio
the Government initiated remov@aloceedings against hinClevrain v. RosaddNo. 120-CV-0389-TJM-
CFH, 2020 WL 4434867, at #22.2(N.D.N.Y. Aug. 3, 2020jciting Clervrain v. Bart No. 2660168 (5th
Cir. Mar. 4, 2020). “Consistent with the principle that deportation is a civil rathan a crimina
proceduré€, the Ninth Circuit has heldthat an alien detained by the INS pending deportation is
‘prisoner’ within the meaning of the PLRPPrison Litigation Reform Act] Agyeman v. IN296 F.3d
871, 886 (9th Cir. 2002)Thus 8 1915(g) serves as no bar to Clervrain’s MotiBee Taek Yoon v. Dg
No. 3:12CV-00219DMS-BLM, 2012 WL 993421, at *1 (S.D. Cal. Mar. 23, 2012) (finding INS deta
was not a “prisoner” as defined by 28 U.S.985(h) when he filed his civéction and,therefore,
“neither the filing fee provisions of 28 U.S.C. § 1915(b), nor3k&trikes bar in 28 U.S.C. § 1915(¢
applied] to[] his case.”).
2
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Clervrain’s Complaint ispartly illegible andentirely nonsensical.He has name
Luis Geraldo R. Mdn as the Defendanrtbut does noexplainwho Marin is, wherehe
resides, or what constitutional injyrhe hadinflicted uponClervrainwhile actingunder
color of federal law in thiBistrict or in any otherSeeCorr. Servs. Corp. v. Maleskb34
U.S. 61, 66 (2001) (noting that the Supreme CouBiwens‘recognized for the first tim
an implied private action for damages against federal officers alleged to have vig
citizen’s constitutional rights®)Jones v. Comm’ty Redev. Agency of City of Los Ang
733 F.2d 646, 649 (9th Cir. 198&)oting that gen pro se litigants must “allege with
least some degree of particularity overt acts which defendants engaged in” tclstatg

Clervrainalso appears to havyged the samancomprehensible pleadingaming
random current and former governmental officialsanycourts across the counttySee
e.g, Clervrain v. S&himel No. 4:20CV-538 SRC, 2020 WL 5073942, at *1 (E.Mo.
Aug. 27, 2020) Attached to his Complaint in this case, as well as in his many other
53-page “Motion for Supplemental Injustice Adversely Affectedé Ant’'S], and for
[* Related Mater(8]) for Justification Act (“TAJA”).” SeeCompl. at 17-71; see alsc
Clervrain v. Pompead\o. 4:20CV-555SRC, 2020 WL 4732044, at *2 (E.D. Mo. Aui#,
2020) (describing Clervrain’s Motion). “Plaintiff uses emphasis and bracket
extensivelyin very long sentences organized by +saguentially numbered aneltiered
paragraphs. Pompe2020 WL 4732044, at *2He alsorefers tchimselfas“ The Activist
or “the ANT" and either invokesjurisdiction or alleges violations dhe “Nationality
Choice Act’ the“Moral Turpitude Act,” the “Ratification Punitive A¢ the “Movement

2 “Luis Gerardo Rivera Marin is an attorraflaw and notary and a former secretary of state of P{
Rico. Prior to this designation, Rivera Marin served as executive director of tite Rium Tourism
Company and as the secretary of consumer affairs of Puerto Rico. On July 13, 2019, River
announced his pending resignation after allegations afividbdvement in the Telegramgate scand&ee
https://en.wikipedia.org/wiki/Luis_Rivera Mar%C3%ADn (last accessed 3£p020).

3 A court “may take notice of proceedings in other courts, both within and without the fashicédlj

system, if thosproceedings have a direct relation to matters at iss&&&$ v. Moynihan508 F.3d 1212|

1225 (9th Cir. 2007) (quotinBennett v. Medtronic, Inc285 F.3d 801, 803 n.2 (9th Cir. 2002)).
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Educative Combating Character Act,” and tHiRational Immigration Provisiof
Malpractice Act,” among hosts of otheiSeeCompl. at 3542. All of these “Acts”appeal
to be“his own legal creations and not existing legislative statut&sfimel 2020 WL
5073942, at *1

And while Clervrain’s casesname different defendants, theye all essentially

“jabberwocky” Clervrain v. WilsonNo. 2:20CV-02061, 2020 WL 1977392, at *2 (W.D.

Ark. Apr. 24, 2020) They profess “Crimes of Apartheidgainst [Patriotism valuey,”
and “[‘humanking,” denounceacts ofgenocide,’[' Greed Capitalisi}),” “[* Secretive
Crimes]” involving mass deportatioandterrorism,and allege violations agair$t Act[s]
of God],” the “U.N. Charter,” and thé/ienna Convention. SeeCompl. at 20-27; cf.
Pompeo 2020 WL 4732044, at *2 Moreover,the rambling allegations i€lervrain’s
Complaint in this case, like the one he filed in the Eastern DistriMisgouri agains
current Secretary of State Michael Pompelm[]‘not mentionthe] defendanf . . .], but
do[] mention Dr. Martin Luther King, Jr., Nelson Mandela, and Abraham Linc
Pompeo No. 4:20CV-555SRC, 2020 WL 4732044, at *2f. Compl. at 2324.

In short,this Court, likethosein essentiallyevery other federal jurisdiction in whic

Clervrain has filed, finds it is simply able todetermine what causes of action are b¢

allegedagainst the named Defendamtwhat relief isbeing sought.SeeFed. R. Civ. P}

8(a) (“A pleading. . . must contain: (1) a short and plain statement of the grounds f
court’s jurisdiction,. . .; (2) a short and plain statement of the claim showing thg
pleader is entitled to relief; and (3) a demand for the relief sougseg)alscClervrain v.
RosadoNo. 1:20-CV-0389TIJM-CFH, 2020 WL 4434867, at *1 (N.D.N.Y. Aug. 3, 203
(“The Court is unable to discern what facts or claims Plaintiff seeks to present
complaint, whether the Court has jurisdiction over the action, whether theeNoBIstrict
of New York is the proper venue for this action, what parties Plaintiff seeks to incl
defendants, whether Plaintiff has commenced identical actions in other federal
whether the namedefendant is a proper party in this actiong #me timeframe for any
alleged violations of any federal rights or laws, and thus the complaint md
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dismissed); Clervrain v. SawyerNo. 1:20CV-348, 2020 WL 3424893, at *2 (W.D.

Mich. June 23, 202Qsame).

A casdike Clervrain’s issubject tosua spontelismissal a$rivolous pursuant to 2§
U.S.C. 81915(e)(2)(B)(Dif “it lacks an arguable basis . . . in [awNeitzke v. Williamg
490 U.S. 319, 325 (1989)vhere “a defense is obvious on the face of the complg

Franklin v. Murphy 745 F.2d 1221, 1829 (9th Cir. 1984, or if it “merely repeat$

pending orpreviouslylitigated claims.” Cato v. United Stateg0 F.3d 1103, 1105 n
(9th Cir. 1995) (construing former 28 U.S.C. § 1915(d)) (citations and internal quot
omitted). All three are true here. Anchoeclassified as frivolous, “there is by definitig
no merit to the underlying action and so no reason to grant leave to ant@mpkz 203
F.3dat1127 n.8.

Accordingly, the CourDI SMISSES this civil action in its entirety pursuant to
U.S.C. 8 1915(e)(2)(B)DENIES AS MOOT Clervrain’s Motion (ECF No. 2)and

CERTIFIES that an IFP appeal would nbé taken in good faith pursuant to 28 U.S.

8§1915(a)(3) The Clerk of the CourHALL ENTER a final judgment of dismissal af
SHALL CLOSE the file.
IT 1SSO ORDERED.

Dated: September 9, 2020

L

on. Janis L.. Sammartino
United States District Judge
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