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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KEITH RUSSEL LUCKETT Case No20cv932MMA -JLB
CDCR #A-6053

Plaintiff, ORDER GRANTING MOTIONTO
PROCEED IN FORMA PAUPERIS;
VS.

[Doc. No. 4]

A. SUDBURY, et al., DISMISSING FIRST AMENDED
Defendarg.] COMPLAINT PURSUANT TO 28
U.S.C. § 1915(e)(2) AND § 1915A (b)(1)

l. Procedural History

On May 18, 2020Rlaintiff Keith Russel Luckettan inmate currently incarcerate
at Salinas ValleyState Prison, filed a civil rights actigursuant to 42 U.S.&. 1983.
SeeDoc. No. 1 Plaintiff alsofiled a Motion to Proceed In Forma Pauperis (“IFP”)
pursuant to 28 U.S.C. § 1915(e§eeDoc.No. 2

On June 18, 2020, the CodeniedPlaintiff’'s Motion to Proceed IFP due to his
failure to submit the required copy of his CDCR Inmate Statement Repee8 U.S.C.
8§ 1915(a)(2)CivLR 3.2 Doc.No. 3 at 7.The Court alsaismissechis Complaint for
failing to state a claim pursuant28 U.S.C. § 1915(e)(ynd8§ 1915A(b)(1) SeeDoc.
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No. 3 at 7 Plaintiff was granted leave to file an amended complaint in order to corrs
the deficiencies of pleadindentified in the Court’s OrderSee idat 8.

On July 6, 2020, Plaintiff filed a renewed Motion to Proceed I5&Doc. No. 4.
On July 7, 2020, Plaintiff filed his First Amended Complaint (“FAC%eeDoc. No. 5.

l. Motion to Proceed | FP

All parties instituting any civil action, suit or proceeding in a district court of tf
United States, except an application for writ of habeas corpus, must pay a filing fee
$400! See28 U.S.C. § 1914(a)The action may proceed despite a plaintiff's failtw
prepay the entire fee only if he is granted leave to proceed IFP pursuant to 28 U.S
81915(a). See Andrews v. Cervantd®93 F.3d 1047, 1051 (9th Cir. 200Rjpdriguez v.
Cook 169 F.3d 1176, 1177 (9th Cir. 199%owever, a prisoner who is granteave to
proceed IFP remains obligated to pay the entire fee in “increments” or “installment
Bruce v. Samuels S. Ct. _ ,136 S. Ct. 627, 629 (U.S. 20%g)tiams v. Paramp
775 F.3d 1182, 1185 (9th Cir. 2015), and regardless of whether hisiaatitimately
dismissed.See28 U.S.C. 81915(b)(1) & (2);Taylor v. Delatoore281 F.3d 844, 847
(9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to subm
“certified copy of the trust fund account statement (or institutional equivalent) for . .
6-month period immediately preceding the filiofjthe complaint.”28 U.S.C.
§1915(a)(2)Andrews v. King398 F.3d 1113, 1119 (9th Cir. 200%)rom the certified
trust account statement, the Court assesses an initialepa of 20% of (a) the average
monthly deposits in the account for the past six months, or (b) the average monthly
balance in the account for the past six months, whichever is greater, unless the pri
has no assetsSee28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(#he institution

1 In addition to the $350 statutory fee, civil litigants must pay an additional admatfivistfee of $50See
28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District Court MisSclredule, § 14 (ef
Dec. 1, 2014). The additional $50 administrative fee does not apply to persons granted leaezt]
IFP.1d.
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having custody of the prisoner then collects subsequent payments, assessed at 2(
preceding month’s income, in any month in which his account exceeds $10, and fo
those payments to the Court until the entinadilfee is paid.See28 U.S.C. § 1915(b)(2
Plaintiff has submitté a certified copy of his inmate trust account statement
pursuant to 28 U.S.C. § 1915(a)(2pahis Districts Civil Local Rule3.2. His trust

account statement indicates he has insufficient funds frowhvtbipay a partial initial

filing fee at this time.See28 U.S.C. § 1915(b)(4) (providing that “[ijn no event shall a

% of

rwar

prisoner be prohibited from bringing a civil action or appealing a civil action or crimjnal

judgment for the reason that the prisoner has no assets and no means by which tg pay

initial partial filing fee.”);Bruce 136 S. Ct. at 630Faylor, 281 F.3d at 850 (finding that

28 U.S.C. § 1915(b)(4) acts as a “safesjyve” preventing dismissal of a prisoner’s IFF

case based solely on a ‘ltaie to pay . . . due to the lack of funds available to him wh
payment is ordered.”).

Therefore, the Court grants Plaintiff leave to proceed IFP and dire@etinetary
for the California Department of Corrections and Rehabilitation (“CD@&Epllect the

en

entire $350 balance of the filing fees required by 28 U.S.C. § 1914 and forward them to

the Clerk of the Court pursuant to the installment paymenipoms set forth in 28
U.S.C. 81915(b)(1).
1. Sua Sponte Screening per 28 U.S.C. § 1915(e)(2) and 8§ 1915A

A. Standard of Review

As the Court previously informdélaintiff, because his a prismer and is
proceeding IFP, his FA€quires a pranswer screening pursuant to 28 U.S.C.
81915(e)(2) and § 1915A(blUnder these statutes, the Court must sua sponte dism
prisoner’s IFP complaint, or any portion of it, which is frivolous, malicious, fails to s
a claim, or seeks damages from defendants who are imnageel opez v. Smjth03
F.3d 1122, 11227 (9th Cir. 2000) (en banc) (discussing 28 U.S.C. § 1915(e)(2));
Rhodes v. Robinsp621 F.3d 1002, 1004 (9th Cir. 2010) (discussing 28 U.S.C. 8
1915A(b)). “The purpose of [screening] is ‘to ensure that the targets of frivolous or
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malicious suits need not bear the expense of respondibpitistrom v. Ryan/62 F.3d
903, 920 n.1 (9th Cir. 2014) (quotiigheeler v. Wexford Health Sources,. 689 F.3d
680, 681 (7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim u
which relief can be granted under 8§ 1915(e)(2)(B)(ii) is the same as the Federal R
Civil Procedure 12(b)(6) standard for failure to state a claiddtison v. Carter668
F.3d 1108, 1112 (9th Cir. 2012ge also Wilhelm WRotman 680 F.3d 1113, 1121 (9th
Cir. 2012) (noting that screening pursuant to 8 1915A “incorporates the familiar stg
applied in the context of failure to state a claim under Federal Rule of Civil Procedy
12(b)(6)"). Rule 12(b)(6) requires a compiaito “contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausibiks face.” Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (internal quotation marks omiti&ajjelm 680 F.3d at 1121
Detailed factual allegationseanot required, but “[tjhreadbare recitals of the elements

a cause of action, supported by mere conclusory statements, do not sudjiize,. 556

U.S. at 678.“Determining whether a complaint states a plausible claim for relief [is]|.

a contextspecific task that requires the reviewing court to draw on its judicial experi
and common senseld. The “mere possibility of misconduct” or “unadorned, the
defendarunlawfully-harmed me accasion[s]” fall short of meeting thiglausibility
standard.ld.; see also Moss v. U.S. Secret Sensd@ F.3d 962, 969 (9th Cir. 2009).

B. Plaintiff's factual allegations

On Juy 9, 2015, Plaintiff was in the custody of the San Diego County Jail whi
was attending his trialSeeFAC at 12. During his attorney’s closing argument, he
“stood up and yelled his innocencdd. At that point, San Diego County Sheriff A.
Sudbury punched Plaintiff in the back of his head, knocking Plaintiff unconsdib.es.
12-13. Plaintiff allegestatDefendants A. Macias and J. Lopez, also San Diego Col
Sheriffs, punched and kicked hirfd. at 13. Plaintiff was then dragged from the
courtroom. Id. Plaintiff contends he was disoriented from the courtroom attack and
could not identify the Doe%-4 who also punched and kicked him after he was remoy
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from the courtroomld. Plaintiff also allegethat he was tasered several times
unnecessarily and that Defendants did not file an incident refgorlaintiff alleges
that although h&vas taken to the hospitafter the incident, this was orilio follow
protocola taser is utilizeédand that “all other medical treatment was deriield. at 14.

Plaintiff appeared in court on July 10, 20drkd told the judge he had not been f
sincethe preceding morningld at 15 Later, Plaintiff was placed in Administrative
SegregatiofAd. Seg.) which he claims was in retaliatiohd. Defendants continued ta
refuse to provide him with medical care, and after Plaintiff's attorney and family
members contacted the Sheriff's Department to complain about Plaintiff's treatmer
Plaintiff claims he was subjected to further retaliation andadi®@f medical careld. His
placement in Ad. Seg. resulted in Plaintiff being unable to perform his critical daily
activities [and] to properly participate in his own defe” Id. at16.

Plaintiff seeks $800,000 in compensatory damages as to edehdant,
$1,500,000 in punitive damages, and damages for “pain & sufferidgdt 7.

C. Statute of Limitations

Plaintiff's claims arise from the time he was housetth@tSan Diego County Jalil
in July of2015. SeeFAC at 1, 1215. “A claim may be smissed [for failing to state a
claim] on the ground that it is barred by the applicable statute of limitations only wH
‘the running of the statute is apparent on the face of the complaidr’Saher v.
Norton Simon Museum of Art at Pasadeb@2 F.3d54, 969 (9th Cir. 2010) (quoting
Huynh v. Chase Manhattan Ba65 F.3d 992, 997 (9th Cir. 2006)JA complaint
cannot be dismissed unless it appears beyond doubt that the plaintiff can prove ng
facts that would establish the timeliness of tlagne.”” 1d. (quotingSupermail Cargo,
Inc. v. U.S.68 F.3d 1204, 1206 (9th Cir. 1995&e also Cervantes v. City of San Dig
5F.3d 1273, 12787 (9th Cir. 1993) (where the running of the statute of limitations
apparent on the face of a complaint, dismissal for failure to state a claim is proper,
long as Plaintiff is provided an opportunity to amend in order to allege facts which,
proved, might support tollingsee also Taha8ierra Pres. Council, Inc. v. Tahoe Reg
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Planning Agency216 F.3d764, 788 (9th Cir. 2000) (court may raise the defense of
statute of limitations sua sponteyerruled on other grounds by Gonzalez v. Arizona
677 F.3d 383, 389 (9th Cir. 2011) (en bamtyghes v. Lott350 F.3d 1157, 1163 (11th
Cir. 2003) (upholding sua sponte dismissal under 28 U.S.C. § 1915(e)(2)(B) of pris
time-barred complaint).

Because section 1983 contains no specific statute of limitation, federal courtg
the forum state’s statute of limitations for personal ymartions. Jones vBlanas 393
F.3d 918, 927 (9th Cir. 2004YJaldonado v. Harris370 F.3d 945, 954 (9th Cir. 2004);
Fink v. Shedler192 F.3d 911, 914 (9th Cir. 199%Before 2003, California’s statute of
limitations was one yeardones 393 F.3d af27. Effective Januanit, 2003, the
limitations peiod was extended to twéd. (citing CAL. Civ. PrRoc. Cobe 8 335.1). The
law of the foum state also governs tollingVallace v. Katp549 U.S. 384, 394 (2007)
(citing Hardin v. Straub490 U.S. 536, 5389 (1989));Jones 393 F.3d at 927 (noting
that in actions where the federal court borrows the state statute of limitation, the fe
court also borrows all applicable provisions for tolling the limitations period found it
state law).

Under California law, the statute of lirations for prisoners serving less than a
sentence is tolled for two yearsCAL. Civ. PrRoc. CoDE § 352.1(a);Johnson v. Californig
207 F.3d 650, 654 (9th Cir. 20Q) overruled on other groungd$43 U.S. 499 (2005).
Accordingly, the effective statutd limitations for most California prisoners is three
years for claims accruing before January 1, 2003-yeae limitations period plusvo-
yearstatutory tolling), and four years for claims accruing thereatfie-yearlimitations
period plugwo yearsstatutory tolling).

Unlike the length of the limitations period, however, “the accrual date of a § 1
cause of action is a question of federal law that is not resolved by reference to stat
Wallace 549 U.S. at 38&ardin, 490 U.S. at 5434 (federal law governs when
8§ 1983 cause of action accrueslnder the traditional rule of accrual. .the tort cause
of action accrues, and the statute of limitation begins to run, when the wrongful act
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omission results in damagesWallace 549 U.S. at 1. Put another way, “[u]nder
federal law, a claim accrues when the plaintiff knows or has reason to know of the
which is the basis of the actionMaldonadq 370 F.3d at 955fwoRivers v. Lewjsl74
F.3d 987, 991 (9th Cir. 1999).

Here, Plaintiff's claims accrued in 2D1SeeFAC at 1, 1215. Thus, assuming

Plaintiff is not serving a life sentence, he is entitled to an additional two (2) years o

statutory tolling pursuant tGAL. Civ. PRoc. CopE § 352.1(a). Johnson207 F.3d at 654
see also Joes 393 F.3d at 928 n.5 (noting that “California courts have read out if the

statute the qualification that the period of incarceration must be ‘for a term less thal
life’ in order for a prisoner to qualify for tolling.”)Consequently, ésedon the face of
Plaintiff's own pleadingit is clear Plaintiff's claims fall far outside California\so-year
statute of limitationsevenwith the benefit of an additional two years of tolling provide
by statuteSeeWallace 591 U.S. at 391Maldonadq 370 F.3d at 955CAL. CoDe Civ.
Proc. §335.1 (tolling statute of limitations “for a maximum of 2 years” during a
prisoner’s incarceration)Plaintiff should have filed this actioro later thauly 2019
he filed this action on May 18, 2020

The Court otes that Plaintiff's claims codlbe considered timely if, in hiSAC,
he allegd facts sufficient to show the limitations period mayeogitablytolled. See
Cervantesb5 F.3d at 127G7. Generally, federal courts also apply the forum statevs |
regarding equitable tollingFink, 192 F.3d at 914acon v. City of Los Angele®43
F.2d 372, 374 (9th Cir.1988)nder California law, however, Plaintiff must meet thre
conditions to equitably toll the statute of limitations: (1) he must have diligently purs
his claim; (2) his situation ust be the product of forces beyond his control; and (3)
Defendants must not be prejudiced by the application of equitable toBieg Hull v.
Central Pathology Serv. Med. Clinig8 Cal.App. 4th 1328, 1335 (Calt. App. 1994);
Addison v. State of Cabifnia, 21 Cal.3d 313, 3147 (Cal. 1978)Fink, 192 F.3d at 916,
Here, Plaintiff appears to claim that he believed that between the period of “being f
guilty by the jury and the Plaintiff arriving at the CDCR in August 2016, Plaintiff wa
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the belid that his public defender was arranging the filing of a lawsuit on his behalf.
FAC at 12. Even if this belief was well founded, Plaintiff's inaction from August 201
May 2020 does not support a finding that Plaintiff diligently pursuedlaisc
Moreover, Plaintiff offers no factual allegations to support a finding that he was sul
to the “product of forces beyond his controHull, 28 Cal.App. 4that1335

The Court findsthatPlaintiff has failed to pleasdufficient facts tsupport a
plausibk claim for equitable tollingSee Cervante$ F.3d at 1277gbal, 556 U.S. at
679;Hinton v. Pac. Enters5 F.3d 391, 395 (9th Cir. 199@)laintiff carries the burden
to plead facts which woulgive rise to equitable tollingsee also Kleinhammer v. City
Paso Robles385 FedAppx. 642, 643 (9th Cir. 2010)Accordingly,the Court findghat
the running of the statutd limitationsis apparent on the face Bfaintiffs FAC and
Plaintiff therefore failgo state a claim upon which section 1983 relief may be grantg
See28 U.S.C. 81915(e)(2)(B)(ii);8 1915A(b)(1).

D. Leave to Amend

Because Plaintiff has already been provided a short and plain statement of h
pleadingdeficiencies, as well as apportunity to amenthoseclaims to no avalil, the
Court findsgrantingfurther leave to amendgould be futile. SeegenerallyDoc. No. 3
see alsdsonzalez v. Planned ParenthqQa®9, F.3d 1112, 1116 (9th Cir. 2014)

(“* Futility of amendment can, by itself, justifige denial of ... leave to amend.”
(quotingBonin v. Calderon59F.3d 815, 845 (9th Cir. 1995} ucco Partners, LLC v.
Digimarc Corp, 552 F.3d 9811007 (9th Cir. 2009)“[W]here the plaintiff has
previously been granted leave to amend and has subsequently failed te estplitbite
particularity to its claims, [t]he district coustdiscretion to deny leave to amend is
particularly broad.” (internal quotation marks omitted) (second alteration in original]
[11.  Conclusion and Order

For the reasons discussed, theurt:

1. GRANTSPIlaintiff's Motion to ProceetFP;

2. ORDERSthe Secretary of the CDCR, or his designee, to collect from
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Plaintiff's prison trust account the $350 filing fee owed in this case by collecting mq
payments from the account in an amount equal to twenty percent (20%) of the pre(
month’s income and forward payments to the Clerk of the Court each time the amg
the account exceeds $10 in accordance with 28 U.S.C. § 1915(b)(2). ALL PAYME
SHALL BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER ASSIGNED
TO THIS ACTION

3. DIRECTSthe Clerk of theCourt to serve a copy of this Order Ralph
Diaz, Secretary, CDCR, P.O. Box 942883, Sacramento, California, (X8B3

4. DISMISSES this civil action without further leave to amend for failure t
state a claim upon which § 1983 relief can be granted pursuant to 28 U.S.C.
§1915(e)(2)(B)(ii) and § 1915A(£);

5. CERTIFIESthat an IFP appeal would not be taken in good faith pursug
to 28 U.S.C. § 1915(a)(3), and

6. DIRECTSthe Clerk of Court to enter a final judgment of dismissal and
terminate the action

I'TISSO ORDERED.

Dated:August5, 2020 % / é% - \.ﬂ M—
HON. MICHAEL M. ANELLO

United States District Judge
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