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8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
1C
11 || CHRISTOPHER WILLIAMS and Case No.: 3:20cv-1120GPGAHG
12 LEGACY GLOBAL DEVELOPMENT ORDER:
LLC,
13 Plaintiffs, (1) GRANTING IN PART
141y PLAINTIFFS’ REQUEST FOR
15 ' DISCOVERY; and
THOMAS KULA; JOANNE KULA;
16 || ELIZABETH DIAZ; KATHI OSTEEN; (2) DEFERRING OTHER MOTIONS
17 STEPHEN HONEYBILL; LINDSEY FOR RULING BY DISTRICT JUDGE
STEWART,; THERESA RAGLEN;
18 || ROGER “ARI” KAHN; and DOES 120, [ECF No. 33]
1¢ Defendarg.
2C
21 This matter comes before the Court on Plaintiffs’ consolidete&arteMotion to
22 || (1) Bifurcate Defendants’ Special Motions to Strike and Motions to Dismiss for Lack of
23 || PersonbkJurisdiction; (2) Continue the Hearing Date for the Special Motions to Strike; anc
24 || (3) Grant Plaintiffs Discovery During the Continuance of Defendants’ Special Mdtipns
25 || Strike. ECF No. 33.
26 This Order concerns solely the third of these motierigch seeksdiscovery. Al
27 || other requests in the consolidated motion shall be decided by the presiding Dislge
28 ||and are accordinglpEFERRED for his consideration
1
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For the reasons that follow, the CoGRANTS IN PART and DENIES IN PART
Plaintiffs’ motion for discovery on Defendants’ aii APP motions and for jurisdiction
discovery.

l. BACKGROUND

Plaintiffs filed a Complaint in this matter on June 18, 2020, bringing clain
(1) Intentional Interference with Contractual Relations (against all Defend
(2) Defamation (against DefendarReger “Ari” Kahn, Thomas Kula, and JoaKula
only); (3) Trade Libel (against Defendants Kahn, Thomas Kula, and Joanne Kulg
(4) Intentional Interference with Prospective Economic Relat@against all Defendant
and (5) Negligent Interference with Prospective Economic Relations (agail
Defendants)ECF No. 1.

On July 13, 2020, Defendant Kahn filed a Special Motion to Strike pursuant
Code Civ. Proc. 825.16, or, alternatively, Motion to Dismiss for Lack of Persq
Jurisdiction (the “antSLAPP motion”). ECF No. 3. Defendant Kahn filed a Compent
of Evidence along with his ar8LAPP motion, consisting of a publicly filed Suppleme
Document made up alixteenExhibits (ECF No. 4), as well as anotligteen Exhibits
filed under sealECF No. 6)! together totaling more than 300 pages. Among ¢
materials, the Compendium of Evidence includes Declarations from all eight Defg
In this case, and another six Declarations ftbeprogective buyers mentioned by na
in Plaintiffs’ Complaint in connection with Plaintiffs’ claims for Intentional Interferg
with Prospective Economic Relations and Negligent Interference with Rtivg
Economic RelationsSeeECF Nos. 41 — 4-14; ECF M. 1 11 62, 64, 894, 96102.

On July 16and July 172020, Defendants Elizabeth Diaz, Stephen Honeyahill, |

! There is some overlap between the sealed documents and the public documen
materials filed under seal incluttee unredacted versionsDefendant Kahn's anLAPP,
motionand his declaratior5eeECF Nos. 5, 6. Defendant Kahn has also sought lea
file an audiorecording in support of his aBLAPP motion. ECF No. 7.
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Osteen, Lindsey Stewart, and Theresa Raglen, who are all proceedlisg filed their
own anttiSLAPP motionsand memoranda in support, also seeking dismissal for |
personal jurisdiction in the alternative. ECF Nos. 14, 15, 16, 17, 18, 25, 26, 27, 2B¢
pro seanttSLAPP motions are nearly identical to one another, arftva@lincorporate b
reference “all declarations and supporting exhibits filed by any Defensla@atifically
including the Compendium of Evidence filed by Defendant Kahn that ing
undersigned’s declaration)[.$eeECF Nos. 14 at 2; 15 at 26 at 3; 17 at 3; 18 at 2. Al
on July 16, 2020, the Kula Defendants filed a Motion to Dismiss for Lack of Pe
Jurisdiction pursuant to Fed. R. Civ. P. 12(b)(2). ECF No. 19.

On August 3, 2020, Plaintiffs filed the motion presently before the Court. EC
33.Relevant hereRlaintiffs argue they are entitled descovery to respond to Defendar
factintensive antiSLAPP motions in light of the voluminous Compendium of Evie
on which Defendants rely in support of their motioids.at 34. Specifically, Plaintiff
request a “9@lay window to marshal evidence to oppose the voluminous evic
presented in Defendants’ Motions” and assert that, to oppose the motions, they
(1) depose all parties in this action and all4painties who provided a declaration in sup
the motions, (2) propound Requesis Production of Documents on all Defendants;
(3) issue Subpoenas for Production of Documents on aHlpadres who provided
declaration in support of Defendants’ aBtiAPP motions, and on any other Aoarty tha
may have evidence related to tbése.|ld. at 6-7.

In addition, Plaintiffs asked the Court to “bifurcate” its hearing Defendants

12(b)(2) motions to dismider lack of personal jurisdictiofrom its hearing o the anti

2 At the time Plaintiffs filed the motion at hand, their response to theSa@PP motion
was due by August 14, 2020, and the Court had set a hearing date of September
ECF No. 30. On August 11, 2020, the Court amended the briefing schedule to set &
deadline of September 11, 2020, a reply deadline of September 25, 2020, and @
dake of October 23, 2020. ECF No. However, it appears from the motion that Plain
request 90 days to complete the requested discovery regardless.
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SLAPP motions by addressing the jurisdictional arguments without delay b
considering the merits of the ai8LAPP motions after the close of Plaintiffs’ reque
90-day period to conduct discovery to properly oppose tiheerat 46. In connection wit
this request, Plaintiffs noted that, in meetdconfer efbrts with Defendant Kahn
counsel, defense counsel indicated that it is his position that the personal juri
inquiry can be folded into the second step of the-&hAPP analysis, which concel
whether Plaintiffs have established a probability of prevailing on their cldgnat 5
Although Plaintiffs disagree with that position, they argue ihalhe Court is inclined t
agree that the jurisdictional inquiry can be considered as part of th8Lak®P inquiry
Plaintiffs are also entitled to jurisdictional discovery regarding Defaistlaontacts wit
California.ld. at 6.

On August 21, 2020, the Kula Defendants filed a Notice of Joinder in all
pending Special Motions to Strike filed by the other Defendants (ECF Nb4, B5, 16
17, and 18). ECF No. 46. However, the Kula Defendants note that their Joir
conditional due to their pending 12(b)(2) motion (ECF No. 19) and request that th
address their motion challenging personal jurisdiction on Octoheét(2®,regardless ¢
whether the Court decides to postpone hearing theSa#tPP motions t@llow Plaintiffs
time to conductiscovery.ECF No. 46 at 2Although they take no express position

whether the jurisdictional analysis can be “folded into” the-&8h#APP inquiry,the Kula

Defendants’ request that the Court reach the jurisdictional questioavastif the Cour

continues the hearing on the atiAPP motiors indicates they prefer the issue be deg
outside the framework of the a18LAPP inquiry.
Il LEGAL STANDARD
Under California law, a “SLAPP” suita “strategic lawsuit against pub

participation—is one that “seeks to chill or punish a party’s exercise of constitu

rights to free speech and to petition the government for redress of grievétucdeén V.

Cohen 128 P.3d 713, 71C@l. 2006) California’s antiSLAPP statute was thus enag

by the legislature “to provide a procedural remedy to dispose of lawsuitseéhaioagh
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to chill the valid exercise of constitutional righttd” The anttSLAPP statuteprovides in
pertinent part:

A cause of action against a person arising from any act of that person il
furtherance of the persaright of petition or free speech under the United
States Constitution or the California Constitution in connedtiitim a public
issue shall be subject to a special motion to strike, unless the court determing
that the plaintiff has established that there is a probability that the plaintiff will
prevail on the claim.

Cal. Code Civ. Proc. § 425.16(b)(1).
Accordingly,once the Court determines whether the claims at issue are wit

—

nin th

scope of the anbLAPP statute, the burden then shifts to the plaintiffs to show a

probability that they will prevail on their claims in order to defeat the special mot
strike.ld.
“In the antiSLAPP context,probability is a low bar’ Roberts v. McAfee, In660

F.3d 1156, 1163 (9th Cir. 2011). Specificaltypivercomean anttSLAPP motion to strike

.. .the plaintiff must demonstrate that the complaint is both legafiycient

and supported by a sufficient prima facie showing of facts to sustain g
favorable judgment if the evidence submitted by the plaintiff is credited. In
deciding the question of potential merit, the trial court considers the pleadingy
and evidentiary submissions of both the plaintiff and the defendant; though
the court does not weigh the credibility or comparative probative strength of
competing evidence, it should grant the motion if, as a matter of law, theg
defendaris evidence supporting the nuati defeats the plainti§ attempt to
establish evidentiary support for the claim.

Id. (quotingManufactured Home Communities, Inc. ¥y.(f San Diego655 F.3d 117!
1176-77 (9th Cir.2011).

Depending on the nature of the challenge to the plaintfffaplaint, a defendant
anttSLAPP motion may be treated as either a 12(b)(6) motion to dismissiatian for
summary judgment under Rule 56. Specifically, the Ninth Circuit has held that “w
antrSLAPP motion to strike challenges only the legal sufficiency of a claim, a distric
should apply the Federal Rule of Civil Procedure 12(b)(6) standardansider wheth
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a claim is properly statedPlanned Parenthood Fé&d of Am., Inc. v. Ctr. for Me(d.

Progress 890 F.3d 828, 834 (9th Cirgmenled 897 F.3d 1224 (9th Cir. 201&ndcert.

denied sub nom. Ctr. for Med. Progress v. PlanRatenthood Fedh of Am, 139 S. Ct.

1446(2019) In such a case where the defendants have merely challenged ittiersiy
of the pleadings, “then the plaintiff can properly respond merely by showing sufficig
the pleadings, and there’s no requirement for a plaintiff to submit evidence to o
contrary evidence that was never presented by defend&htslowever, “on the othg
hand, when an arBLAPP motion to strike challenges the factual sufficiency of a g
then the Federal Rule of Civil Procedure 56 standard will apply. But in suelse
discovery must be allowed, with opportunities to supplement evidence based on th
challenges, before any decision is made by the cddrt.”
[ll.  DISCUSSION

A. Whether to permit Plaintiffs factual discovery to combat the
anti-SLAPP motions

Plaintiffs rely onPlanned Parenthootb argue they are entitled to discovery bec
Defendants’ altBLAPP motions attack the factual sufficiency of the Complaint. EC
33 at 34. Plaintiffs note that the motions “incorporate over 300 pages of supy
docunentation[,]” and that “offering such a high volume of supporting evidence” 1
Defendants’ challenge as a factual ddeat 4. TheCompendium of Edence is primarily
offered to support Defendants’ position on the second prong of th&lakiRP inquiry
that Plaintiffs’ probability of success on the merits is low. Specifically, Plaintitis tha
the motions and supporting evidence dispute factual issues in the Complaint “

Defendant Kahn's leadership of the conspiracy against Plaintiffs, the basis
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Defendants’ good faith belief in the truth of the defamatory statements at isslie, at

Defendants’ knowledge of Plaintiffs’ business relations . . . as a means of n
Plaintiffs’ probability of successld.

Defendants oppose Plaintiffs’ qeest for discovery, arguing that no right
discovery “automatically vests with the filing of an aBtiAPP motion targeting tf
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factual sufficiency of the complaint.” ECF No. 38 at 6. Instead, Defendant$ theded
plaintiff seeking discovery to challenge an éitiAPP motion under the Rule 56 stand
must “explain with particularity why it is unable to oppose the motion, state with speq
what facts it intends to seek through discovery, and show how its discovery efft
reasonably expectdd create a triable issudd. at 7 (quotingNew.Net, Inc. v. Lavasg
356 F. Supp. 2d 1090, 1102 (C.D. Cal. 2004)). Meeting that burden “reqfficesvits
setting forth the particular facts expected from the movant’'s discode@FNo. 38 at |
(quotingGressett v. Contra Costa CtyNo. 12cv-3798, 2013 WL 2156278, at *35 (N,
Cal. May 17, 2013)). Defendants argue Plaintiffs have not met that burden here,
they have not identified with specificity the facts they hope to wergcdhe categories
information they seek to explore, why those categories are relevant to opposing t¥]
of the antiSLAPP motions, or whether the information sought is not already kng
them. ECF No. 38 at-8.

Defendants’ reliance on thesasesds not entirely apposite, and many of the c
they cite have been impliedly overruled®Pkanned ParenthoadPreviously, courts in th
Circuit were split on the question of whether California’s-&wAPP statute conflictg
with the Federal Rules of Civil Procedure, insofar as the statute provides for an at
stay of discovery upon filing of a notice of an a®LAPP motion, unless the Court, °
noticed motion and for good cause shown,” determines that “specified discovery ¢
conductedhotwithstanding this subdivision.” Cal. Code Civ. Proc. § 425.16(g). Inde
the Lavasoftcase relied on by Defendants, after finding that the 3PP statute ar]
Rule 56 “do not directly conflict[,]” the court expressly notes that “[o]ne case |
district has reached a contrary conclusion, based [on] its view of the Su@@mis
interpretation of Rule 56Rogers v. Home Shopping Netwdsk F. Supp. 2d 973, 96D
(C.D. Cal. 1999).”
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In Rogersthe district court explained that subsectiol&(fid (g) of the artSLAPP
statute together “create a default rule that allows the defendant served with a com
immediately put the plaintiff to his or her proof before the plaintiff can conduct disc
57 F. Supp. 2d at 980. “Only by noticeebtion [and for] good cause shown will a cq
disturb this default rule by continuing the hearing regarding the special namitbaver
then the court will only allow ‘specified’ discoveryld. (emphasis addedyee also idh.2
(explaining that “Califonia courts have strictly applied these requirements” and cit
a case in which the court denied further discovery when the plaintiff “did not ‘explai
additional facts he expects to uncover, or why suchafaging discovery is necessary
carryhis burden’) (quotingsipple v. Found. for Nat'l Progres83 Cal. Rptr. 2d 677, 6¢
(Cal. Ct. App. 1999)). ThRogerscourt concluded that, “[i]f this expedited procedure \
used in federal court to test the plaintiff's evidence before the plaintiff has con
discovery,it would collide with Federal Rule of Civil Procedure 8657 F. Supp. 2d :
980 (emphasis added).

In the 2018 Planned Parenthoodecision the Ninth Circuitsideswith the Rogers

court on this questiorSeePlanned Parenthoqd890 F.3d at 834 (“We agree with th
reasoning and result in the district cosifRogersdecision?). As noted, lhe Planned
Parenthoodcourt adopgd the rule that where, as here, “an €BItIAPP motion to strik]
challenges the factual sufficiency of a claim, then the Federal Rule of Civil Preci#
standard will apply. But in such a cagéscovery must be alloweavith opportunities t

supplementwddence based on the factual challenges, before any decision is mads

3 Subsectior{f) of the antiSLAPP statute provides that an aBLiAPP motion to strike:

. . may beifed within 60 days of the service of the complaint or, in the
court’s discretion, at any later time upon terms it deems proper. The motior
shall be scheduled by the clerk of the court for a hearing not more than 3{

days after the service of the motion unless the docket conditions of the cour

require a later hearing.
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court.”ld. (emphasis added). The court explained that a contrary reading of s ARP
provisions “would lead to the stark collision of the state rules of procedure w
governing Federal Rules of Civil Procedure[,]” and that the federal rules must pid:\v

In other words, Defendants’ contention that there is no right to discover

th the
ail.

y tha

“automatically vests with the filing of an af8LAPP motion targeting the factual

suficiency of the complaint” relies substantially on cases that were either apphg|

ng

good cause and specificity requirements of § 425.16(g), or otherwise conflating tho:

requirements with the lesdrict requirements of Rule 56(dkeeGresset 2013 WL

2156278, at *35 (finding the “good cause” showin@a@f25.16(g) was not met where the

plaintiff “does not identify what facts he would hope to uncoverdyasoft 356 F. Supy

A —4

2d at 1102 (finding no conflict between the “good cause” standard of § 425.16(g) and tt

provisions of Rule 56, before determining that the plaintiff had met neitherastiand

because, first, it had not “stated with any degree of specificity what discovery it
and, second, “most of the information sought . . . has little bearing osstinesiraised
[the antiSLAPP] motion[,]” and thus the plaintiff had not shown the discpweas

essential to its opposition under Rule 56(d))

need:

n

The other cases Defendant cites are not on point for other reasons. For ettenple,

court inWeiland Sliding Doors & Windows, Inc. v. Panda Windows & Doors, ,LlNG

10CV677JLS AJB, 2010 WL 3911477, at-*2 (S.D. Cal. Oct. 4, 2010yenied &

defendant’s request for discovery on an -&uAPP motion against the defendant’s

counterclaim, because the motion challenged only the legal sufficiency of the count
Thus, there was “no need to consider evidence beyond the pleadings” in decig
motion. Id. at *1. While theWeiland court acknowledged an issue in the BitAPP
motion regarding whether the plaintiff was acting in good faith might in some ing
require discovery to oppose, the court concluded that the defendant’s proffered ey
the plaintiff wasnot acting in good faith was actually irrelevant to the question of
faith.Id. at *2. Accordingly, the court decided discovery was not essential for the deff
to oppose that issue, and applied a 12(b)(6) standard instead of a Rule 56 stand
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antrSLAPP motion. Similarly, th&®obertscourt found discovery was not essent@al
plaintiff’'s opposition to an aMSLAPP motion, because the motion was properly de
based on a purely legal statute of limitations analysis under the-pulgjieation rule if
Cal. Civ. Code § 3425.FRoberts 660 F.3dat 1169 Therefore, applying an abueé&
discretion standard, the Ninth Circuit found the district court did not err byirtg the
plaintiff discovery because Rule 56 “requires discovery only ‘where thenosing party
has not had the opportuyito discover information that is essential to its oppositidd.]
(quotingMetabolife Int’l, Inc. v. Wornick264 F.3d 832, 846 (9th Cir. 2001)).

Nonetheless, Defendants are correct that Rule 56(d) requires some tf
showing by the party seeking discovery that, “for specified reasons, it cannot prest
essential to its oppositibmvithout the discovery requested. Fed. R. Civ. P. 5&@ghalso
Brae Transp., Inc. v. Coopers & Lybrgnt®0 F.2d 1439, 1443 (9th Cit986).(“Rule
56[(d)] requires affidavits setting forth the particular facts expected from the ms
discovery). Plaintiffs’ request for discovery includes deposing all parties in this actiqg

all nonparties who provided a declaration, serving requests for production of doc

on all Defendants, and serving subpoenas for production of documents on-pdirhes

who provided a €éclarationand any other nofparty “that may have evidence relates
this case.” ECF No. 33 at 7. This is much too broad of a request, and would an
permitting Plaintiffs to conduct nearly all discovery needed for the case before t
SLAPP motons are decided. Further, this-feaching request is not tiedth specificity
to the factual attacks on the Complaint in Defendants-3Io&iPP motions, whic

Plaintiffs previouslycorrectly identify in their motion for discovery amctual attack

regading “Defendant Kahn's leadership of the conspiracy against Plaintiffs, gige foa|

the Defendants’ good faith belief in the truth of the defamatory statements ataisq
Defendants’ knowledge of Plaintiffs’ business relationdfl]"at 4.

In short Plaintiffs’ request for discovery is extremely overbroad and cann
granted in full. But the Court must weigh that consideration against the dired@laammec
Parenthoodthat discovery “must” be allowed to combat an &itAPP motionthat
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challenges the factual sufficiency of the complair@890 F.3dat 834 The an#SLAPP
motions filed by Defendants here do exactly tHdterefore, the Court wWilGRANT
Plaintiffs’ requesiN PART, based on its own review of the Complaint, the-Sh#\PP
motions, andhe Compendium of Evidence on which the motions rely.

B. The scope of permittedactual discovery

Upon its own review, the Court has identified thgemeralcategories ofactua
challenges to the Complaint in Defendant Kahn's-8ah#hAPP motionand supportin
Compendium of Evidencg&(1) facts challengingvhetherDefendanKahn is the leader

a conspiracy against Plaintiffs; (8cts challengingvhether thgurportedly defamator

statementsncluded in the Complainvere substantially truand/or whether Defendants

had a goodaith belief in the truth of the statements at issue; anth¢33 challenginghe
factual bases of Plaintiffs’ tortious interference claims (i.e., whé&kézndants’ allege
statements were a substantial factor in caukhelost business opportunitiedentified in
the Complaintwhether Defendants knew of Plaintiffs’ economic relationships wit
prospective buyers identified in the Complaint, antiether Defendants alleged
statements prevented performanceuoy of Plaintiffs’ existing contrasf). SeeECF No
3-1 at21-26 (Defendant Kahn’s factual attacks on the Complas#@g also generallgCH
Nos.4-1 — 48 (Declarations of all Defendants), 229 (pro seDefendants’ memorang

in support of their atBLAPP motions).

4 Each of thepro seDefendants’ memoranda in support of their &@itAPP motion

incorporate Defendant Kahn’s at8LAPP motion by reference “in fullSeeECF Nos|

25, 26, 27, 28, 29Each motion also contains a footnote explaining thatpitoe s¢
Defendants “received material assistance from Kahn’s counsel in preparing this
and concurrently filed evidence.” To the extentphe seDefendants present independ
factbased arguments in their motions, they rely on Kahn’s and their own Decla
which are included in the Compendium of Evidence offered in support of the Kak
SLAPP motionSeeECF Nos. 41, 44, 45, 46, 47, 48. Therefore, in determining t
appropriatescope of discovery, the Court's focus is on the factual challenges
Complaint in Defendant Kahn's afiLAPP motion and Compendium of Evider
including the Declarations.
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These categoriesorrespond withwhat Plaintiffs identify in their motion fq

discovery as factual issues disputed by Defendants in th&laABP motions-whether

Defendant Kahn is behind a conspiracy to retake Orchid Bay or otherwise dirg
encouraged a campaign against Plaintiffs in the Orchid Bay homeowners Facebo(

where the purportedly defamatory statements were made, the basis efémelantg

cted
Dk grc

goodfaith belief in the truth of the defamatory statents at issue, and Defendants’

knowledge of Plaintiffs’ business relations with third parties. ECF No. 33 at 4.

Therefore, the Cou@RANTS Plaintiffs’ request for merits discovery on these t
categories of factual issues raised in the-8h#APP motons. The Court will outline th
rest of the scope of discovery after addressing Plaintiffs’ request for jurisdi
discovery.

Plaintiffs’ request to serve discovery on Auerties iISDENIED. In the motior
seeking discoveryPlaintiffs give no explanationvhy servingsubpoenasn these non
parties or orfany other nofparty that may have evidence related to this case” is es
to their oppositionto the aniSLAPP motions as required by Rule 56(dAnd upon

independent review, the Coufinds that such discovery is not essentiAlthough

Defendants rely on tHeeclarations ohonpartyprospective buystin support of the anti

SLAPP motions,Defendants’ factual challenges to the Complaint based on

ree
e

ctiona

sentia

those

Declarations concern Defendants’ kneddie of Plaintiffs’ business relations with those

prospective buyers, and Defendants’ communications with those prospective Bagers

ECF No. 31 at 26; ECF Nos. 25 4t 26 at 34; 27at 4;28 at 3;29 at 3.Defendants ca
be directly questionedn theg issues.

C. Whether to permit Plaintiffs jurisdictional discovery

In the motion at hand?laintiffs also ask the Court to “bifurcate” the hearing
Defendants’ motion to dismiss based on lack of personal jurisdiction undet Kb2)
and the hearing obefendants’ antSLAPP motion attacking the factual sufficiency of
complaint, although Defendants raise these arguments in the same briefs. Alterng
the Court is inclined to agree that the jurisdictional inquiry can be folded into the
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prong of the amBLAPP inquiry, Plaintiffs request leave to conduct jurisdicti
discovery into Defendants’ contacts with California. ECF No. 33at 4

Theundersigned does not have the authority to determine whetHaisthiet Judgg
considers thesdispositive motions together, or instegints Plaintif§’ request to hex
Defendants’ 12(b)(2) motions on the current hearing date of October 23, \Z0R€
continuing the hearing on the merits arguments in theSkAPP motionsTherefore, th
Court DEFERS ruling on the specific request to bifurcate the hearings for ruling [
District Judge. Nonetheless, assuming without deciding that the District Judge de
hear the issues at the same time, the undersigned will evaluate whether juris
discovery should also be permitted in the interim.

Plaintiffs argue that #as Defendants urgethe Court considerwhether it lack

personal jurisdiction over Defendants as part ofnitgliry into whether Plaintiffs hay

“established that there is a probability tfiaey] will prevail” on their claims unde

California’s antiSLAPP statutePlaintiffs thushave a right to discovery on Defenda
factbased jurisdictional arguments pursuant to the rulélanned Parenthoodhat
discovery must be allowed where an €8itiAPP motion presents factual challenges t«
complaint. 890 F.3d at 834; Cal. Code Civ. Proc. § 425.16(b)(1); ECF No. 33 at 6.

“[T]he party seeking to invoke the jurisdiction of the federal court has the L
of establishing that jurisdiion exists’ Data Disc, Inc. v. Sys. Tech. Assocs.,, 1567 F.2(
1280, 1285 (9th Cir. 1971kiting KVOS, Inc. v. Associated Pres99 U.S. 269, 271
(1936). The Ninth Circuit has explained thdhé& mere allegations of the complaint, w
contradicte by affidavits, arénot] enough to confer personal jurisdiction of a nonres
defendant. In such a case, facts, not mere allegations, must be the touthstgioe v
Portland Paramount Corp383 F.2d 634, 639 (9th Cir. 196 Accordingly,courts @ not
bound to accept allegations in a complaint supporting the plaintiff's imsseftpersons
jurisdiction if they “are challenged in any appropriate manner[,]” including by aftidg

declaration.Id. For that reason, jurisdictional discovery “may appropriately be gr

onal
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more satisfactory showing of the facts is necessdgta Disg 557 F.2d at 1285 n|.

(citation omitted).

However, a request for jurisdictional discovery that is “based on little more
hunch that it might yield jurisdictionally relevant facts” may be properly deBiesthettg
v. Hansing 539 F.3d 1011, 1020 (9th Cir. 20(8iting Butcher’s Union Local No. 498
SDC Inv., InG.788 F.2d 535, 540 (9th Cit986)for the proposition that it is not an ab
of discretion to refuse jurisdictional discovery where the plaintiffs “state thialtythey

than

O

V.

se

~

‘believe’ discovery will enable them to demonstrate sufficient California business apntac

to establish the court’s personal jurisdiction”). Plaintiffs’ request for leave “to cg
discovery into Defendants|’] contacts with California” is just such a reque$t.NEC 33

at 6. Not only is it based on “little more than a hunch” that the desgowmight yielc

jurisdictionally relevant facts, as discussed further below, Plaintiffs’ reqseslsq

untethered from the specific asserted basis of personal jurisdiction in the Compl;

nduct

Aint al

the facts presented by Defendants to controvert the facts bearing on that bas

Consequently, the CoufPENIES the request for broad jurisdictional discovery
Defendants’ contacts with California generally.

Nevertheless, the Court agrees with Plaintiffs that insofar as Defendants seel
the personal jurisdiction inquiry “folded into” the aiLAPP analysis, Plaintiffs must
granted some jurisdictional discovery regarding any ofabtial challengeefendant
make to contest the basis of personal jurisdiction stated in the Complagnbasis fa
personal jurisdiction stated in the Complaint is that Defendants “aimed their conithe
State ofCalifornia” ECF No. 1 1 15. In turn, Defendantstfaal challenges to this assef
basis of personal jurisdiction include statements regarding: (1) wherell¢geda
defamatory statements were made; (2) the location of the intended audience
statements; (3) whether any of the alleged defamatory statements were made tx
outside of the Orchid Bay residential community; and (4) the nature of the Faceboo

where the offending statements were purportedly made, including whetheniats jaing
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who has access to the group to read the comments writter? eeeCF Nos. 25 at 4; 2
at 4; 27 at &b; 28 at 24; 29 at 34; Kahn Decl. { 74; T. Kula Decl. 1 37, 39; J. Kula [

19 15, 17; Honeybill Decl.  19; Osteen Decl. f219Diaz Decl. 1 17, 19; Raglen D¢

19 15, 17; Stewarté&xl. Y 1112, 15.

Thereforejf the District Judgéenies Plaintiffs’ motion to bifurcate the hearings
the 12(b)(2) motions to dismiss for lack of personal jurisdiction and theSBARP,
motions and opts to hear all issues together, the GERANTS Plaintiffs’ request t
conductjurisdictional discovery in addition to the limited discovery on the mbats(
factual challenges to the sufficiency of the Complaint. However, any such jurisdi
discovery will be limited tahe facts in theDefendants’ declarations and aBtLAPP
motions regarding whether Defendants’ conduct identified in the complaint was a
California, including (and limited to) the four categories of factual challengeserates
above. No discovery on Defendants’ contacts with California generally will be pern

If, however, the District Judge denies the request to bifurcate thandseanc
declines to fold the jurisdictional inquiry into the aBtLAPP inquiry, Plaintiffs’ reque
for jurisdictional discoverys moot.

D. Scope ofpermitted discovery

As discussed above, theeritsdiscovery requested by Plaintitis oppose the an
SLAPP motionss far too broadUnder the Rule 56(d) standard that applies here, disg
needed to oppose an aBILAPP motion chd¢nging the factual sufficiency of a complsa

Is limited to discovery essential to plaintiff's opposition. Fed. R. Civ. P. 56(djefdre

°> Although Defendants’ declaratiorsd aniSLAPP motionsalso include inforration
regarding e.g.,where they are domicileevhether they have traveled to or done busi
in California related to the Orchid Bay community, and whether they own prop;f
California, these statemento not present a factual challenge to the Camplin the
Complaint,Plaintiffs do not assert that any Defendants are domiciled in California,
this Court can exercise personal jurisdiction over any of the Defendants becausee
traveled to California or otherwise done business inSta¢e in connection with th
conduct alleged in the Complaint.

15
3:20cv-1120GPGAHG

6

)ecl.

O

ctione

med

)
nitted

——

i

overy

unt

ness
2ty ir

Dr tha
ney hi
e




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

the meritsbased fact discovery on the aStLAPP motions is limited to the following thr

categories of factual challenges raised by the SIniPP motions(1) facts in the ant

SLAPP motions and/or Defendants’ supporting declarations challengimether

DefendanKahn is the leader of a conspiracy against Plaintiffsia@} in the antSLAPP

motions and/or Defendants’ supporting declarations challervgegher thepurportedly

defamatorystatementsncluded in the Complainvere substantially truand/orwhether

Defendants had a goddith belief in the truth of the statements at issue; anéa(33 in
the antiSLAPP motions and/or Defendants’ supporting declarations challeniye

factual bases of Plaintiffs’ tortious interference claims

Moreover, ag jurisdictional discoverymust be limited to the facts in the¢

Defendantsteclarationsand aniSLAPP motionsegarding whether Defendants’ cong
identified in theComplaint was directed at Californiihese factual issues are limiteq
Defendants’ statements regarding: (1) where the allegedly defamatory statemel
made; (2) the location of the intendedleunce of the statements; (3) whether any o
alleged defamatory statements were made to anyone outside of the Orchid Bay re
community; and (4) the nature of the Facebook group where the offending stateme
purportedly made, including whether it is private and who has access to the grouy
the comments written therBlaintiffs are not permitted to take general discovery o
Defendants’ contacts with California.
Other discovery limitations are as follows:
(1)Plaintiffs may take no more th&mwo depositionsof any of the eight Defendar
in this matter. Plaintiffs may choose which Defendant(s) to depose.
(2)Plaintiffs are limited to dotal of seven hoursto take the depositions, to
divided between the depositions as they choose.
(3) Plaintiffs may servéour Interrogatories andfour Requests for Productionon

eachDefendant (for a total of no more than 32 Interrogatories and 32 Re
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for Productionf, This written discovery can go #il issues includingpersoral
jurisdiction.
Plaintiffs shall be permittefl0 daysto take the abovdescribed discovery.
Plaintiffs may not serve any discovery on farties, but may ask Defendants al
their communications with prospective buyérkese discovery limits apply tliscovery
on both the arELAPP and jurisdictional issueBlaintiffs may not serve any discovy
beyond these limits, even if the District Codenies Plaintiffs’ motion to bifurcate
IV. CONCLUSION
For the reasons explained above, the CGIRANTS IN PART andDENIES IN
PART Plaintiffs’ Motion to Grant Plaintiffs Discovery During the Continuance

Defendants’ Special Motions to Strike included in Plaintiffs’ consoliddigdParte

Motion. ECF No. 33Plaintiffs shall hav&0 daysfrom the datef this Order to engage|i

limited meritsbased discovery necessary to oppose DefendantsSBA®P motions.
If the District Judge denies Plaintiffs’ motion to bifurcate the hearings ¢
12(b)(2) motions to dismiss for lack of personal jurisdictiod gre aniSLAPP motion

hout

> of

n the

U)

and opts to hear all issues together, the CGIRANTS Plaintiffs’ request to condu
limited jurisdictional discovery oDefendantsfactual challenges to thessertedasis o

personal jurisdiction in the Complaint. If, inste#fug District Judge denies the request to

bifurcate the hearings and declines to fold the jurisdictional inquiry into th&bAR

inquiry, Plaintiffs’ request for jurisdictional discovery will become mdotsuch a case,

the Court’s grant of jurisdictio nal discovery in this Order shall be vacated by its o

terms.

In conductingooth meritsbased and jurisdictiondiscoveryto oppose Defendant

¢ Although the Kula Defendants did not file an é®LAPP motion, their Notice of Joind
in theother Defendants’ an&LAPPmotionsand the supporting factual evidence in t
Declarations waant permitting Plaintiffs to serve discovery related to these fa
challenge®n them as well.
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antrSLAPP motions Plaintiffs are strictly bound by the limitations outlined in Sec
[11.D above.

The other motions included in the consolidagadpartemotion (ECF No. 33)-
Plaintiffs’ Motion to Bifurcate Defendants’ Special Motions to Strike and Motiot
Dismiss for Lack of Personal Jurisdiction, and Plaintiffs’ Motion to Continue the H¢
Datefor the Special Motions to Strikeshall be decided by the presiding District Ju
and are accordingipEFERRED for his consideration.

IT IS SO ORDERED.

Dated: August 26, 2020 ) .
Mioena H. NolarA

Honorable Allison H. Goddard
United States Magistrate Judge
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