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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MELISSA MORAND-DOXZON, on Case N020-cv-1258DMS (BLM)
behalf of herself, all others similarl
situated, and on behalf tife genera ORDER DENYING MOTION TO
public, REMAND

Plaintiff,
V.
DELAWARE NORTH
COMPANIES SPORTSERVICE,
INC.; CALIFORNIA
%Fi(g(l)?TSERVICE, INC.; and DOES

Defendans.

Pending before the Court Blaintiff Melissa MoraneDoxzoris motion to
remandthis action to the San Diego Superior Coulefendarg Delaware North
Companies Sportservice, Inc. and California Sportservicefiled.a response in
opposition to Plaintffs motion. Plaintiff filed a reply. For the following reason
the Court denies Plaintiff'snotion.

.
BACKGROUND

Plaintiff Melissa MoraneDoxzonwas formerly employetly Defendard as

a Club Bartender(D’s Opp. at 6.)OnMay 26, 220, Plaintiff, on behalf oherself,
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all others similarly situatedand on behalf of the general publtgmmenced the

presentaction against Defendamin the San Diego County Superior Courfhe

Complaintallegesnine claims for relief: (L)failure to payall straighttime wages,

|1~4

(2) failure to paall overtime wages, (3) failure to provide meal periods, in violation

of Cal. Labor Code 88 226.7 and 54Ad the applicabl€alifornia Industrial
Welfare Commission (WC”) Wage Order, (4) failure tauthorize and permiest
periods, in violation of Cal. Labor Code § 226.7 and the applicable IWC \
Order, (5) failure to providsuitable resting facilities for meal or rest periods
violation of Cal. Labor Code § 226.7 and the applicable IWC Wage rr
knowing aml intentional failure to comply with itemized employee wage stater
provisions, in violation of Cal. Labor Code 88 226, 1latd 1175 and the
applicable IWC Wage Orde(7) failure to pay all wages due at the time
termination of employment, in violation of Cal. Labor Code 88-203, (8)
violations of the Labor Code Private Attorneys General Act of 2004 (“PAGA”),
(9) violation of unfair competition lawunderCal. Bus. & Prof. Code § 172@0seq.
The proposed clags defined as “[a]ll persons who are employed or have |
employed by Defendants in the State of California as hourly,-Bd@mpt
Employees during the period of the relevant statute of limitations.” (Corigl)
OnJuly 6,202Q Defendarg removed the case to this Court basedqigrthe
Class Action Fairness Aof 2005 (“CAFA”), 28 U.S.C. 8§ 1332nd (2)Section 301
of the Labor Management Relations Act (“LMRA”), 29 U.S.C. § 18bresponseg

to the Notice of Removal, Plaintiff filed the present motion, argtiwag this case

must be remanded(1) under CAFA’s Local Controversy and Home St
Controversy Exceptionsand (2) becausdefendants have failed to satisfy th
burden of showing that preemption under Section 301 of the LMRA applies t

of Plaintiff's causes of actioh.

1 The Courtneed notaddress the parties’ argumexs towhether there is federa

guestion jurisdiction pursuant to Section 301 of the Labor Management Relations
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.
LEGAL STANDARD

TheClass Action Fairness Act was passed by Congress “to permit defel
to remove class actions to federal court if they meet three requirements: thei
be minimal diversity of citizenship between the parties; the proposedulashave
at least 100 members; and the aggregated amount in controversy must €
exceed the sum or value of $5 millionJérdan v. Nationstar Mortg. LLC, 781 F.3d
1178, 1182 (9th Cir. 2015) (citing8 U.S.C. 8§ 1332(d)). Furthermore, “no
antiremovabresumption attends cases invoking CAF&nd its provisions must b
interpreted “broadly in favor of removalld. at 1184 (citingdart Cherokee Basin
Operating Co., LLC v. Owens, 135 S. Ct. 547, 554 (2024) Although the party
seeking removal still ks the burden of establishing removal jurisdiction, the g

seeking remand bears the burden of showing that an exception to CAFA juris

applies. Seg, e.g., Mondragon v. Capital One Auto Fin., 736 F.3d 880, 883 (9th Ciy.

2013);Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1022 (9th Cir. 2007).
1.
DISCUSSION

ndants

€ Mus

qgual «

e

arty

dictior

Plaintiff argues that remand is proper because two exceptions to CAFA

jurisdiction apply: the local controversy exception and the hstake controversy
exception.See 28 U.S.C. § 1332(d)(4). Plaintiff beghe burden of demonstrating

that a CAFA exception appliesee Mondragon, 736 F.3cat 883

A. Local Controversy Exception

The local controversy exception provides that district courts shall dgcline

jurisdiction whee (1) “more than twahirds of the plaintiffs are citizens of

California”; (2) “at least one defendant from whom significant relief is sought and

whose alleged conduct forms a significant basis for the claims is a Cali

fornia

Act, 29 U.S.C. 8§ 18%ecausehe Courffinds it has subject matter jurisdiction over

this action under CAFA.
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citizen”; (3) “the principal ifuries about which Plaintiffs complain were suffereq
California”; and (4) “no similar class action has been filed against any o
defendants in the preceding three year®Btidewell-Sedge v. Blue Cross of
California, 798 F.3d 923, 929 (9th Cir. 2015); 28 U.S.C. § 1332(d)(4)(A).
exception is intended to be applied narrowly, “particularly in light of the purg
of CAFA.” Benko v. Quality Loan Service Corp., 789 F.3d 1111, 1116 (9th C
2015). Here, the first and second prongs are in dispstdiscussed below, Plainti
meets the second prong, but fadsneet thdirst prong, which are addressed in tu
below.

1. Significant Defendant

CAFA provides that a case shall be remanded if, among other thtrigast
one defendant from whom significant relief is sought and whose altagetlict
forms a significant basis for the claims is a California citizéncorporation is
deemed to be a citizen efrery State by which it has been incorporated of the
State where it has its principal plaaebusiness.28 U.S.C. 8§ 1332(c)(1) (guhasis

f the

This

0oses

-

i

irn

—

addal). To determine a corporation’s “principal place of business,” courts app
“nerve center” test, which deems the principal place of business to be the 9
which the corporation’s officers direct, control, and coordinate the corporaf
activities. The Hertz Corp. v. Friend, 559 U.S. 77, 933 (2010). In practice, th
“principal place of business” should normally be the place where the corpo
maintains its headquarterkd. at 93.

Here, Plaintiff first contends that California Speetvice, Inc.(“California
Sportservice”)is a California citizen because the California Secretary of St
website states that California Spervice’s “jurisdiction” is “California,” and
because théNotice to Employee” provided to Plaintiff stated tlihe “physical
address” of California Spadrvice’'s “main office” is “100 Park Boulevard, Si
Diego, CA 92101.” (P’s Mot. at 10.pefendants argue that Plaintiff has not n

her burden to show that California Sgerice is a California citizen becau
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Plaintiff submits no evidence of the corporation’s principal place of business.
the contrary, Plaintiff states in her Complaint that California Seoiice is
“headquartered in Buffalo, New York.(D’'s Opp. at 12; Compl. T 3.t may very
well be that California Spa#vice’s principal place of business is in Buffalo, N
York. But as noted earlier, a corporation is also deemed to be a cititeanState

in which it is incorporated In her Reply, Plaintiff provides a copy of Californi

}S2)

Sporservice’s Articles of Incorporatignwhich shows thatt is incorporated in

California. (P’s Mot. at 3.)Therefore, California Spagrvice is a corporation wit

-

California citizenship.
The next issuesiwhether California Sposgérvice’s conduct constitutes ‘ja

significant basisof Plaintiff's claims and whether Plaintiff seeks “significant reli

U

from California Sporservice. To determine tis, cours mustlook only to the
complaintrather than to extrinsic evidenc€oleman v. Estes Exp. Lines, Inc., 631
F.3d 1010, 106 (9th Cir. 2011).

First, to determine if the basis for the claims against California Sgrerte
Is “significant” or “important or fairly large in amount or quity,” a comparson
must be made betwedéme allegations against California Spgerivice andthe other

Defendant, Delaware North Companies Sgaxtice, Inc.(“Delaware North”). See

tEU

f”

On

Benko, 789 F.3dat 1118 (to determine “significant basis” of claims agains} a

defendantallegations againskefendant in questiomust be compared allegations
made against othelefendants) CAFA clarifies thaexamination ofa defendant’s
“basis” must be madén the context of the overall “claims assertedd. Here,

Plaintiff's Complaint alleges that California Spsatvice employed Plaintiff and the

putative class members, anidlatedtheir wage and hour rights in a number of ways

(Compl. 11 1, 5.) Plaintifmakes the same allegatioagainst both California
Sporservice and Delaware North.ld() Defendants argue th&iaintiff does nof

meet her burden to establish that California Spovice’s conduct forms a

significant basis for the class claims because Plaintiff does not differentiate the
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conduct between Cédirnia Sporservice and Delaware North. (D’s Opp. at 1
But the Ninth Circuit has held that a plaintiff's complaint can allege the 9
violations of law against both defendants atillimake a sufficient showing that tk
conduct of the defendant imigstion forms a significant basis for the claims asse
on behalf of the putative classee Coleman, 631 F.3d at 1020Simply because
Plaintiff's complaint makes the same allegations agdiodt Defendantgoes not
make herallegations againsCalifornia Sportservicensignificant. Therefore,
California Sportservice’s conduct constitutes “a significant basis” for Plain
claims.

Next, to determine if Plaintiff seeks “significant relief” from Califorr
Sporservice the court is required ook to the remedies requested by Plaintiff
her Complaint. See Benko, 789 F.3dat 1119 (citing Coleman, 631 F.3d at 1020)
Here, Plaintiff's Complaint seeks monetary relief for “unpaid wages, overtime,

and rest period compensation, pkies,injunctive and other equitable relief, a

A.)
lame
e
rted

Liff's

i

a

in

meal
nd

reasonable attorneys’ fees and costs.” (Compl. § 21.) Plaintiff's Complaint also

seeks “injunctive relief, restitution, and disgorgement of all benefits” that Caéf
Sporseavice enjoyed from its “failure tpay all straight time wages, overtime wag
and meal and rest period compensation” agnbfiiesfor California Spoervice’s
failure to provide accurate itemized wage statements, failure to pay all wages
at the termination of employment, and violation of the Labor Code Private Atto
General Act of 2004(Compl. 11 22, 107, 116120, 125 Defendand again argueg
that Plaintiff fails to show that she is seeking “significant relief” from Calito
Sporservice because Plaintiff does not differentiate how much she is seeking
California Sporgervice as compared to Delaware North. (D’s Opp. at Bat)ust
asin Coleman, wherethe Ninth Circuit found that the plaintiff sought sufficig
relief against thdocal defendant in question even though the plaintiff sol
damages equally from both defendants involved, there is nothing in Plai

Complaint to suggest that California Sportservice is a nominal defendant or tf

—-6- 20-cv-1258DMS (BLM)
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relief sought is insignificant See Coleman, 631 F.3d 1010 at 102QAccordingly,
Plaintiff's Complaint seek“significant relief” from California Sposervice.
2. Citizenship of Plaintiffs

CAFA also provides that a case shall be remanded if, among other things,

greater than twohirds of the prospective class members are citizens of the

where the action was filedMondragon, 736 F.3dat883-884. The statute does not

providethat remad maybe based simply on a plaintiff's allegations, when they

State

are

challenged by the defendantd. at 884. A district court makes factual findings

regarding jurisdiction under a preponderance of the evidence stanhdard.
Here,simply based olaintiff’'s class definition, shalleges that tw«hirds
of the prospective class members are local state citizens. (P’s Mot. at9.) Defg
state that potential class members in this case (1) resided in 16 different stateg
of California, during their employment and/or after their employment endeg
included many citizens of other states who took up temporary residence in Cal
for seasonal employment during the summer, and (3) included some who wg
United States citizengD’s Opp. at 89.) Plaintiff does not provide any evidenice

the contrary. By not doing so, Plaintiff fails $how that more than twihirds of

the prospective class members are citizens of Califérnicherefore, the local

controversy exception does nopap
B. Home State Controver sy Exception
The homestate controversy exception provides two bases for remame

that is mandatory and another that is within the district court’s discretidams v.

West Marine Prods, Inc., 958 F.3d 1216, 1220 (9th Cx020). Under the mandator

home state exception, thigstrict courtmustdecline jurisdiction if “twethirds or

2 Should the Court find that Plaintiff has not met her burden of showing that
thirds of the prospective class members are citizens of California, Plaintiff re(
the Court deny Plaintiff's motion without prejudice to allow Plaintiff to refile al
jurisdictional discovery. (P’s Mot. &) The Court denies this motion to rema
without prejudice.
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more of the members of all proposed plaintiff classes in the aggregate, and th

primary defendants, are citizens of the State in which the action was originally
28 U.S.C. § 1332(d)(4)(B). Under the discretionary home state exceptio
district court “may, in the interests of justice and looking attttality of the
circumstances, decline to exercise jurisdiction” when more tharhmal of the
putative class, and the primary defendants, are citizens of the state where th
was originally filed.” 28 U.S.C. 8§ 1332(d)(3). There are six factors for the di
court to consider when deciding whether to decline jurisdictiodeurthe
discretionary home state exceptionz8 U.S.C. § 1332(d)(3)(AJF). As noted
Plaintiff bears the burden of demonstrating that a CAFA exception apees
Adams, 958 F.3d at 1221.

Here, agdiscussed above, Plaintiff does not provide angewe regarding
the citizenship of the prospective class members and therefore the Court is uj
find that at least twohirds of the class members are citizens of Califor,
Therefore, Plaintiff fails to show that the mandatory home state exceypibies.

Plaintiff further argues that the discretionary home state exception s
apply because more than etiird of the class members are California citizg
However,Plaintiff does not provide any evidence in suportinsteadrelies on
“‘common sense judgmentgP’s Mot. at 19;P’s Replyat6.) To meet the burde
of showing that a CAFA exception applies, Plaintiff “mpsbvide some facts in
evidence from which the district court may make findings regarding class men
citizenship”’and such a finding must be based on more than mere “guessy
Adams, 958 F.3d at 1221citations omittedl BecausePlaintiff fails to show thal
more than onghird of the class members are California citizeéhs,discretionary

home state exaptiondoes not apply

3 The Court need notaddress thee six factors because Plaintiff fails to show t
more than on¢hird of the class membeasd the primary defendants are Califor
citizens. Therefordhe discretionary home state exception does not apply.
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Finally, Plaintiff argues the foregoingxception applies becau§mlifornia
Sportservice is thenly “primary defendant’and Delaware North isnerely a
“secondary defendant.” (P’s Mot. at-18.) CAFA does not define “primary
defendant.” See Sngh v. Am. Honda Fin. Corp., 925 F.3d 1053, 1067 (9th C

=

2019). The Ninth Circuit has held that a court analyzing whether a defendant is &

“primary defendant” should first assume that all defendants will be found lieblé.

at 1068. The court should then consider whether the defendant is sued dir¢
alleged to be directly responsible for the harm to the proposed class, as opp
being vicariously or secondarily liableld. The court should also consider t
defendant’'s potential exposure to the class relative to the exposure of
defendants.ld. Courts should not treat these considerations as exhaustive ofr
them mechanistically.ld. The inquiry is whether a defendant is a “princig
fundamental, or direct” defendantld. (quoting Vodenichar v. Halcon Energy
Props., Inc., 733 F.3d497, 504(3d Cir. 2013)). CAFA requires remand under
home state exception only if all primary defendants are citizens of the alleged
state. ld.

Here, Plaintiff argues that California Sportservice, which is a citizer
California, is the only primary defendant because it employed Plaintiff and
subsidiary of Delaware North. (P’s Mot. at 17.) Defendants arguebtiht
California Sportservice and Delaware North are “primary defendants” in thig
because Plaintiff alleges in her Complaint that both Defendants employed h
are equally liabldo the potential class. (D’s Opp. at 16.) Defendants argu
homestate controversy exception does not apply because Delaware North,
the primary defendants, is not a citizen of Californikl.) (The Court agrees wit
Defendants. As discussed earlier, Plaintiff does not differentiate between Cal

Sportserice and Delaware North in her ComplaiRiaintiff states that she and oth
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putative class members were employed by Bafendants (Compl. I 1.), makes the

same allegations against bdilefendants (Compl. f1-%0.), and seeks the san
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relief from both Defendants (Compl. §{ 222.). Because Plaintiff does nq
differentiate between the twidefendants in her Complaint, the Court finds that
California Sportservice and Delaware North are “primary defendants.” Since |
not appear that Delaware North is a citizen of California, the home state exee
mandatory or discretionarydoes not apply.
V.
CONCLUSION
For theforegoingreasons, Plaintiff’'s motion for remand is denied.
ITISSO ORDERED.

Dated: November 2, 2020
Q/ﬂ-a ™. %

Hon. Dana M. Sabraw
United States District Judge
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