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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CARLOS GUERRERO Case No.:3:20.cv-01315GPGBGS
CDCR #-38978
plaintiff, | ORDER
vs. 1) GRANTING MOTION TO
PROCEED IN FORMA PAUPERIS
(ECF No. 2)

T. MOORE Correctional Officer,

Defendant. 2) DISMISSING CLAIM PURSUANT
TO 28 U.S.C. §§ 1915(€)(2) AND
1915A(b)

AND

3) DIRECTING U.S. MARSHAL TO
EFFECT SERVICE UPON
DEFENDANT PURSUANT TO

28 U.S.C. § 1915(d) AND

Fed. R. Civ. P. 4(0)(3)

Plaintiff Carlos Guerrerpincarceratedat the Richard J. Donovan Correctio
Facility (“RJD”) in San Diego, Californicdhasfiled apro secivil rights Complaint pursuatr
42 U.S.C.8 1983 SeeCompl.,ECF No. 1 Plaintiff claims Correctional Officer Moore
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refused his requesdbr mental health services whée complained of suicidal thoughts.
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See idat5. Plaintiff alsoclaimsMooreretaliated against hinvhen hethreateredto file a
grievance related to thimgident and laterdestroyed his personal propertg. at 6, 7.
Plaintiff seeks $495,000 in compensatory damages$50,000 in punitive damagéd.
at 9.

Plainiff did not prepaythe $400 civil filing fee required by 28 U.S.Section
1914(a) at the time of filingndhasinsteadfiled a Motion to Proceed In Forma Paupt
(“IFP”) pursuant to 28 U.S.CSection1915(a).SeeECF No. 2
l. Motion to Proceed In Forma Pauperis

All parties instituting any civil action, suit or proceeding in a district court o
United States, except an application for writ of habeas corpus, must pay a filing
$400! See28 U.S.C. § 1914(a)fhe action may proceed despitglaintiff's failure to
prepay the entire fee only if he is granted leave to proceed IFP pursuant to @8
81915(a).See Andrews v. Cervante®3 F.3d 1047, 1051 (9th Cir. 200Redriguez v
Cook 169 F.3d 1176, 1177 (9th Cir. 199Blpowever, a prisner who is granted leave
proceed IFP remains obligated to pay the entire fee in “increments” or “installm
Bruce v. Samueld36 S. Ct. 627, 629 (2016)illiams v. Paramp775 F.3d 1182, 118
(9th Cir. 2015), and regardless of whether his actiaftimately dismissedsee28 U.S.C.
§1915(b)(2, (2); Taylor v. Delatoore281 F.3d 844, 847 (9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to s
“certified copy of the trust fund account statementiietitutional equivalent) for. .the
6-month period immediately preceding the filing of the complairi8 U.S.C.
§1915(a)(2);Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2005yom the certifiec

trust account statement, the Court assesses an initial payment of 20% of (a) the

1 In addition to the $350 statutory fee, civil litigants must pay an additional administ
fee of $50See28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District
Misc. Fee Schedule, § 14 (e@ct 1, 20D)). The additional $50 administrative fee dg
not apply to persons granted leave to proceed I&P.
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monthly deposits in the account for the past six months, or (b) the average monthly
in the account for the past six months, whichever is greater, unless the prisoner
assetsSee?8 U.S.C. § 1915(b)(1); 28.S.C. § 1915(b)(4)I'he institution having custoo
of the prisoner then collects subsequent payments, assessed at 20% of the g
month’s income, in any month in which his account exceeds $10, and forwards
payments to the Court until the eetitling fee is paidSee28 U.S.C. § 1915(b)(2Bruce
136 S. Ct. at 629.

In support of his IFP Motion, Plaintiff has submitted a certified copy of his
account statement pursuant to 28 U.81915(a)(2) and S.D. Cal. Cik.R. 3.2.Andrews
398F.3d at 1119The Court has reviewed Plaintiff's trust account activity, as well a
attached prison certificate verifying his available balan8esECF No. 3at 1, 34. These
documents show that although he carried an average monthly balariéédfgnd had
$179.17in average monthly deposits to his trust account for the six months preced
filing of this action, Plaintiff had an available balance of jus08®at the time of filingld.
atl, 3

Therefore, the CouBRANT S Plaintiff's Motion to Proceed IFP (ECF No. and

assesses a partial filing fee of $35@8suant to 28 U.S.& 1915(b)(1) However, the

Court declines to impoghat fee at this time because Plaintiffisson certificate indicate
he currently ha“no means to pay it.5ee28 U.S.C. 81915(b)(4) (providing that “[ijn n(
event shall a prisoner be prohibited from bringing a civil action or appealing a civil
or criminal judgment for the reason that the prisoner has no assets and no mearh
to pay the initial partial filing fee.”)Taylor, 281 F.3d at 850 (finding that 28 U.S
8§ 1915(b)(4) acts as a “safedplve” preventing dismissal of a prisoner’s IFP case b
solely on a “failure to pay. .due to the lack of funds available to him when payme
ordered.”) Instead, the Court directs the Secretary of the CDCR, or his designee, to
the entire $350 balance of the filing fees required®ly.S.C.8 1914 and to forward the
to the Clerk of the Court pursuant to the installment payment provisions set forth
U.S.C.81915(b)(1).
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1. Sua Sponte Screening pursuant to 28 U.S.C. 88 1915(e)(2) and 1915A(b)

A. Standard of Review

Because Plaintiff is a prisoner and is proceeding IFP, his Complaint requires
answer screening pursuant to 28 U.S.€915(e)(2) an@ 1915A(b).Under these statuteg
the Court must sua sponte dismiss a prisoner’s IFP complaint, or any portion of it
Is frivolous, malicious, fails to state a claim, or seeks damages from defendants \
Immune.See Lopez v. Smjtk03 F.3d 1122, 11287 (9th Cir. 2000) (en banc) (discuss

28 U.S.C.§ 1915(e)(2));Rhodes v. Robinspr621 F.3d 1002, 1004 (9th Cir. 201

(discussing 28 U.S.G8 1915A(b)). “The purpose of [screening] is ‘t0 ensure that
targets of frivolous or malicious suits need not bear the expense of regptn
Nordstrom v. Ryan762 F.3d 903, 920 n.1 (9th Cir. 2014) (quotivpeeler v. Wexfor
Health Sources, Inc689 F.3d 680, 68(7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim
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which relief can be granted und@l915(e)(2)(B)(ii) is the same as the Federal Rule of

Civil Procedure 12(b)(6) standard for failure to state a claisatison v. Carter668 F.3d

1108, 1112 (9th Cir. 2012%)ee also Wilhelm v. Rotma®80 F.3d 1113, 1121 (9th Cj

2012) (noting that screening pursuant8td915A “incorporates the familiar standa
applied in the context of failure to state a claim under Federal Rule of Civil Prog
12(b)(6)"). Rule 2(b)(6) requires a complaint “contain sufficient factual matter, acce
as true, to state a claim to relief that is plausible on its fa&shtroft v. Igbgl 556 U.S,
662, 678 (2009) (internal quotation marks omitt&tiihelm 680 F.3d at 1121.
Detailed factual allegations are not required, but “[tlhreadbare recitals ¢

elements of a cause of action, supported by mere conclusory statements, do @t
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Igbal, 556 U.S. at 678. “Determining whether a complaint states a plausible claim fo
[is] . . . a contextspecific task that requires the reviewing court to draw on its jud
experience and common sendée."The “mere possibility of misconduct” or “unadorng
the defendantinlawfully-hamed me accusation[s]’ fall short of meeting this plausib
standardld.; see also Moss v. U.S. Secret Sens@@ F.3d 962, 969 (9th Cir. 2009).
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B. Plaintiff's Factual Allegations

On October 5, 2018, Plaintiff alleges he experierfeeshental breakdownin his
cell. SeeCompl., at 3Plaintiff claims he told Officer Moore he was “feeling suicidal” §
that he needed to see his “mental health treatment psycholtgjiststead of sending hif
to the prison’s mental health facility, Plaintiff allegdsore refused becauste didn’t
wart to do all of the inventory of [Plaintiff's] propertyld. Plaintiff claims he continue
to “insist[]” that Moore send him to get mental health treatmédt During this time,
Plaintiff claims he banged his head “hard on [the] wall and datws to aruncontrollablg
“anger and anxiety attack,” which resulted in head injuries and emotional diktregs3,
5. After “suffering for an hour,” Plaintiff claims he “finaflytold Moorewas going to file
a grievance against him for puttihgm through such dlife-threatening situation.ld. at
3. After he toldMoore he was going to file a grievanckloore initiated a*“suicidal
protocol” forhim. Id. However, befordlooremade the callPlaintiff claimshethreatenec
to “give away and destroyis| property” Id. at 6.

As a result of being taken to the suicide prevention unit, Plaintiff claims hg
unable toproperlyaccount for his propertyd. at 3. Months later, on January 9, 20
Plaintiff claimsthe propertyconfiscatedduring the October incidenas returnedbut
much ofit was missingr destroyedld.

C. Analysis
To state a claim under 42 U.S.€.1983, a plaintiff must allege two essah

elements: (1) that a right secured by the Constitution or laws of the Un#txs Svas

violated, and (2) that the alleged violation was committed by a person acting un
color of state lawWest v. Atkins487 U.S. 42, 48 (1988Naffe v. Frye 78 F.3d 1030
103536 (9th Cir. 2015).

1. Property Deprivation Claim

Plaintiff seeks to holdOfficer Mooreliable in partfor the wrongful loss and/o
destructiorof some of higersonal property, and invokes his right to due process und
Fourteenth AmendmertieeCompl. at3.
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Ordinarily, due process requires notice and an opportunity for some kind of h
beforea person can be deprived of a significant property inte@estSinaloa Lake Owne
Ass’n v. City of Simi Valley882 F.2d 398, 1405 (9th Cir. 1989pverruled on othe
grounds by Armendariz v. Penmafd F.3d 1311, 13225 (9th Cir. 1996)In the prison

earin

context, howeverin] either the negligent nor intentional deprivation of property states a

due process claim under [S]ectih983 if the deprivation was random and unauthoriz
Elzy v. DuranNo. 3:26¢cv-0545JAH (BLM), 2020 WL 3034796, at *4 (S.D. Cal. June
2020) (collecting casesYhen a state provides an adequate -pgegtivation remedy
through a state tort action for example, the existence of that remedy satisf
requirements of due proceSee Zinermon v. Burcd94 U.S. 113, 128 (1990%in some
circumstances, however, the Court has held that a statutory provision for a postdef
hearing, or a commelaw tort remedy for erroneous deprivation, satisfies due proc

(citations omitted))As the Ninth Circuit has recognized, California law provides suc

adequate remed$aee Barrett v. Centor8l F.3d 813, 8147 (9th Cir. 1994) (citing Cal.

Gov't Code§§ 810895).
Thus, &en with the benefit ofhe liberal constructiordue to pro se complaint
Plaintiff fails to allege an actionable deprivation of due process stemming fro
disappearancar destructiorof his propertySee Elzy2020 WL3034796, at *5 (allegatio
that correctional officer stole plaintiff's personal property while plaintiff wag
administrative segregation failed to state a claiBgcause Plaintiff claimgvioore
wrongfully deprived him of personal property, any remedynag have lies in state cou
and his federal claim must be dismissed for failing to state a claim upon which 8§ 183
may be grantedd. (citing 28 U.S.C. § 1915(e)(2);,opez 203 F.3d at 11287). As a
result,Plaintiff's property deprivationslaims must bedismissedsua sponte for farlg to
state a claim upon which relief may be granteee28 U.S.C. § 1915(e)(2); 28 U.S.
§ 1915A(b).
111
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2. Remaining Claims

As to the remainder d®laintiff's claims, however, the Court finds his Comple
containgFirst and Eighth Amendment allegatiandficient to survive the “low thresholg
setfor sua sponte screenirfgee?28 U.S.C881915(e)(2) 1915A(b) Wilhelm 680 F.3d a
1123 See alsdRhodes v. Robinspd08 F.3d 559, 5688 (9th Cir. 2005) (“Within the
prison context, a viable claim of First Amendment retaliation entails five basiewels:
(1) An assertion that a state actor took some adverse action against an inmate (2)
of (3) that prisoner'sprotected conduct, and that such action (4) chilled the inm
exercise of his First Amendment rights, and (5) the action did not reasonably ad\
legitimate correctional goal.”Farmer v. Brennan511 U.S. 825, 837 (1994fa{lure to
protectclaims under the Eighth Amendment requiseshowing that “the official [knew] G
and disregard[ed] an excessive risk to inmate health or safetge’ alsaHutchinson v
United States838 F.2d 390, 394 (9th Cir. 198@)oting that @liberate indifferencéo a
serious medical need under the Eighth Amendment “may be manifested in two V|
may appear when prison officials deny, delay or intentionally interfere witicais
treatment, or it may be shown by the way in which prison physicians provide
care.”)(citing Estelle v. Gamble429 U.S. 9710405 (1979).

Accordingly, the Court will direct U.S. MarshakrviceuponCorrectional Officel
Mooreon Plaintiff's behalfSee28 U.S.C. 8§81915(d) (“The officers of the court shall isS
and serve alprocess, and perform all duties in [IFP] cased=8d. R. Civ. P4(c)(3)
(“[T]he court may order that service be made by a UnitettStaarshal or deputy marsl
... if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. § 1915
[11.  Conclusion and Orders

For the reasons discusséte Court:

1) GRANTSPIaintiff's Motion to Proceed IFP (ECF No).2

2) DIRECTS the Secretary of the CDCR, or his designee, to collect
Plaintiff's prison trust account the $350 filing fee owed in this case by gamistonthly
payments from his account in an amount equal to twenty percent (20%) of the pr¢
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month’s income and forwarding those payments to the Clerk of the Court each ti
amount in the account exceeds $10 pursuant to 28 U&Qion1915(b)(2) ALL
PAYMENTS SHALL BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION

3) DIRECTSthe Clerkof the Court to serve a copy of this OrdeRaiph Diaz
Secretary California Department of Corrections and Rehabilitation, P.O. Box 94
Sacramento, California, 94288901

4)  DISMISSES Plaintiff's Fourteenth Amendmerpiroperty deprivation clais

against Officer Moore sua sponte for failure to state a claim upon which relyebena

granted pursuant to 28 U.S.&81915(e)(2) and 1915A(b)

5) DIRECTSthe Clerk to issue a summonga®laintiff’'s Complaint (ECHo.
1) uponCaorretional Officer T.Moore and forward it to Plaintiff along with a blank U.
Marshal Form 283n addition, the Clerk will provide Plaintiff with a certified copy of t
Order, a certified copy of his Complai@ind the sumons so that he may ser@dficer
Moore. Upon receipt of this “IFP Package,” Plafh must complete the Form 28as
completely and accurately as possilihejude an address wheK@fficer Moore may be
servedseeS.D. Cal. CivL.R. 4.1.c,andreturnit to the United States Marshal accord
to the instructions the Clerk provides in the letter accompanying his IFP package

6) ORDERSthe U.S. Marshal to serve a copy of bemphkint and summon
upon Officer Moore as directed by Plaintiff on the USM For885 provided to himAll
costs of that service will be advanced by ltheted StatesSee28 U.S.C. 81915(d);Fed.
R. Civ. P. 4(c)(3);

7) ORDERS Officer T. Moore, once servedio reply to Plaintiffs Complaint

within the time provided by the applicable provisions of Federal Rule of Civil Proc
12(a).Seed42 U.S.C. 81997e(g)(2) (while a defendant may occasionally be permitt
“waive the right to reply to any action brought by a prisoner confined in any jail, pris
other correctional facility under section 1983,” once the Court has conducted its sua
screening pursuant to 28 U.S.Sectionsl915(e)(2) and 1915A(b), and thus, has ma
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preliminary determination based on the face on the pleading alone that Plaintiff
“reasonable opportunity prevail on the meritsdefendnt is required to respondnd
8) ORDERS Plaintiff, after service has been effected by the U.S. Marsh
serve upor®fficer Moore, or, if appearance has been entered by counsel, upon Defsi
counsel, a copy of every further pleading, motion, or other document submittiae
Court’s consideration pursuant to Fed. R. Civ. P. Rgintiff must include with ever
original document he seeks to file with the Clerk of the Court, a certifstatimg the
manner in which a true and correct copy of that documanbken servenh Defendant
Moore or Defendant’scounsel, and the date of that serviseeS.D. Cal. CivL.R. 5.2
Any document received by the Court which has nohhweperly filedwith the Clerk,or

which fails to include a Certificate of Service ugaefendantVioore, may be disregarded.

IT 1SSO ORDERED.

Dated: September 2, 2020 (aado &?Q

Hon. Gonzalo P. Curiel —
United States District Judge
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