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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ROSADELA DURRUTHY, an Case No.:20-CV-1374-W-MSB
Individual,

Plaintiff, ORDER:
V. (1) DENYING DEFENDANT’S

MOTION TO COMPEL

CHARTER COMMUNICATIONS, LLC, ARBITRATION [DOC. 4]

a Delaware Limited Liability Corporatior
and
DOES 1-10, Inclusive,

Defendants.

Pending before the Coug Defendants Motion to Compel Arbitration for the
above-entitled actian(Def.s’ Mot. to Compel [Doc. 4].) The Court decides the matte
on the papers submitted and without oral argument. See Civ. L.R. 7)1(Ed{lthe
reasons stated below, the CADENIES Defendants Motion to Compel Arbitration
[Doc. 4.
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l. BACKGROUND

Defendant hired Plaintiff as a Customer Service Representative on May 2, 2(
(PL.’s Compl. 1 15 [Doc. 1].) Plaintiff suffers from a disability and took several medi
leaves of absence during her employment with Defendant, including a tbrek-period
in 2015, several days in July of 2017, and the months from SeptembeiZddGeimber
2018, when, according to Plaintiff, her employment was unlawfully terminated by
Defendant. (Id. at 1 383.) Plaintiff alleges that Defendant “unlawfully failed to
engage in the interactive process with [Plaintiff], failed to accommodate hdulbysa
interfered with her leave rights, and unlawfully terminated her employmertlation
of theantidiscrimination and protected leave laws.” (Id. at I 24.) According to Plaintiff
her first and only notification of termination from Defendant was an exit suneey sh
received in the mail December 2018. (Id. at T 23.)

On June 3, 2019, Plaintiff reapplied for employment with Defenddwiy. *¢ Mot.
to Compé 11:7-9 [Doc. 4].) Plaintiff completed an employment application that
included a mandatory Mutual Arbitration Agreement (“Agreement”). (PL’s Opp’n 2:10-
13 [Doc. 5].) Applicants are required to agree to be bound to the Agreasant
condition of Defendant considering their application for employm@méf.’s Ex. A
[Doc. 4-1].) Per the Agreement, any applicant, current, or former employee must g
to submit to arbitration ““all disputes, claims, and controversies . . . related to pre-
employment, emplyment, [or] employment termination” including “all disputes related
to the arbitrability of any claim or controversy.” (Def.’s Ex. B [Doc. 4-1].) The
Agreement instructs that it will be governed by the Federal Arbitration Act (“FAA”).
(Id.) The Agreement also lists several claims excluded from arbitratiomelndes a
severability clause whicitipulates that if any “court of competent jurisdiction” finds a

29 ¢

part of the Agreement “illegal, invalid, or unenforceable” “the remainder of [the]
Agreement shall not be affected by such determination . . ..” (Id.) According to the
Agreement, “[a]rbitration hearings will be conducted pursuant to the Solution Channel

Program Guidelines” before an “arbitrator who is a current member of the American
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Arbitration Association (AAA) and is listed on the Employment Disgresolution
Roster.” (Id.)

On July 20, 2020, Plaintiff filed Complaint against Defendant alleging several
federal and state employment-related claims stemming from her December 2018
termination and the preceding even(Bl.’s Compl. 11 24-25[Doc. 1].) On August 12,
2020, Defendant filed this Motion to Compel Arbitration for Plaintiff’s claims, seeking to
uphold the Agreement from Plaintiff’s June 3, 2019 application. (Def.’s Mot. to Compel
11:3-12 [Doc. 4].)

[1.  LEGAL STANDARD
The Federal Arbitration Act (“FAA”) provides:

A written provision in any . . . contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the refusal to perform
the whole or any part thereof, . . . shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for
the revocation of any contract.

9 U.S.C. 82
“A party seeking to compel arbitration has the burden under the FAA to show (1)
the existence of a valid, written agreement to arbitrate; and, if iseg3tthat the

agreement to arbitrate encompasses the dispute at issue.” Ashbey v. Archstone Prop.
Mgmt., Inc., 785 F.3d 1320, 1323 (9th Cir. 2015Yhe ‘principal purpose’ of the FAA

is to ‘ensur[e] that private arbitration agreements are enforced according to their
terms.”” AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 344 (2011) (quotirajt
Info. Sck., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 478

(1989)). “Any doubts concerning the scope of arbitrable issues should be resolved in
favor of arbitration.” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.
24-25 (1983).
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When ruling on a motioto compel arbitration, a court applies a standard simil
that found in Federal Rule of Civil Procedure 56. See Concat LP kevigniPLC, 350
F. Supp. 2d 796, 804 (N.D. Cal. 2004)Before a party to a lawsuit can be ordered to

arbitrate and thus be deprived of a day in court, there should be an expesgsvocal

agreement to that effect. If there is doubt as to whether such an agreemerthexists
matter, upon a proper and timely demand, should beisebno a jury.”” Three Valleys
Mun. Water Dist. v. E.F. Hutton & Co., 925 F.2d 1136, 1141 (9th Cir.

1991) (quoting PaiKnit Mills, Inc. v. Stockbridge Fabrics Co., 636 F.2d 51, 54 (3d Gi

1980)).

[11. DiscussioN
A. ThisCourt Determines Arbitrability

Plaintiff and Defendant are in disagreement over which authority decides the
arbitrability of Plaintiff’s claims. Defendant, insisting that the arbitrator decides, points
to delegation language in the Agreement itseldef(’s Mot. to Compel 28:14-19 [Doc.
4].) Section I-1 of the Areement, directs that “the arbitrator shall have the sole authority
to determine whether a particular claim or controversy is arbitrable.” (Def.’s Ex. B [Doc.
4-1].) Section B-3 of the greement includes “all disputes related to the arbitrability of
any claim or controversy” as a “covered claim.” (ld.) Plaintiff argues this Court, not ar
arbitrator, decides the arbitrability of her clain®l. (s Opp 'n 3:7 [Doc. 5].) Plaintiff
claims that courts decide the arbitrability of cases where one party denies thecexs!
enforceability of a contract. (Id. at 4:226) (first citing Kum Tat Ltd. v. Linden Ox
Pasture, LLC, 845 F.3d 979, 983 (9th Cir. 2017); then citing Rosent&aktat W. Fin.
Sec. Corp., 926 P.2d 1061, 1672 (Cal. 1996)). Plaintiff also claims that the contrag

lacks “clear and unmistakable evidence that parties intended the arbitrator to decide
arbitrability,” and must therefore be decided by this Court rather than an arbitrator. (PL’s
Opp 'n at 3:154:4 [Doc. 5].) (first citing Dennison v. Rosland Capital, L14Z Cal. App.
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5th 204, 209 (Cal. Ct. App. 2020); then citing Baker v. Osborne Deyp. Q&9 Cal.
App. 4th 884, 893-94 (Cal. Ct. App. 2008)).

Unlike controversies over the scope of arbitrable issues, gateway issues of

arbitrability are presumptively reserved for courts. Momot v. Mastro, 652 F.39882

(9th Cir. 2011). “Accordingly, the question of arbitrability is left to the court untbses
parties clearly and unmistakably provide otherwise.” Id. at 988. However, the Suprem
Court has rejected Plaintiff’s argument that courts, not arbitrators, decide arbitrability
where one party denies the existence or enforceability of a contract. See Rent-A-(
West, Inc. v. Jacksoia61 U.S. 63, 70 (2010) (“Thus, a party's challenge to another

provision of the contract, or to the contract as a whole, does nothpeegeurt from
enforcing a specific agreement to arbitrgte. The Court held tha‘unless [plaintiff]
challenge[s] the delegation provision specifically, we must treatidlas under 8§ 2 [of
the FAA], and must enforce it under 88 3 and 4, leaving any challenige validity of
the Agreement as a whole for the arbitrator.” 1d. at72

Plaintiff directly addresses the gateway arbitration issue by arguing ¢hat th
Agreementacks “clear and unmistakable evidence that parties intended the arbitrat
decide arbitrability’ (Pl ’s Opp’n at 3:15-16 [Doc. 5].) The Supreme Court recently
rearticulatedthe “clear and unmistakable” standard for questions of gateway arbitrability
in Henry Schein, Inc. v. Archer & White, Ind39 S. Ct. 524, 531 (2019) (“Under our

cases, courtshould not assume that the parties agreed to arbitrate arbitrabilisg unle

there is clear and unmistakable evidence that they dit) squoting First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995)). Plaintiff argues that this

Agreements delegation of this issue to the arbitrator is ambiguous and unenforceable

because the geement “expressly grants the arbitrator anda court power to determine
enforceability.” (PL’s Opp’'n 3:19-20 [Doc. 5]) (emphasis in original). The alleged

conflict is between the delegation language already idenafigdhe severability clause
which stipulates that any part of the contract found to be unenforceable bt &co

severable from the rest of the Agreemei. ' Opp 'n [Doc. 5].) California precedent
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declares|w]here . . . a contract includes a severability clause stating a court of
competent jurisdiction may excise an unconscionable provision, theoeclsar and
unmistakable delegation to the arbitrator to decide if the arbitratre@eagnt is
unconscionable.” Dennison, 47 Cal. App. 5th at 20d). Defendant’s reliance on
Mohamed v. Uber Technologies, claiming that the apparent conflict isialti{Def. s
Reply 3:89 [Doc. 6],) is distinguishable from this controversy, see 848 F28d, 1209

(9th Cir. 2016). In Mohamed, the allegedly conflicting clause contarsghulation,
“which eliminated the inconsistency.” 848 F.3d at 1209No such stipulation exists in
this Agreement.

This Agreement lacks the “clear and unmistakable evidence” required to override
the presumption of judicial review of gateway arbitrability. See Denn&n Cal. App.
5th at 20910. This Court must therefore decide the arbitrability of the Agreement.

B. The Arbitration Agreement isValid

Plaintiff contends that the arbitration agreement is invalid becauseutinesgdid

not come to a “meeting of the minds” on “two essential and indispensable terms of the
Agreement”: (1) the Agreement’s governing rules and (2) the Agreement’s application to
Plaintiff’s prior employment period with Defendant. (Pl ’s Opp 'n 5:18-23 [Doc. 5].)

Plaintiff claims that she “never understood the AAA rules to apply to the
agreement,” that Defendant did not inform as such, and that this condition was absent
from the Agreement and attached docume(its. at 6:3-14.) According to Plaintiff,
governing rules are “dispositive of the contract’s validity” and lack of agreement over
this term is “material to the formation of the contract.” (Id. at 6:1114.) Defendant
disagrees, asserting that the governing rules were properly in the Agreemevigiauid
not, uncertainty regarding governing rules does not establistolanlitual consent to
arbitrate. Def’s Reply 4:9-24 [Doc. 6].)

Plaintiff alsoalleges that the Agreement’s wording “does not unequivocally

require arbitration that arose from [her] ‘prior’ employment” and that “the text and

20-CV-1374-W-MSB
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context of the Agreement support [her] understanding [that it does nottagyy prior
employment].” (Pl ’s Opp’n 8:12-18 [Doc. 5].) Further, Plaintiff asserts that Defendant
cannot have intended the Agreement to apply to the prior employment period “because
Defendant may not have reasonably foreseen that former employees with plegalial
claims would reapply for employment and thereby purportedly waive theis tiglsue
on preexisting claims.” (Id. at 8:189:3.) Defendant replies that Plaintiff’s “alleged
‘intention’ is directly contrary to the express language of the Agreement” which covers
her prior employment period Déf.’s Reply 3:23-26 [Doc. 6].)

“In California, ‘[g]eneral principles of contract law determine whether the parties
have entered a binding agreement to arbifratéinnacle Museum Tower Assn. V.
Pinnacle Mkt. Dev. (US), LLC, 282 P.3d 1217, 1224 (Cal. 2012) (quGtag V.
Brown & Root, Inc., 84 Cal. App. 4th 416, 420 (Cal. Ct. App. 2000)). Therefonsent

1s an essential element of any arbitration agreement, and “is to be ascertained solely from
the cantract that is reduced in writing, if possible.” Martinez v. BaronHR, Inc., 51 Cal.
App. 5th 962, 967 (Cal. Ct. App. 2020) (citing Cal. Civ. Code § 1639). “The contract
language controls if it is clear and explicit.” 1d. (citing Cal. Civ. Code § 1638). Courts

apply an objective standard and look to the reasonable meaning of an agreement to
determine if parties manifest mutual assent. “lthe law is well-settled that unexpressed
subjective intentions are irrelevant to the issue of mutualitd. at 970.

There are four parts of thegfeement relevant to Plaintiff’s arguments. The

Agreement is prefaced with the following “Notice” provision in all capital letters:

PLEASE READ THE FOLLOWING MUTUAL ARBITRATION
AGREEMENT (“AGREEMENT”) CAREFULLY. IF YOU ACCEPT

THE TERMS OF THE AGREEMENT (WHETHER YOU ARE AN
APPLICANT, CURRENT EMPLOYEE, OR FORMER EMPLOYEE),
YOU ARE AGREEING TO SUBMIT ANY COVERED EMPLOYMENT-
RELATED DISPUTE BETWEEN YOU AND CHARTER
COMMUNICATIONS (CHARTER) TO BINDING ARBITRATION.

YOU ARE ALSO AGREEING TO WAIVE ANY RIGHT TO LITIGATE
THE DISPUTE IN A COURT AND/OR HAVE THE DISPUTE DECIDED

20-CV-1374-W-MSB




O© 00 N oo o b W N B

N N NN NDNNNNRRRRRRP R R R R
0o ~NI O 00O N OO N =R O O 0o N o 010N O NN RO

Case 3:20-cv-01374-W-MSB Document 7 Filed 11/23/20 PagelD.408 Page 8 of 26

BY A JURY.

(Def.’s Ex. B [Doc. 4-1].)
Section A of the Agreement, the “Arbitration Requirement” Clause reads:

You and Charter mutually agree that, as a condition of Charter
considering your application for employment and/or your employment
with Charter, any dispute arising out of or relating to your preemployment
application and/or employment with Charter or the termination of that
relationship, except as specifically excluded below, must be resolved
through binding arbitration by a private and neutral arbitrator, to biyjoin
chosen by you and Charter.

(1d.)

Section H of the Agreement, “Selection of the Arbitrator,” reads:

The arbitration shall be held before one arbitrator who is a current
member of the American Arbitration Association (AAA) and is listed

on the Employment Dispute Resolution Roster. Within 45 days after
submission of the claim, Charter will request from the AAA a list of at
least five arbitrators willing to hear and decide the dispute. Withue®s
after receipt of the list from the AAA, the parties will select an arbitrator
to hear and resolve the dispute and will notify the AAA of the selection
of an arbitrator.

(1d.)

Section I-1 of the Agreement readga]rbitration hearings will be conducted
pursuant to the Solution Channel Program Guidelines and the anbstinall have the
sole authority to determine whether a particular claim or controversy is arbitrélalg.

The Agreement’s written language clearly and explicitly manifests consent to
arbitrate “any dispute arising out of or relating to [plaintiff’s] . . . employment with

9 ¢¢

Charter or the termination of that relationship” “as a condition of Charter considering
[Plaintiff’s] application for employment.” (Id.) Plaintiff does not deny that she
electronically signed the Agreement aiid therefore, deemed to have assented to all its

terms.” See Martinez, 51 Cal. App. 5th at 967. The Agreement instructs that arbitr

will be held before a “current member of the American Arbitration Association (AAA)”

and that any hearings would “be conducted pursuant to the Solution Channel Program

20-CV-1374-W-MSB
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Guidelines.” (Def.’s Ex. B [Doc. 4-1].) These are the express terms to which both pj
consented and must be held. See Martinez, 51 Cal. App. 5th at 967. iétisghat a

party is retroactively attempting to enforce unincorporated terms do notateakither

party’s consent to a valid written agreement. See idat 966 (“The parties” mutual content
IS to be ascertained solely from the contract that is redoasdting. . . .””) (emphasis
added).

The Agreement covers “any dispute arising out of or relating to [an applicant’s]

preemployment application and/or employment with Charter or the teromradtihat

arties

relationship. . . .” (Def.’s Ex. B[Doc. 4-1].) The Agreement does not limit its application

to future employment, nor does it exclude claims from prior employmeiotger(id.)
Therefore, an objective reading supports that “employment” reasonably means any
employment period between the two parties of the Agreement. Contrary to Plaintiff’s
argument that Defendant cannot have intended a retroactive application of the
Agreement, Defendant expressly notified applicants that the Agreement appijoto a
former employee. (Idl.Plaintiff’s alleged lack of consent to arbitrate claims from her
prior employment period with Defendant are absent from the Agreement, and
“unexpressed subjective intentions are irrelevant to the issuetwdlity” Martinez, 51
Cal. App. 5th at 970. The Agreement to arbitrate between Plaintiff and Defelusden

not lack mutuality of assent.

C. Plaintiff’>s Claims Are Within the Scope of the Agreement

According to Plaintiff, this Agreement, even if valid and enforceable, ddes no
apply to claims arising out of her prior employment period with Defend&wat's Opp 'n
21:11-14 [Doc. 5].) Plaintiff argues that Section A of the Agreement only includes
disputes “arising from ‘pre-employment application’ and those arising from subsequent
‘employment or termination’” and therefore are not subject to Section B’s “covered
claimsthat are subject to arbitration if, and only if, they arise fratiggute that falls
within the scope of the agreement.” (Id. at 22:6-11.) Further, Plaintiff argues that the

20-CV-1374-W-MSB
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Agreement’s text demonstrates a future-looking application, specifically by using the
terms “considering your application,” *
based disputes.” (Id. at 21:1720, 23:1820.) Plaintiff alleges the forward-looking text

and context represent the intent of the parties and, therefore, a disputepferoas

arising out of,” and “may be some employment-

employment period is not subject to the Agreement. (Seeice.gt 23:2324:2.)

Defendant believes that the Agreement’s inclusion of “any dispute” settles the
matter and necessarily includes claims from Plaintiff’s prior employment period. (Def.’s
Reply 10:37 [Doc. 6].) Defendant denies that there is any conflict between Sectior
and the broad coverage of claims covered by Section B and that both sections lack
term “subsequent” when referring to the employment periods covered. (Id. at 10:811,
11:3-5))

In California, arbitration agreements can be written to include retroactive
application._See, e, dalgado v. Carrows Rests., Inc., 33 Cal. App. 5th 356,&60
(Cal. Ct. App. 2019); In re Verisign, Inc. v. Derivative Litigation, 531 upfs2d 1173,
1224 (N.D. Cal. 2007); Jones v. Déja vu, Inc., 419 F.Supp.2d 1146 (NI30Cal.
2005). In Salgado, the California Court of Appeals found that an arhitigi@ement,

signed on December 7, 2016, could be applied retroactively to a claim thiatougt
on November 22, 2016. 33 Cal. App. 5th at-3&B The Court rejected the notion tha
the agreement’s inclusion of claims that “may ariseout of” excluded any claims existing
pre-agreement because the agreement immediately thereafter stipulated “or be related in
any way to [the empl@e’s] application for employment and/or employment.” Id. at

360. The Court also relied on the agreement’s explicit inclusion of “any claim, dispute,
and/or controversy.” 1d. at 361. The Court noted thtat “contention that an agreemer]
to arbitrate a dispute must pre-date the actions giving rise to thealispnisplaced.
Such a suggestion runs contrary to the contract principles which govern iarbitrat
agreements.” 1d. (quoting Zink v. Merrill Lynch Pierce Fenner & Smith, Inc., 13 F.3d
330, 332 (10th Cir. 1992)).

10
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The text of this Agreement fits squarely within the reasoning of Salgddwan of
Defendan®s interpretation. See d. at 360-62. Asin Salgadgsection A of this
Agreement includes the important “or”” that marks an alternative to the “arising out of”
language and separately includes any dispute “relating to [Plaintiff’s] pre-employment
application and/or employment with Charter or the termination of that relationship . . . .”
(SeeDef.’s Ex. B [Doc. 4-1].) Section B also clearlyéexplicitly covers “all disputes,
claims, and controversies . . . related to pre-employment, employmmeaigyenent
termination or post-employmenttated claims . . ..” (ld.) The Agreement’s use of
“arising out of,” “considering,” and “may” is not in conflict with and does not negate tf
Agreement’s clear inclusion of all disputes related to Plaintiff’s employment with
Defendant._See Salgado, 33 Cal. App. 5th at 360.

Plaintiff can claim that she never intended to bind her prior employmentlferic
an arbitration agreement. Btjt]he parties’ mutual content is to be ascertained solely

from the contract that is reduced to writing.” See Martinez, 51 Cal. App. 5th at 966

(emphasis added). Here, the words of tlieedment support Plaintiff’s broad
interpretation and include any dispute related to Plaintiff’s employment with employer.

Of course, this case distinguishes from Salgadbat Plaintiff’s dispute originates
from a previous employment period that was terminated before this Agreement wa|
signed in a later attempt by Plaintiff to regain employment. See 33 Qal5h at 358;
(PlL.’s Opp’n 1:17-2:17 [Doc. 5].) But these compelling circumstances do nattake
application of precedent. Plaintiff offered no authority that exemptsriiguel context,
an application Agreement retroactively applying to a previous employmend peam
the legal principles already discussed supporting the Agreement’s inclusion of her claims.
The Agreement, so long as it is valid, must be upheld according¢onts, which
include “any dispute . . . relating to [Plaintiff’s] pre-employment application and/or
employment with [Defendant] or the termination of that relationship.” (Def.’s Ex. B
[Doc. 4-1].)

11
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D. Defendant Has Not Failed to Satisfy a Condition Precedent
Plaintiff argues that Defendant has failed to satisfy a condition precaaiinas

forfeited the right to pursue arbitration under the Agreem@tit’s Opp 'n 24.6-8 [Doc.
5].) Plaintiff points to section F of the Agreement, which requijgs the event that
Charter intends to seek arbitration of a dispute under this Agreemanstisend by
certified mail to the individual’s last known address, a written claim that meets the
requirements of this Section”F(Id. at 24:1821) (quoting Def.’s Ex. B [Doc. 4-1].)
Plaintiff alleges that Defendant failed to first send her a writtemdbsi certified
mail before filing this Motion to Compel Arbitration. (Id. at 24:24. piRiff misquotes
Section F in her Opposition, writing thatfendant “mustfirst send by certified mail to
the individual’s last known address, a written claim that meets the requirements of this
Section F.” (Id. at 24:1921)(emphasis addedypignificantly, section F does not use tf
word “first” when describing Defendant’s obligation to send a written claim by certified
mail. Even if section ks interpreted to apply to responsive motions to compel arbitr
rather than or in addition to initial claims for arbitration, the absence of Plaintiff’s
misquoted “first” removes any temporal element necessary to create a condition
precedent._Se€al. Civ. Code § 1436 (“A condition precedent is one which is to be
performed before some right dependent thereon accrues, or some act dependensft
performed.”). The condition precedent that Plaintiff attempts to use against Defendd

does not exdt

E. The Agreement | s Unconscionable

Under the FAA and California law, an arbitration agreement is an enforceabls
contract “in the absence of some other generally applicable contract defense . . . .”
Mohammed, 848 F.3d at 12111. Plaintiff argues that this arbitration agreement is
unconscionable and unenforceabl, § Opp’'n 10:1-3 [Doc. 5],) a legal standard for
which California requires both a procedural and substantivecaelelohammed, 848

F.3d at 1210. Procedural unconscionability focuses on oppression usesdige to

12
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unequal bargaining power, while substantive unconscionabiliksltmr overly harsh or
one-sided results. Mohammed, 848 F.3d at 1210. Both elements are refaugh,rtot
in equal degree, and a “sliding scale” standard balances the two. Armendariz v. Found.
Health Psychcare Services, Inc., 6 P.3d 669, 690 (Cal) 2d@dMther words, the more

substantively oppressive the contract term, the less evidence of

procedural unconscionability is required to come to the conclusiorhthgrm is
unenforceable, and vice versa.”).

This Agreement is unconscionable and unenforceable becaubetit is
procedurally and substantively unconscionable under California law. See id.

1. Procedural Unconscionability

Ninth Circuit precedent directs our analysis._In Ingle v. Circuit CityeStdnc,

the Ninth Circuit determineddelegation clause was procedurally unconscionable w

an“[employee] had no meaningful opportunity to opt out of the arbitration agreement,

here

nor did she have any power to negotiate the terms of the agreement. Therefore, becau

[employer] presented the arbitration agreement to [employee] on an adiieject
basis, [the Ninth Circuit] conclude[d] that the agreement [was] prodgdura
unconscionable.” 328 F.3d 1165, 1172 (9th Cir. 2003). In Mohammed, the Ninth Circu
held that an arbitration agreement that included an “opt-out” provision was not
procedurally unconscionabl&48 F.3d at 1211. No such “opt-out” opportunity exists
here. PL’s Opp’n 2:10-13 [Doc. 5].) In a situation, like this, wieethe “weaker party is
presented the clause and told to ‘take it or leave it” without the opportunity for
meaningful negotiation, oppression, and therefore procedural waoalkility, are
present.” See Nagrampa v. MailCoups, Inc., 469 F.3d 1257, 1282 (9th Cir. 2006)
(quoting_Szetela v. Discover Bank, 97 Cal. App. 4th 1094, 1100 (Cal. Ct2A8pR)).
Defendant’s offering of Poublon v. C.H. Robinson Co. frames the

unconscionability analysis at large, but it does not change the procedural
unconscionability finding._See 846 F.3d 1251, 1261 (9th Cir. 2017). Id?ordrognizes

that this type of procedural unconscionability is “low” on the sliding scale analysis and
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requires a greater substantive element to remdagreement unenforceable. 846 F.3¢
1261 (“In the employment context, if an employee must sign a non-negotiable
employment agreement as a condition of employment but there theraraication of
oppression or surprise, then the agreement will be enforceable thdategree of
substantive unconscionability is high.”). Relevant to the sliding scale analysis, Plaintiff
also argues that the Agreement is even more procedurally unconscionailpiecbec
Defendant neglected to bring to Plaintiff’s attention that the AAA rules applied, to
provide a copy of the rules, to identify which version of the AAA governed, and to
inform Plaintiff where she could find the AAA rulesPI(s Opp’'n 11:5-9 [Doc. 5].)
Further, Plaintiff argues that the Agreement was surprising and procedurally
unconscionable because of the already discussed contradiction betevdelegation
and severability clauses of the Agreement. (ld. at 1214 The effect and merits of
these last two arguments need not and will not be addressed irf ligatsubstantive
unconscionability analysis below.

This delegation clause is procedurally unconscionable undeo@aifaw
because it was offered by Defendant on a “take it or leave it” basis and lacked any

“opportunity for meaningful negotiation.” See Nagrampa, 469 F.3d at 1282.

2. Substantive Unconscionability

Plaintiff argues that the arbitration Agreement is substantively uncoadie for
the following reasons: (1) it lacks mutuality; (2) it unfairly reduces thatstaf
limitations forFair Employment and Housing Act (“FEHA”) claims; (3) it violates FEHA
administrative processes and remedies; (4) it “unlawfully” denies employees their
statutory right to recover FEHA fees and costs; (5) it mandates arbitration-of no
arbitrable Priate Attorney General Act (“PAGA”) claims; (6) it disallows adequate
discovery; (7) it precludes employees from amending claims prior to engaging in
discovery; (8) it unlawfully waives rights to a jury trial for non-arbitralidenas; (9) it
gives Defendandn unfair “free peek” at Plaintiff’s case; (10) it includes a one-sided
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attorney’s fee provision that favors Defendant for contesting arbitration. (Pl ’s Opp'n
12: 717 [Doc. 5].)
a. L ack of Mutuality

Under California law, an arbitration agreem#élatks basic fairness and
mutuality if it requires one contracting party, but not the other, titratd all claims
arising out of the same transaction or occurrence or series of transactions or occurrences.”
Armendariz 6 P.3d at 694. Further, an arbiion agreement is “unfairly one-sided and,
therefore, substantively unconscionable” where it “compels arbitration of the claims
employees are most likely to bring against [an employer] . . . [but] exerapts fr
arbitration the claims [an employer] is mbg&ely to bring against its employees.”
Ferguson v. Countrywide Credit Indus., 298 F.3d 778, 785 (9th Cir. 2002in@juo
Mercuro v. Superior Ct., 96 Cal. App. 4th 167, 176 (Cal. Ct. App. 2002). Plaintikés|

that this arbitration Agreement lacks nmlity because it “self-servingly excludes from

arbitration those claims that employers are most likely bring 4gidhst employees.”
(PlL.’s Opp’n 13:11-12 [Doc. 5].) Specifically, Plaintiff points to thegAeement’s
exclusion of “injunctive or other equitable relief related to unfair competition and the
taking, use onnauthorized disclosure of trade secrets or confidential information” and
“claims of theft, embezzlement, or any criminal conduct, as well as claims over
intellectual property rights.” (Id. at 13:1216) (internal citations and quotations omitte
Defendant answers that the exceptions “from arbitration are mutual and apply to
employers and employees alike.” (Def.’s Reply 6:15-16 [Doc. 6].) This rebuttal fails to
address the Agreemeésntompliance with the mutuality standard from Ferguson and
Mercura See 298 F.3d at 785; 96 Cal. App. 4th at 176. Even where each exclusig
applies to both parties, an agreement lacks mutuality when it exdraieims most

likely brought by an employer, but not the claims most likely brobgtan employee.
See Ferguson, 298 F.3d at 785. Defendant does not deny that this agreleitnatetsar

most “employee” claims while exempting most “employer” claims. Instead, Defendant

argues that the gxeement’s exemption for injunctive relief for claims of unfair

15
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competition, trade secrets, or confidential information shouldamater the Agreement
substantively unconscionable because there are no such claims at issya@s¢int
controversy. Def.’s Reply 6:15-18 [Doc. 6]) (citing_Pope v. Sonatype, Inc., No. 5:15
cv-00956-RMW2015-RMW, 2015 WL 2174033, at *5 (N.D. Cal. May 8, 2015)).

Defendant’s reliance on Pope, where one court dismissed the unilateral aspect

trade secret exception because no such issue was in controversy, Nov-R0956-
RMW2015-RMW, 2015 WL 2174033, at *5 (N.D. Cal. May 8, 2015), does not
overwhelm the usual precedent, see Ferguson, 298 F.3d at 785. In Fgutaistit,

brought claims for sexual harassment, retaliation,agmaktile work environment. 298

F.3d at 780. Still, the Ninth Circuit found that the arbitration agreements’ exclusion of

“claims for workerscompensation or unemployment compensation benefits, injunct

and/or other equitable relief for intellectual property violations, unfair cotrgre#ind/or
the use and/or unauthorized disclosure of trade secrets or confiddotialaition . . .
was unfairly one-sided and, therefore, substantively unconscichdtleat 784-85. In
effect, the Ninth Circuit hasjected Defendant’s and Popés reasoning that the unfair
exclusions must address the claims in controversy to demonstrate lack afityatnd

substantive unconscionability. Sele

This Agreement lacks mutuality because it requires arbitration for claints mos

likely brought by employees but excludes from arbitration claimg hkety brought by
the employer._See@iat 785. Because “mutuality is the paramount consideration when
assessing substantive unconscionability,” its absence weighs heavily on the sliding scale
analysis._See Pokorny v. Quixtar, Inc., 601 F.3d 987, 997 (9th CD).201

b. Statute of Limitations

Plaintiff argues that the Agreement’s statute of limitations “has shortened the
statutory time to file [her] claims by up to twe more years.” (PL’s Opp’'n 14:4-5 [Doc.
5].) Section E of the Agreement requires that “any claim that must be filed with an

administrative agency or body as a precondition or prerequisite to fiegngdahm in

court, must be filed with Solution Channel within the time period bighvthe charge . .|.

16
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would have had to be filed with the agency or other administrative body.” (Def.’s Ex. B
[Doc. 4-1].) By this provision, the statute of limitations for FEHA claimslaree years
in accordance with California Government Code § 12960Q(e). See Cal. Gov. Code
12960(e). Plaintiff argues that the administrative deadline is an papstatute of

limitations as she would ordinarily receive around an additional two yeé&ls her

claims in court as a practical matter of the administrative agency review praeess. (

Opp 'n 13:24-14:4 [Doc. 5].)
Plaintiff relies on Baxter v. Genworth N. Am. Corp., 16 Cal. App. 5th 733, 7
(Cal. Ct. App. 2017). In Baxtein Agreement’s statute of limitations was similarly

limited to the administitéwe agency’s filing deadline. 1d. The Court found that
“shortening the limitations period to pursue relief for FEHA statutory claims under [the
agreement] to one yeaithe time required to file an administrative FEHA clais
unreasonable.” Id. at 731.

Defendant notes that Plaintiff “requested an immediate Right-To-Sue Notice after
filing her DFEH complaint” and was “not forced to forfeit her right to a DFEH
investigation as a result of the Agreement.” (Def.’s Reply 6:26-7:3 [Doc. 6].) How
Plaintiff chooses to execute her claim does not affect the unconscionabdiisis. As
in Baxter, “[t]he practical effect of the [Agreement] guidelines is to shorten the perioc
that would otherwise apply file an action in court.” See Baxter]l6 Cal. App. 5that
731 The fact that the administrative filing deadline for FEHA claims has been exte
to three years may decreabe weight of this element on the “sliding scale” analysis, but
this Agreement’s statute of limitations provision remains substantively unconsdile
under California law

C. Administrative Processes and Remedies

According to theé‘Deadlines and Timelines” portion of the Agreements governing
Solution Channel Guidelinga claimant must decide and indicate whether she wishe
proceed with an arbitration hearing no later than eighty-five days aftertsngra

claim. (See Def.’s Ex. B [Doc. 4-1].) During this period)efendant “will communicate .

17
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. . whether the claim is arbiti” and issue its determination of the claim based on its
own internal review. (ld.Plaintiff argues this timeline limits “employees’ rights to
pursue administrative remedies and/or have the right to have an adatirast
investigation under the FEHA . .” (PL’s Opp’'n 14:16-19 [Doc. 5].) The Agreement
expressly “does not bar a claimant from filing or pursuing a charge or complaint with a
government agency.” (See Def.’s Ex. B [Doc. 4-1].) However, it is foreseeable that thg
eighty-five-day deadline could require an employee to choose whether tatarbéfore
receiving results from an administrative investigation. Agreements #gatesuch a
scenario are at least moderately unconscionable in California. See, Béax@al. App.
5th at 735“Because the administrative claim process may be beneficial to the emqg
in pursuing claims against an employer, provisions in [the agreementjpii@athe effec
of dispensing with that process before a statutory FEHA claim must be adbitrate
edablish at least a moderate degree of substantive unconsciongbility.

d. Fee-Shifting Provision

Section F of the Agreemerdquires that each party bear their own “costs, fees and
expenses associated with the arbitration, including without limitaich party’s
attorney’s fees . ...” (Def.’s Ex. B[Doc. 4-1].) According to Plaintiff, this provision
“unlawfully strips the statutory right to recover attorneys’ fees and costs . ...” (PL’s
Opp’n 15:12-14 [Doc. 5].) Defendant points to the governing guidelines, whictv a
for the arbitrator to award “any remedy that the party would have been allowed to recover
had the dispute been brought in couDef.’s Reply 7:9-12 [Doc. 6]) (quotingDef.’s Ex.
B [Doc. 4-1].) Defendant also notes that the AAA rules similarly allow the adniti@t
award “attorney’s fees and costs, in accordance with applicable law.” (Def ’s Reply
7:12-15 [Doc. 6].)

California courts find provisions of an Agreement unconscionabléphgiort][]
to deprive an employee of his or her statutory right to recover attorney fees if the
employee prevails on . . . a discrimination claim under the California Failoggment
and Housing Act.” Carbajal v. CWPSC, Inc., 245 Cal. App. 4th 227, 251 (2016).

18
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Carbajal, an arbitration agreement required parties to bear their own afe@aeayhile
also granting arbitrators authority to award relief that would otherlagsavailable in a
court proceeding under state or federal law. Id. at2b60The Court declined to read
the latter provision in conjunction with the former, finding this “interpretation to be
contrary to the parties’ intent as expressed in the arbitration provision’s clear and
unambiguous language.” 1d. at251 In other words, Carbajal expressly rejected
Defendant’s argument that the arbitrator’s ability to award statutory fees toppled the
prohibited provision denying this right. See itNothing in the provision’s language
suggests the parties intended to limit or qualify this provisioalfy granting the
arbitrators broad authority to award all types of relief authorized by law. ‘[W ]hen there
are conflicting clauses the more specific clause controls the more general.”” 1d. (citing
Rebolledo v. Tilly’s, Inc., 228 Cal. App. 4th 900, 920 (Cal. Ct. App. 2014).

This Agreement requires that each party bear their own attorney fees and dg

Plaintiff her statutory right to recover her attorney fees if she prevail€alifornia, such
a provision is substantively unconscionable. iHee
e. PAGA Claims

Plaintiff contends that the Agreement impermissibly mandates aidmntiat

representative claims under the Private Attorneys General Act of 20BGA”). (Pl s
Opp’n 15:17-21 [Doc. 5].) Defendant does not deny that the Agreement requires
arbitration of PAGA claims, but insists that PAGA claims are arbitrable andsihe
need not be addressed “because [Plaintiff] does not assert a PAGA claitiDef. s Reply
7:16-22 [Doc. 6].)

In California, “an employment agreement [that] compels the waiver of

representative claims under the PAGA . . . is contrary to public policy and unenferg

as a matter of state law.” |ksanian v. CLS Transp. L.A., LLC, 327 P.3d 129, 149 (Cal.

2014). The Ninth Circuit determined that this state rule is not preempted by the FA
and therefore remains the standard for California agreements. Sakkab v. Luxettiic?
N. Am., Inc., 808 F.3d 425, 427 (9th Cir. 201%)owever, it is “incorrect” that “because
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the waiver of a representative PAGA claim is unenforceable, it is also subdyantive
unconscionable.” Poublon, 846 F.3d at 1264. In fact, the Ninth Circuit has instructe
that “the unenforceability of the waiver of a PAGA representative action does not make
this provision sbstantively unconscionable,” noting that such a determination would
contradict Supreme Court precedent. Id. (citing Concepcion, 563 U.S. at 344.).

Therefore, this factor carries no weight on the unconscionability anahgkis a

enforceability need not be addressed as there are no PAGA claims in controversy.
f. Discovery

Plaintiff claims the Agreement’s discovery provision is insufficient and
unconscionable.A.’s Opp’'n 16:4-6, 18:79 [Doc. 5].) Specificallym Plaintiff objects
to the Agreement’s limitation of discovery to ninety days, four depositions, twenty
interrogatories, and fifteen document production requestsat(16.9-10, 23-25.)
Further, Plaintiff argues that the Agreement does not allow her to issue sulppoenasg
conduct expert discovery, or allow the arbitrator to grant additional disgoutside of
what the Agreement authorizes. (#i16:25-17:7.) Defendant counters that the
Agreement’s discovery provision is reasonable and aligned with arbitration’s general
purpose of a streamlined procedur®ef(’s Reply 8:4-13 [Doc. 6]) (citing_Poublon, 846
F.3d at 1270). Defendant also notes that the Agreement allows the arbitrattarto or
additional discovery. I§ef.’s Reply 8:13-19 [Doc. 6].)

Limitationsto discovery are permissible in arbitration agreements, but courts
balance “desirablesimplicity” with the “need for discovery ‘sufficient to adequately
arbitrate [] statutory claim[s], including access to essential documentgiimedses, as
determined by the arbitrator(s) and subject to limited judicial review.” Poublon, 846 F.3(
at 1270 (quoting Armendariz, 6 P.3d at Y.6Qalifornia courts review the “amount of
discovery permitted, the standard for obtaining additional desgpand the evidence
presented by plaintiffs that the discovery limitations will prevent them &deguately

arbitrating their statutory claims.” |d. (citations omitted).
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This Agreement’s discovery provision, found in the Solution Channel Guidelines,

provides:

The parties will have 90 days to exchange information and take
depositions. Information is generally exchanged through written
guestions or requests for documents, called interrogatories, requests
for production, or third-party subpoenas. Each party will be permitted

to take up to four (4) depositions and allowed up to 20 towdrogatories
(including subparts) and up to 15 total requests for documents to th
other party, whether the interrogatories and requests for documents are
sent at one time or in increments. Each party will bear the cost of taking
depositions, including court reporter and witness fees.

Any disagreements regarding the exchange of information or depositions
will be resolved by the arbitrator to allow a full and equal opportunity to
all parties to present evidence that the arbitrator deems material @rahtel
to the resolution of the dispute.

The arbitrator has the discretion to draw an adverse inference against a part)

who fails to timely cooperate in the exchange of information.
(Def-’s Ex. B [Doc. 4-1].)

This agreement does not allow for any additional discovery, let alone create
standard for requesting or approving it. (See The arbitrator can resolve disputes o\
“the exchange of information or depositions” through the normal discovery process, by
the Agreement does not grant the arbitrator the ability to alter or exparmidbass.

(See id.) In Fitz v. NCR Corp., a discovery provision was considered unauaisieio

because it required an employeeshow that a fair hearing was impossible without
additional discovery in order for the arbitrator to extend discover§.CHL App. 702,
719 (Cal. Ct. App. 2004). If an impossibility standard is too restrictovégs must be
the lack of any standard or option to extend discovery. Therefore, thoseligc
provision is substantively unconscionable.

I

I

21
20-CV-1374-W-MSB

<<

A

er




O© 00 N oo o b W N B

N N NN NDNNNNRRRRRRP R R R R
0o ~NI O 00O N OO N =R O O 0o N o 010N O NN RO

Case 3:20-cv-01374-W-MSB Document 7 Filed 11/23/20 PagelD.422 Page 22 of 26

g. Plaintiff’s Right to Amend Her Claim Before Discovery

Plaintiff argues the Agreement is substantively unconscionable becauselitgr
her from amending her claim prior to any opportunity to engage in disco{/i
Opp 'n 18:14-17 [Doc. 5].) However, Plaintiff correctly notes that no California cour
has found this procedure unconscionalfld. at 18:2526.) Plaintiff notes that

“California law permits the use of discovery to get information necessary to plead a ¢

of action” in court proceedings, (See id. at 18:2619:1) (quoting Williams v. Superior Ct|

of L.A. Cnty., 398 P.3d 69, 83 (Cal. 2017)), but Plaintiff cannot argue thdo @

requires as much in arbitration proceedings. Plaintiff has provided no exidesuch a

standard, and it will not be applied here.

h. Jury Trial and Litigation Waiver

Plaintiff challenges the conscionability of Section L of the Agreementhwh
reads;‘in the event a dispute between you and Charter is not arbitrable under this
Agreement for any reason and is pursued in court, you and Charter agree to waive
right to a jury trial that might otherwise exist(PL.’s Opp’n 19:6-14 [Doc. 5]) (quoting
Def.’s Ex. B [Doc. 4-1].) Defendant argues that this jury trial waiver does not make
entire Agreement unconscionable, does not apply here because these claimsar
arbitration, and is severable if found to be unconscionalleft. ’{ Reply 9:2-6 [Doc. 6].)

California courts considers predispute jury trial waivers invalid unlgaessly

authorized by statute. Grafton Partners v. Superior Ct. of Alameda Cnty., #14/B,3

492 (Cal. 2005) Plaintiff’s reliance on Dougherty v. Roseville Heritage Partners is

sound, and arbitration agreements are substantively unconscionable if they “require[]
plaintiffs to waive in advance their right to a jury trial for any dispute for which
arbitration is noallowed by law.” 47 Cal. App. 5th 93, 107 (Cal. Ct. App. 2020).
Plaintiff need not file such a claim for this to be true. Hedefendant does not deny
this this provision is unconscionableSed Def.’s Reply 9:2-6 [Doc. 6].) It clearly is
under California law._See Dougherty, 47 Cal. App. 5th at 107.

I
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I Unfair “Free Peek” Advantage

Plaintiff claims the Agreement gives Defendant an unfair “free peek” at her claim
because the rules allow Defendant sixty days after the claim is submittedrigete its
internal review of an arbitrable claim and issue its determinatior¥ (Pl.’s Opp 'n
19:16-24 [Doc. 5]) (quotingDef.’s Ex. B [Doc. 4-1].) Plaintiff relies on Pokornwyhich
recognized that California courts have held an agreement unconscionable where it
contained the element of a “free peek.” 601 F.3d aB98 (citing Nyulassy v. Lockheed
Martin Corp., 120 Cal. App. 4th 1267 (Cal. Ct. App. 2004)). However, thialyy

agreement required the employeé&dabmit to discussions with his supervisors in

advance of, and as a condition precedent to, having his dispute retobreghtbinding
arbitration.” Nyulassy, 120 Cal. App.™at 1282. This is not a requirement in the
Agreement here. To submit a eainder this Agreement, an employee “must (1)
describe the nature and basis of the claim or dispute, (2) set forth the specific relie
sought, and (3) include a sworn verification that the dispute is cobgréus Agreement
and that the information submitted in the notice is acctirdfeef. s Ex. B [Doc. 4-1].)
Requiring an employee to provide a description of the “nature and basis” of a claim, at
apparently whatever level of detail the employee chooses, is a far cry from sulijest
employee to potential fact-finding discussions with supersisBlaintiff has failed to
show that requiring an employee to describe‘thaeure and basis” of a grievance when
submitting a claim is unreasonable, much less unconscionable.

] Awar ding Attorney Feesto the Compelling Party

Section K of the Agreement provides:

If any judicial action or proceeding is commenced in order to compel
arbitration, and if arbitration is in fact compelled or the party resisting
arbitration submits to arbitration following the commencement of the
action or proceeding, the party that resisted arbitration will be required
to pay to the other party all costs, fees and expenses that they incur in
compelling arbitration, including, without limitation, reasoraattorneys'
fees.

(Def.’s Ex. B [Doc. 4-1].)
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Plaintiff argues that this provision is unconscionable for thees@asons that the
Agreement lacks mutuality: it is more likely to be used against employees than the
employer. PL’s Opp’n 20:2-7 [Doc. 4].) Defendant answthat the provision “is
mutual and is therefore not unconscionable.” (Def.’s Reply 918-19 [Doc. 6].) As noted
this Agreement covers the claims most likely brought by employeesxbludes the
claims most likely brought by the employer. Because the employer is far moredike
attempt to enforce this Agreement against an employee, this providiamost always
yield one-sided results, a hallmark of substantive unconsciogaliigde Mohammed
848 F.3d at 1210.

F. The Offending Provisions Are Not Severable

Defendant argues that this Court “should simply sever or limit the offending
provision and enforce the remainder of the agreement.” (Def.’s Mot. to Compel 29:11-12

[Doc. 4].) According to Plaintiff, none of the offending provisions aresdie because

they permeate throughout thgmement and reflect Defendant’s intention “to force
employees into an unfair forum . ...” (PL’s Opp’n 20:13-26 [Doc. 5].)

In California, “[c]ourts are to look to the various purposes of the contract. If the
central purpose of the contract is tainted with illegality, then thaxiras a whole
cannot be enforced. If the illegality is collateral to the main purpose of twach and
the illegal provision can be extirpated from the contract by meanseriasee or
restriction, then such severance and restriction are appropriate.” Armendariz, 6 P.3d at
696.

In Armendariz, the California Supreme Court found two factors that weighed
against severing the unlawful provisions. Id. at-&® First, the unlawful portions of
the agreement were not limited to a single provisionatlé97. “Such multiple defects
indicate a systematic effort to impose arbitration on an employee not simply as an
alternative to litigation, but as anferior forum that works to the employer’s advantage.”

Id. Secondthe agreement’s lack of mutuality so permeated the agreement that the court
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could not cure the “unconscionable taint” through the severance of any single provision.
Id. “Rather, the court would have to, in effect, reform the contract, not through seve
or restriction, but by augmenting it with additional terms,” which is not permitted. 1d.
Both of these factors are present in this Agreement. As discussed aboydem
provisions of this Agreement are substantively unconscionable. Taleth@oghe
provisions represent an attempt to enforce a one-sided alternative tmfhtidpat favors
the employer. There is no single provision’s absence that would change this result.
Removing the unconscionability of this Agreement would require either the sevefal
several provisions or the addition of several terms to mitigate the offemdinigions,
neither of which are permittedd. (“Nor do courts have any such power under their
inherent, limited authority to reform contraig(citing Kolani v. Gluska, 64 Cal. App.
4th 402, 40708 (Cal. Ct. App. 1998). Further, both options require this Court to

retroactively impose a fundamentally altered singular object of the cont@atieaph

party to which neither agreed at formation. Finalfw]here a contract has but a single

object, and such object is unlawful, whether in whole or in part . . . thre eantract is
void.” Id. at 695 (quoting Cal. Civ. Code 8 1598). In this case, the unomadlity is
not “collateral to the main purpose of the contract.” 1d. at 696.

The offending provisions of this Agreement are not severable, andyteerent
is unenforceable.
I
I
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V. CONCLUSION AND ORDER

For the foregoing reasoridefendants Motion to Compel Arbitratiors DENIED.
[Doc. 4]

ITISSO ORDERED.
Dated: November 23, 2020

homas J. Whelan
ted States District Judge
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