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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
1C
11 || NIERAN ZETG, Case No0.:20-cv-1380GPGKSC
12 Plaintiff,

ORDER (1) DENYING MOTION TO
13 || V. REMAND:; (2) GRANTING LEAVE
. TO AMEND COMPLAINT; AND (3)
14 g'\g\é\’SOlFtc')\'?ORTH AMERICA, LLC; and R ANTING MOTION TO COMPEL
15 ARBITRATION AND STAY ACTION
16 Defendand.
[ECF Nos 11, 16, 19

17
18 Before theCourt are three motions: (1) Plaintiff's Motion to Remand, ECF NoJ 11,

(2) Plaintiff’'s Motion for Leave to File Amended Complaint, ECF No. 16; and (3)
DefendanBMW of North America, LLC {(Defendant” or'BMW NA”) 's Motion to

Compel Arbitration and to Stay Action, ECF No. 19. Upon consideration of the maotions

N N B
L O o

the related documents, and relevant law, the QoENIES Plaintiff's request for

N
N

remangd GRANTS leave tdfile anamended complaint atdRDERS the proposed
amended complaint, ECF No.-PGat 13-19, to be deemed filed as the First Amended
Complaint (“FAC”), andGRANTS Defendant’'s motion to compel arbitration and

N NN
g N W

STAYS all proceedings in this action until arbitration is completed
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. BACKGROUND

On or about October 13, 2017, Plaintiff purchased/le@'pedchased”a vehicle
that was manufactured by BMW NACompl. § 5, ECF No.-2. BMW NA provided a
written express warranty on the vehicld. 6. Plaintiff alleges that during the warra
period, the vehicle had substantial defegigithatdespite Plaintiff requesting a
repurchase, BMW NA failed to successfully repair the vehicle or replata: 9 7, 8.

On February 18, 2020, Plaintiff filed her Complaint in the Superior Court of
California, County of San Diego, North County Divisievhich BMW NA removed to
federal court on July 20, 2020 once the state court dismissaefendant Irvine
Eurocars LLC d/b/a Irvine BMV@n June 19, 2020BMW NA'’s Notice of Removal,
ECF No. 1 at 23. The Complaint allegeggencauses of action: £B) violations of the
SongBeverly Consumer Warranty A€tSong-Beverly Act”); (4) breach of express
warranties under the California Commercial Code; (5) breach of implied wastgbilie
violation of the MagnusceiMoss Warranty Ac{*MagnusonMoss Act”); and (7)
violation of the California Business and Professions Code. Corfpl ECF No. 12.

On August 19, 2020, Plaintiff filed M otion toRemand the case back to the sta
court. ECF No. 11Defendant filed a Response in Opposition to Plaintiff's Motion tq
Remand the case, which Plaintiff filed a RepBCF Nos. 21, 25.

Plaintiff alsofiled aMotion for Leaveto File Amended Complainbn August 28,
2020. ECF No. 16. According to Plaintiff, the proposed FAGisenisses Irvine BMW,
and removes the originabunts 3, 4, and 6. “Plaintiff remaifescus[sic] on pursuing
the allegations revolving around Defendant’s violations of California’s Song Beverl
Consumer Warranty Act and Business and Professions Catlat 2. While Defendant

notified the Courthiat Defendant does not object to Plaintiff filing an amended

Nty

[e

~

complaint, Defendant stated, among others, that the proposed FAC “silently and wjithou
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explanation removes Plaintiff's allegation related to her citizenship.” BMW NA'’s 8l
of Non-Opp’n 2, ECHNo. 22.

On September 9, 2020, BMW NA filed a Motion to Compel Arbitration and to
Stay Action(“MTC”). ECF No. 19. Defendant states that the Motion is made purst
to the “Arbitration Clause” that is contained in the Motor Vehicle Lease Agreement
which Plaintiff signed in purchasing the vehicle. at 2. Plaintiff filed a Response
opposing theMTC, and Defendant filed a Reply. ECF Nos. 24, 25.

II.  JUDICIAL NOTICE

The CourtHEREBY TAKES judicial noticeof the Motor Vehicle Lease
Agreemen(“Lease Agreement)the BMW Financial Services Consumer Credit
Application (“Credit Application”),and Plaintiff’'s California Driver’s Licensg€Driver’s
License”) BMW NA's Req. for Judicial Notice, ECF No. 2Relatedly, the Court
OVERRULES Plaintiff's objections pertaining to thet@eedocuments “The court
may judicially notice a fact that is not subject to reasonable dispute becauseatbe
accurately and readily determined from sources whose accuracy cannot reasonab
questioned. Fed. R. Evid. 201(b).

Here, the Lease Agreement is judicially noticeable becawese if it is not
explicitly attached to the complairit s integral to Plaintiff's claims and its authenticit)
IS not questionedSeeSwartz v. KPMG LLP476 F.3d 756, 76(9th Cir. 2007). The
Lease Agreement is integral to the complaint, as the original complaint states: “On
about October 13, 2017, Plaintiff purchased/leased (hereinafter referred to as
‘purchased 2018 BMW 530E, vehicle identification number WBAJASJIB033423,
(Vehicle).” Compl. 1 5, ECF No-2; see alsd~AC { 4, ECF No. 12. The Lease
Agreement’s authenticity is not contested. In fact, Plaintiff attached a carbon copy

whenopposing arbitration. Decl. of Nieran Zeto (“Zeto Decl.”) Ex. 1, ECF Ne2.24

20-cv-1380GPGKSC
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The Credit Application is also judicially noticeable. The information containe
it, such as Plaintiff's name, city and state of residence, and signature, “can bégccl
and readily determined from sources whose accuracy cannot reasonably be guest
Fed. R. Evid. 201(b). Plaintiff's Objection to Judicial Notice, ECF Ne4, does not
address this document. Rather, Plaintiff makes boilerplate evidentiary objestiens,
Pl.’s Obj. of Evid. 3, ECF No. 13, which the Court rejestas being devoid of any
specific argument or analysis as to why the document should be exchelgeerguson
v. United StatesNo. 15CV1253 JM (MDD), 2018 WL 3570283, at *2 (S.D. Cal. July
2018),aff'd, 792 F. App’x 494 (9th Cir. 2020).

Finally, the Driver’'s License is judicially noticeable as true and correct copies
“matters of public record.’'SeeUnited States v. 14.02 Acres of Labd7 F.3d 943, 955
(9th Cir. 2008).

1. REMAND TO STATE COURTS

The Court first addresses whether it has jurisaiiover the caseDefendant
removed the case to federal court, and Plaintiff moved to remand it back to state c
Notice of Removal, ECF No. 1; Mot. to Remand, ECF No.AIederaldistrict court
has jurisdiction over any civil actiaimder the diersity jurisdiction statuté complete
diversity exists between the parties and the amount in controversy exceeds $28,0(
U.S.C.8 1332. The nature of limited jurisdiction in federal courts and comity princif
mean that the defendant has the bardf proof. SeeMoore- Thomas v. Alaska Airlines,
Inc., 553 F.3d 1241, 1244 (9th Cir. 200Bfarris v. Bankers Life & Cas. Co425 F.3d
689, 698 (9th Cir. 2005)

Based on the state court complaint as the operative complaint and additiona
evidentiary supporDefendant has sufficiently demonstrated that this Court has dive
jurisdiction over the matter, and that removal to federal court was prGpenplete

diversity exists.BMW NA is a citizen of Delaware and New Jersey. The original

4
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complaint and various evidentiary exhibits all demonstrate that Plaintiff is domicileq
California. The amount in controversy is met as well. Based on the causes of acti
the complaint and Plaintiff's Initial Disclosures with specific monetary demands, it i
evident that the amount in dispute is greater than $75,000. With multiple evidentia
sources that support removal, and seahnhot zere—evidence to the contraby
Plaintiff, Defendant hamet the burden of persuasion. Accordingly, the CO&NIES
Plaintiff's Motion to Remand.

A.  Operative Complaint

To start, the Court conducts its jurisdiction analysis based on the original
complaintthat was filed in state coudnd not the proposed ameadcomplaint. “[P]ost
removal amendments to the pleadings cannot affect whether a case is removable,
the propriety of removal is determined solely on the basis of the pleadings filed in §
court.” Williams v. Costco Wholesale Caorg71 F.3d 95, 976 (9th Cir. 2006). “Any
other ruling would enable plaintiffs to, upon the realization that their litigatiotekas
a sour turn in federal court, use a pastoval damage stipulation to remand their cas
after the parties and the court have invested extensive time and reso@itleté v.
Peerless Ins. CoNo. CV 1303161 DDP RZX, 2013 WL 3983872, at *3 (C.D. Cal. J

the complaint afterwards on August 28, Q0X5ince the motion to amend the complai
was filed after BMW NA’s motion for removal, the original compldilgd in state court
Is the operative document for the Court’s reviewremand

B. Complete Diversity

Complete diversity exists because purpaes of diversity jurisdictiorDefendant
BMW NA is a citizen of Delaware and New Jersey, and Plaintdbmiciled in
California First, the Court agrees with BMW NA'’s uncontested explanation for why

not a California citizenUnnamed defendants are disregarded for purposes of remo
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28 U.S.C. § 1441(b)(1), and BMW NA, the only named defendant, is a limited liabi
company For diversity jurisdiction purposes, a limited liability company is a citizen
every state where its owners/members are citizéolsnson v. Columbia Properties
Anchorage, LP437 F.3d 894, 899 (9th Cir. 2006). The sole member of BMW NA i
BMW (US) Holding Corp., which is organized under Delaware law with its principal
place of business in New Jersey. Since BMW (US) Holding Corp. is a citizen of
Delaware and New Jersesee?28 U.S.C. § 1332(c)(1) [(A] corporation shall be deeme
to be a citizen of every State.by which it has been incorporated andwhere it has

its principal place of businé3sBMW NA is also a citizen of Delaware and New Jers

ity
of

d

By

In addition,Defendant has produced sufficient evidence for the Court to conclude

that Plaintiff isdomiciled in California In analyzing diversity jurisdiction, person’s
state citizenship status is determined by wheradheralperson is domiciled which is
the peson’s “permanent home, where she resides with the intention to remain or to
she intends to return.Kanter v. Warneid.ambert Co, 265 F.3d 853, 857 (9th Cir.
2001). Although not definitive, a person’s residence is prima facie evidence for
establisimg domicile. See, e.gKalasho v. BMW of N. Am., LL.Glo. 2GCV-1423

CAB-AHG, 2020 WL 5652275, at *2 (S.D. Cal. Sept. 23, 2020) (citieg v. BMW of N

Am., LLC No. SACV1901722JVSADSX, 2019 WL 6838911, at *2 (C.D. Cal. Dec. ]
2019); see alsd.C. v. Murphy, 314 U.S. 441, 455 (1941Barrera v. W. United Ins.
Co, 567 F. App’x 491, 492 n.1 (9th Cir. 2014).

1 To the extent that Plaintiff argues for remand because Plaintiff is not a U.S. ciéee
Pl.’s Reply Br. 34, ECF No. 23, the Court is pesuaded See?28 U.S.C. § 1332(a)(2)
(covering disputes between a state citizen and “citizens or subjects of a foreign stg
unless that foreign citizen is “lawfully admitted for permanent residence,” in which ¢
the analysis focuses on the state domicile).
6
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Here, the original complaimteclareghat Plaintiff “was at all material times, a
competent adult and resident of the State of Califorri2CF No. 12, § 1. In addition,
the Lease Agreemerand Driver’s Licensastae that Plaintiff resides in ElI Cajon,
California. Zeto Decl. Ex. 1, ECF No. 22; Decl. of Robert K. Dixon (“Dixon Decl.”)
Ex. 3, ECF No. 211; cf. Kyung Park v. Holder572 F.3d619, 625 (9th Cir. 2009)
(discussing location of personal and real property, driver’s license and automobile

registration, etc. as evidence of domicil&ven further, Plaintiff's Credit Application

years. Id. Ex. 2. Plaintiff cannot hide behind abstraetd reactionadburden of proof
arguments without producing any evidentiary support to the contrary, especially wh
multiple sources of evideneesome of whiclweregeneratedby Plaintiff herself{such ag
the state complaint and the Lease Agreemdmth wasattached as exhibits in Plaintiff
Court documenjs—direct the Court to one conclusion.

Because Defendant is a citizen of Delaware and New Jerstheaase the Cour
concludes that Plaintiff is domiciled in California basedtmpreponderance of
evidence, complete diversity exists.

C. Amount in Controversy

The amount in controversgr exceeds the $75,000 threshold pursuagBto
U.S.C. § 1332(apecause Rintiff's own documents say so. In determining whether
removal is proper, the court considers pleadings at the time of refddgilams v.
Costco Wholesale Corpd71 F.3d 975, 976 (9th Cir. 2006), @sdmmaryjudgment

type evidence relevant to the controversy at the time of refhi@iager v. State Farm

2 Specifically, the Court notes that challenges to Plaintiff's domicile only arose in
Plaintiff's Reply Brief, and Plaintiff's initial Motion for Remand is completely silent @
Plaintiff's domicile.

20-cv-1380GPGKSC
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Mut. Auto. Ins. Cq.116 F.3d 373, 377 (9th Cir. 1997) (citation omittetl)he basic rule
is that, for jurisdictional purposes, the amount in controversy is measured by the a
of the claim.” Riggins v. Riggins415 F.2d 1259, 1260 (9th Cir. 1969)he Court must
consider the aggregate amount of all damages sought in the corbptzanté[t]he
amountin controversy is simply an estimate of the total amount in dispute, not a
prospective assessment of defengalmbility.” Lewis v. Verizon Comms, Inc, 627
F.3d 395, 400 (9th Cir. 201;(3ee alsdorn v. Polo Ralph Lauren Corpb36 F. Supp.
2d 119, 1205 (E.D. Cal. 2008) (“In measuring the amount in controversy, a court n
assume that the allegations of the complaint are true and that a jury will return a vq
for the plaintiff on all claims made in the complaint.”). Applying this legal fraorg,
Plaintiff's Initial Disclosures alone express that Plaintiff seeks damages of “$52,92
restitution, $105,847.98 civil penalty damages.” Dixon Decl. Ex. 4, ECF Nb.a&2119.
This amounts to a total of $158,771.97, which does not even accoaittoimey’s fees
and costs, consequential and incidental damaglestionalpunitive damages, and
disgorgement of profits-all remedies requested by Plaintiff.

The Court rejects Plaintiff's reliance on a “statutory off$etavoid the amount in
controversy requiremeil.’s Mem. of P. & A. 45, ECF No. 111. Plaintiff arguesthat
under the Son@everlyAct, damages may be reduced by Plaintiff's usage of the vel
SeeCal. Civ. Code § 1793.2(d)(2)(CHowever, hisdoes not impact the amount in
controversywhichassumes that the jury will return a verdict for the plaintiff on all
causes of action. Even if some mitigation may occur, Plaintiff cannot botatheguhe
statutory offseteduces the&lamageso “zero,” Pl.'s Mem. of P. & A. 4, ECF No. 11,
while alsoassertingin the Initial Disclosureghat Defendant has the “burden to prove
the amount of the offset for Plaintiff's use.” Dixon Decl. Ex. 4, ECF Nel 2119.

In addition, civil penalties are nepeculative and should be includdd.fact,the
amount of controversy analysis may include civil penalty damages as ltreyase

8
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recoverable under state laavenport v. Mut. Ben. Health & Acc. Ass325 F.2d 785,
787 (9th Cir. 1963)see alsdBrady v. MercedeBenz USA, In¢243 F. Supp. 2d 1004,
1009 (N.D. Cal. 2002) (including SoiReverly Act civil penalty damages in the amou
in controversy analysis). California lgyermits civil penaltiesip to twice the actual
damages. Cal. Civ. Code1794(c). While courts may need to eary of punitive
damagesnflating the amount in controverss a general concern, not much scrutiny i
needed when the SoiiBpverly Act expressly states the contours of the damages, ar
Plaintiff requests that amotun

None of tke casepresented by Plaintiff prohibit the consideration of punitive
damage®r SongBeverly Act civil penalty damages an amount in controversy
analysis Rather,in these casetfje courtexcluded punitive damages whéhe
complairts merely stated a general request for punitive damages atefémelants
latchedon to the prayemwithout providing additional “facts.'SeeFahed Ismat Zawaidel
v. BMW of N. Am., LLONo. 17CV-2151 W (KSC), 2018 U.S. Dist. LEXIS 64723, at
to *7 (S.D. Cal. Apr. 17, 2018Pontiero v. Geico Gen. Ins. CdNo. EDCV 171125
JGB (DTBX), 2017 U.S. Dist. LEXIS 129165, at *i0*11 (C.D. Cal. Aug. 14, 2017);
Edwards v. Ford Motor CoNo. CV 1605852 BRO (PLAXx), 2016 U.S. Dist. LEXIS
153618, at *14d *15 (C.D. Cal. Nov. 4, 2016Jackson v. FrankNo. C1203975 HRL,
2012 U.S. Dist. LEXIS 174165, at *4 to *5 (N.D. Cal. Dec. 7, 20Cnrad Assocs. V.
Hartford Acc. & Indem. C9.994 F. Supp. 1196, 1201 (N.D. Cal. 199Bgre, Defendan
has provided wre. Defendant submitted detailed breakdown of how the civil penalti
were calculated, backed up by passages from the complaint and other evidentiary
exhibits. The civil penalty damages allegadtwice the actual damagéas stated in the
complain}, andthere is a sensible calculation on what the actual damages logks lik
based on what is stated in the Lease Agreent@aintiff's Initial Disclosuregprovided a

hyperspecific damagetabulationas wel—in fact,to the cent
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Becausdefendant has sufficiently established that Plaintiff seeks damages ¢
restitution and civil penalties which collectively exceed $75,80@®amount in
controversyrequirement is met regardless of attorney’s teebsclaims under the
MagnusornMoss Act. Since the dispess over attorney’s fees and the implication of th
MagnusorMoss Act have no bearing on the Court’'s remand analysis, the Court wil
address these issues further.

IV. FIRST AMENDED COMPLAINT

Plaintiff moved to file an amended complaint. Pl.’s Mot. for Leave to File Am|.

Compl., ECF No. 16. BM/ NA does not object. BMW NA'’s Notice of Ne@pp'n,
ECF No. 22. By and through the motion and memorandum, Plaintiff has demonstr]
that the amendment will not unduly prejudice the Defendants and that justice requi
grant of leave to file an amended complaint.

Therefore, pursuant to Federal Rule of Civil Procedure 15(a)(2), Plaintift®
for Leave to File Amended Complaint@GRANTED. ItisHEREBY ORDERED that
Plaintiff's proposed amended complaint attached to her Motion, Decl. in Support of
Ex. 3, ECF No. 1 at 13-19, is deemed filed as the FAC. Further, the FAC will be
operative complaint for purposes of analyzing DefenddT€, especially sincBMW
NA does not oppose the amendment
V. ARBITRAT ION AND STAY OF CASE

Finally, Defendant hamoved to compel arbitration and stay the lawsuit until
arbitration is complete. BMW NA’s MTC, ECF No. 19. Defendatfies onthe
Arbitration Clause, which is part of the Lease Agreement that Plaintiff signed.

The Court concludes that arbitration is required under the Lease Agreement.
Under California law, the Arbitration Claupeesents valid agreement to arbitrate
Plaintiff hasfailed to meet her burden of proving that the Arbitration Clause is

unconscionable. In addition, Plaintiff's claims are all subject to the Arbitratione&lay

10
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As such, he Court will enforce the broad language of the Arbitration Clause, which
discusses how “any” claim, dispute, or controveesgting to the vehiclshall be subjec
to arbitration, which would also include claims arising from BMW NA'’s express
warranties, the SorBeverly Act, and the Magnuseavioss Act. Finally, even though
BMW NA is not an express signatory to the Lease Agreement and the Arbitration (
it still has standing to compel arbitration as a tmedlty beneficiary.

A. Federal Arbitration Act (“FAA”)

The FAAapplies when arbitration agreements meet two conditions: (1) the
agreenent to arbitrate is in writing; and (2) the agreement is part of “a contract
evidencing a transaction involving commefc8 U.S.C. § 2.Arbitration agreements
that satisfy these two requirements “shall be valid, irrevocable, and enforceable, sz
uponsuch grounds as exist at law or in equity for the revocation of any contiact.”

Pursuant to the FAA, party aggrieved by the alleged failure of another to arbi
may petition the Court to compel arbitration in the manner provided in the agredde
8 4. In ruling on the motion to compel arbitration, the Court must determine two
“gateway” issues: “(1) whether there is an agreement to arbitrate between the part
(2) whether the agreement covers the dispuB¥ennan v. Opus Bank96 F.3d 1125,
1130 (9th Cir. 2015) (citinglowsam v. Dean Witter Reynolds, |re37 U.S. 79, 84
(2002). Once these two issues are satisfied, the Court must compel arbitration ant
the trial. Seed U.S.C. 88 3, 4Dean Witter Reynolds, Inc. v. Byi70U.S. 213, 218
(1985)

Plaintiff argues that the FAA does not apply, cithxghur Andersen LLP v.
Carlisle, 556 U.S. 624, 630 (2009P1.’s Opp’nto MTC 2, ECF No. 24. However,
Plaintiff's reliance orArthur Andersens migplaced Arthur Andersermore
appropriately stands for the principle that state ldatérmings] which contracts are

binding undejfthe FAA] 8 2 and enforceable under 8if3that law arose to govern issus

11
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concerning the validity, revocability, and enforceability of contraetelly”” 556
U.S.at 636-31 (citation omitted)

The Court agreewith Plaintiff that California law governs the formatiand
validity of thecontract, including aarbitration agreementHowever, once it is
established that a valid contract exighte scope of the arbitration agreement is gover
by federal law Shivkov v. Artex Risk Sols., In@74 F.3d 1051, 1059 (9th Cir. 2020)
(citing Kramer v. Toyota Motor Corp705 F.3d 1122, 1126 (9th Cir. 2013And “as a
matter of federal law, any dbts concerning the scope of arbitrable issues should bg
resolved in favor of arbitration, whether the problem at hand is the construction of 1
contract language itself or an allegation of waiver, delay, or a like defense to
arbitrability.” Chiron Corp.v. Ortho Diagnostic Sys., In207 F.3d 1126, 1131 (9th C
2000) (citation omitted).

B.  The Arbitration Clause

The Courtholdsthat the Arbitration Clause in the Lease Agreement constitute
valid agreement to arbitrate between the parties, and that the Arbitration Clagise c(
the lawsuitbeforethe Court. Plaintiffhas nodemonstratéthat the Arbitration Clausis
unconsabnable under California lawin addition,the Arbitration Clause’s broad
languageaccounts for Plaintiff's current dispute over the vehieiecluding Plaintiff's
claims arising under BMW NA’s Warranty Manual and the SBegerly Act.

1. Formation and Validity

The Court, applying California laviiyst addresses whethtre Lease Agreement
and the Arbitration Clause are valid contradtss undisputed that the signed Lease
Agreement (which contains the Arbitration Clause) is in writing, and part of a “cont
evidencing a transaction involving commerce,” within the meaning of the FAA, 9 U
§ 2. Instead Plaintiff’'s challenge ighat the Arbitration Clause is unconscionable and
thus invalid under California lawPl.’s Opp’n to MTC 1613, ECF No. 24.

12
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To deem a contract unconscionable under California law, there must be both
procedural and substantive unconscionabildymendarz v. Found. Health Psychcare
Servs., InG.24 Cal. 4th 83, 114 (200itation omitted). However, these two elemen
need not be present in the same degtether, they are evaluated on a sliding scale
where ‘the more substantively oppressive the contract term, the less evidence of
proceduralinconscionability is required to come to the conclusion that the term is
unenforceable, and vice versdd. The party asserting unconscionability bears the
burden of proof.Sanchez v. Valencia Holding Co., LL& Cal. 4th 899, 911 (2015)
(citation omitted).

a. Procedural Unconscionability

Procedural unconscionability “concerns the manner in which the contract wa
negotiated and the circumstances of the parties at that ti@aton v. TMobile USA,
Inc., 152 Cal. Aop. 4th 571, 581 (2007). “The element focuses on oppression or
surprise.” Id. (citing Armendariz 24 Cal. 4th at 114). Oppression arises from the
“‘inequality in bargaining power” that leads to no meaningful choice or negotiation,
surprise is the exent to which the supposedly agragabn terms of the bargain are
hidden in the prolix printed form drafted by the party seeking to enforce the dispute
terms” Id. (citation omitted).

The Court concludes that the Arbitration Clause is at least pagraitedurally
unconscionable. Courts have generally found that contracts of adhesion, typically
provided on a “take it or leave it” basis, are procedurally unconscion&bke.e.g.
Sanchez61 Cal. 4th at 915 (“Here the adhesive nature of the comgragtficient to
establish some degree of procedural unconscionabilityttle v. Auto Stiegler, In¢29
Cal. 4th 1064, 1071 (2003).

There is some element of surprideis true thaimultiple headers warn the

Plaintiff to closely read certain parts of thease AgreementFor example he Lease
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Agreemenprovides'NOTICE TO LESSEE: (1) Do not sign this Lease before you rg
it,” or in red and aHcapitalized font, “PLEASE REVIEWIMPORTANT - AFFECTS
OUR LEGAL RIGHTS.” Zeto Decl. Ex. 1, ECF No.-24cf. Brookwood v. Bank of
Am, 45 Cal. App. 4th 1667, 1674 (1996) (“Reasonable diligence requires the readi
contract before signing it.”)Still, the text of the Lease Agreeméntot sointuitive that
an average consumer can immediately idetiidycorporate relationships (and how thj
will affect the contract) between the dealer, financer, assignee, manufaatarether
affiliates.

But even though there is some procedural unconscionability, that alone is
insufficient The Court must still scrutinize the substantive terms of the contract.
Sanchez61 Cal. 4th at 915.

b.  Substantive Unconscionability

Substantive unconscionability focuses on the harshness arsidedenature of thg

substantive terms of the contraét.& M Produce Co. v. FMC Corpl35 Cal. App. 3d

473, 48687 (1982). An adhesive agreement to arbitrate will be deemed substantive

unconscionable if it lacks a “modicum of bilateralityArmendariz v. Found. Health
Psychcare Servs., In@24 Cal. 4th 83116-17 (2000). This is detenined by examining
the actual effects of the challenged provisioBHis v. McKinnon Broad. Cp18 Cal.
App. 4th 1796, 1803 (1993).

Here, Plaintiffhasfailed todemonstratsubstantive unconscionability-he
Arbitration Clause gives Plaintiff the right to choose the arbitration forum, including
option to choose the American Arbitration Association or JAMS. Zeto Decl. Ex. 1,
No. 242 at 7. These organizations are recognized as “major arbitration entities” by
California courts.Sandquist v. Lebo Auto., Ind. Cal. 5th 233, 258 (2016Rlaintiff

provides no case law countering Defendant’s observation that California courts hay
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found arbitration procedures by these organizations to be fair and neutralferums
fact, Plaintiff is completely silent on the matter.

Plaintiff insteadmakes two arguments, both of which fail. FiRgintiff argues
thatthe agreement is unconscionable becauséds away the right to jury trial This
misses the point. Song asbothparties do not have such right, the bilaterality is
preserved. Further, the application of Plaintiff's reasoning would make everytarbitt
agreement substantively unconscionable, since the whole point of an arbitration is
avoidlitigation, includirg jury trial.

Second, Plaintiff argues that involuntary arbitration would strip claims arising
theSongBeverly Act and the Magnusédvioss Act. The latter is no longer a cause of
action in the FAC, so it is mooOn the formerPlaintiff's interpraationof the Song
Beverly Act—that the Actmakes all arbitrations optionalis wrong. The “qualified
third-party dispute resolution procesgferenced in the Aés something that
manufactures may establish, and if consumers decide to participate, the consumer
then elect to discard the results and proceed with the lawsuit. Cal. Civ. Code 8
1793.22(c), (d)(2). Importantly, thigjtialified’ third-party dispute resolution process
does not displace a contractual arbitration agreement. Plaintiff has not presgnted
legal authority to support her interpretation, whereas multiple courts have sided wit
Defendant’s interpretation on the issiu#&ee, e.gLanning v. BMW of N. Am., LL.@®lo.
3:19CV-00773BEN-LL, 2019 WL 5748518, at *5 (S.D. Cal. Nov.Z)19);Reykhel v.

BMW of N. Am. LLCNo. 19CV-01900SK, 2019 WL 10056984, at *4 (N.D. Cal. Aug.

12, 2019).
Since Plaintiff cannot prove substantive unconscionability of the Arbitration
Clause, a valid agreement to arbitrate exists under California law.

111
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2. Scope
Next, the Court addresses whether the Arbitration Cleogers the dispute in
front of the Court. The Arbitration Clause, in part, states the following:

“Claim” broadly means any claim, dispute or controversy, whether in
contract, tort, statute atherwise, whether preexisting, present or future,
between me and you or your employees, officers, directors, affiliates,
successors or assigns, or between me and any third parties if | assert a Clair
against such third parties in connection with a Clagsdert against you,

which arises out of or relates to my credit application, lease, purchase or
condition of this Vehicle, this Lease or any resulting transaction or
relationship (including any such relationship with third parties who do not
sign this Leae). Any Claim shall, at your or my election, be resolved by
neutral, binding arbitrationnal not by a court action.

Zeto Decl. Ex. 1, ECF No. 22 at 7. The Lease Agreement defines “l,” “me,” and “m
as Plaintiff, and “you” and “your” as Irvine BMW or its assignee, BMW Financial
Services NA, LLO“BMW ES”). Id. at 4.

Given the broad language of the Arbitration Clause, the Court findBIdiatiff
agreed to arbitraténe current disputén front ofthis Courtin its entirety The current
lawsuit is a “claim, dispute or controversy” between Plaintiff and BMW NA, a-third
party, “in connection with” a lawsudriginally asserted against IrvireMW as one of
the defendantsvhich“arises out of or relas to” the “condition of this Vehicle . . . or
any resulting transaction or relationship.” Since the current lawsuit constitu@éeim™
under the Arbitration Clause, it is covered by the agreement to arbitrate.

In response to whether the Arbitratiota@se’s scope extends to this lawsuit,
Plaintiff makes three arguments: (1) Plaintiff's cause of action arises from BMW NA
Warranty Manual which expressly allows court action; (2) the Magnivkss Act bars
binding arbitration; and (3) the Soigverly Act bars binding arbitrationPl.’s Opp’n to
MTC 7-10, ECF No. 24.

16
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All three arguments are awailing The Court has already addressed rejected
the second and thimrgumentsuprapagel5 of this Order As tothe first argumenthat
the caus®f action arises from the Warranty Manuak Arbitration Clause’s broad
language renders this provisiorapplicable Here,Plaintiff's breach of warranty claim
Is predicated an(1) the defective “check engine” and “restraint malfunction” lights,
“excessively loud strange noises emanating from the Vehicle,” transmission defects
excessive shaking, and malfunctions in the backup camera and electndi¢2) BMW
NA'’s failure to repair these alleged problems. FA®, ECF No. 162. Such allegation
concern the “condition” of the vehicle, whiane expressly covered liye Arbitration
Clause.

C. BMW NA'’s Standing to Compel Arbitration

Lastly, Plaintiff argues that BMW NA cannot compel arbitration because it is |
signatory to the Lease Agreement and Arbitration Clause. Pl.’s Opp’'n to M3,0.2-
24, ECF No. 24. Defendadbes not disputis nonsignatorystatus BMW NA’s Mem.
of P. & A. 9, ECF No. 14. After all, the Lease Agreement was entered between
Plaintiff and Irvine BMW, and the Arbitration Clause may be invoked by “you” (Irvin
BMW or BMW FS) or “I,” (Plaintifff—with no reference to BMW NA. Zeto Decl. Ex.
1, ECF No. 24 at 4, 7.Instead, Defendamhoves tocompel arbitration under the
doctrine of equitable estoppel andaathird-party beneficiary of the Arbitration Clause,

“[A] litigant who is not a party to an arbitration agreement may invoke arbitrat
under the FAA if the relevant state contract law allows the litigant to enforce the
agreement. Kramer v. Toyota Moto€orp., 705 F.3d 1122, 1128 (9th Cir. 20X8iting
Arthur Andersen LLP v. Carlis|®56 U.S. 624, 632 (2009) California law allows non
signatories to an arbitration agreement to compel arbittafiSM Tuscany, LLC v.
Superior Court193 Cal. App. 4ti222, 1237 (2011). Specifically, a neignatory may

compel arbitration under the doctrine of equitable estodpel A nonsignatorymay

17
20-cv-1380GPGKSC

UJ

U)

not a

e

ion




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~N1 oo 00O DN ON) =R O O 0O N O (10DN 0O NN e

Jase 3:20-cv-01380-GPC-KSC Document 28 Filed 11/16/20 PagelD.593 Page 18 of 22

also compel arbitration as a thiperty beneficiaryo the arbitration agreemenRonay
Family Ltd. P’ship v. Twed 216 Cal. App. 4th 830, 838 (2013ge alsdCal. Civ. Code
8§ 1559 (“A contract, made expressly for the benefit of a third person, may be enfor
him at any time before the parties thereto resciiid it.

The Courtholdsthat BMW NA may compel arbitration as a thipdrty
beneficiary. To compel arbitration as a thighrty beneficiarythe thirdparty must be
“more than incidentally benefitted by the contradgilbert Fin. Corp. v. Steelform
Contracting Co.82 Cal. Ap. 3d 65, 70 (1978). Rathéhe thirdparty must
demonstrate that it is a “member of a class of persons for whose [fieeditbitration
agreementjvas made.”’Ronay Family Ltd. Bhip v. Tweed216 Cal. App. 4th 830, 83¢

(2013) (citation omitted). Athe same time, the thiplarty beneficiary’s name does not

need to appear in the agreemedt.at 838-39. The court assesses whether the third
party is an intended beneficidiyathered from reading the contract as a whole in ligh
the circumstanceasnder which it was enteredCione v. Foresters Equity Servs., a8
Cal. App. 4th 625, 636 (1997), though the intent of the parties “is to be ascertained
the writing alone, if possibleHess v. Ford Motor Cp27 Cal. 4th 516, 524 (2002).

In the instant case, the Arbitration Clausghich Plaintiff signed-is exceedingly
specific aboutovereddisputes that may arise between Plaintiff and thadies. The
potential “Claim” that may arise between Plaintiff and third parties relating to thdeve
is expressly contemplatedwice. Thetext of theArbitration Clausas clearthat “any
third parties” igo be given broad meanindf. is more than “employees, officers,
directors, affiliates, successors or assigns.addition the Arbitration Clause explicitly
discussea scenario where the thiplarty did not sign the Lease Agreement. Further,
including allclaims against the thirgbartythat arerelated to the “condition of this
Vehicle,” it isplainthatthe Arbitration Clause foreseaad ncludesthe current dispute,

where a consumer sues the manufacturer concerning the defects of the car.
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Plaintiff’'s primaryargument is that “the same set of facts were present” in a p
Southern District of California casleat ruled against BMW NAJurosky v. BMW of N.
Am, 441 F. Supp. 3d 963, 966 (S.D. Cal. 2028)))s Opp’'n to MTC 2123, ECF No.
24. However,a review ofJuroskyreveals thatthe “set of facts” are not the santiee
text of the arbitration agreement matters, redingantcontract makeBMW NA a
third-party beneficianof the Arbitration Clause Considerthe twoarbitration provisios
juxtaposedelow:

Any claim or dispute, whether in contract, tort, statute or otherwise
(including the interpretation and scope of tArbitration Provision, and the
arbitrability of the claim or dispute), between you and us or our employees,
agents, successors or assigns, which arises out of or relates to . . . purchase
or condition of this vehicle, the contdsic] or any resulting &ansaction or
relationship (including any such relationship with third parties who do not
sign this contract) shall, at your or our election, be resolved by neutral,
binding arbitration and not by a court action.

Jurosky 441 F. Supp. 3d at 96a8.

“Claim” broadly means any claim, dispude controversywhether in

contract, tort, statute or otherwise, whether preexisting, present or future,
between me and you or your employe#8cers, directors, affiliatgs
successors or assigmms,between me and any third parties if | assert a
Claim against such third parties in connection with a Claim | assert against
you, which arises out of or relates.to. purchase or condition of this

Vehicle, this Lease or any resulting transaction or relationship¢mg

any such relationship with third parties who do not sign this Lease). Any
Claim shall, at your or my election, be resolved by neutral, binding
arbitration and not by a court action.

Zeto Decl. Ex. 1, ECF No. 22 at 7 (emphases added).

TheZeto Arltration Clause adetithe term “affiliate,” which describes BMW
NA's relationship with BMW FS.Decl. of Tyler Weight, ECF No. 19; see also
Fikhman v. BMW of N. Am. LL.Glo. 219CV03963VAPMRWX, 2019 WL 6721626, a|
*3 (C.D. Cal. Oct. 15, 2019) (finding BMWA, “the manager” of BMW FS, to be an
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“affiliate” of BMW FS and thus granting BMW NA’s motion to compel arbitrajion
Further, the Arbitration Clauggovidesan entire phrase accounting for the scenario
where Plaintiff sues thirgarties relating to the vehicle. Itis no surprise then that
numerougourts have ruled in favor of BMW N#henever the arbitration agreement
was more like thenstantArbitration Clause than the provision furosky many times
explicitly informing the parties thauroskyis distinguishable See, e.gSaponjic v.
BMW of N. Am., LLCNo. 26CV-703BAS-RBB, 2020 WL 4015671, at *2 (S.D. Cal.
July 16, 2020)Rizvi v. BMW of N. Am. LL®lo. 5:20CV-00229EJD, 2020 WL
2992859, at2 to *3 (N.D. Cal. June 4, 2020Rleitez v. BMW of N. Am., LL.Glo. CV
19-10422 PA (JCX), 2020 WL 2084954, at *3 (C.D. Cal. Feb. 27, 261y, v. BMW of
N. Am., LLC No. 4:19CV-01553KAW, 2019 WL 4451014, &t3 (N.D. Cal. Sept. 17,
2019) Reykhel v. BMW of N. Am. LL.8o0. 19CV-01900SK, 2019 WL 10056984, at *
to *3 (N.D. Cal. Aug. 12, 2019)
Finally, Plaintiff's reliance orNorcia v. Samsung Telecommunications Am.,,LL
845 F.3d 1279, 12901 (9th Cir. 2017) isnapposite The superficial facts magppear
similar: thecellphone manufacturer defendant (Samssogghtarbitration under the
“Customer Agreement” that the customer plaintiff and the cellphone dealer (Verizo

signed. Norciarejected the defelant’s thirdparty beneficiary argument because the

2

C

defendant could not point to any evidentiary record indicating that the customer and the

dealer intended to benefit the manufactutdr. However, in the current dispute, the
terms of the Lease Agreement are far more detailed. The Agasement makes

explicit references to “third parties,” “affiliates,” and controversies relatingeto th
“condition of this Vehicle.” These are precise references unlike the general anbitra
provision inNorcia, whichstated:’| understand that | am agreeing.to. settlement of
disputes by arbitration and other means instead of jury trials, and other important t

the Customer Agreementld. at 1282 (omission in original).
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Based on the express terms of the Lease Agreement, the parties intended B
NA to be a thirdparty beneficiary that may invoke the Arbitration ClauBecause
BMW NA may compel arbitration as a thighrty beneficiary, the Court finds it
unnecessary to additionally analyze BMW NA'’s standing to compel arbitration und
doctrine of equitable estoppel.

D. Stay of the Case

The Arbitration Clause in the Lease Agreement is a valid agreement to arbitr
dispute in front of this CourtFurther, BMW NA hastanding to enforce the Arbitratior]
Clause because it was an intended thady beneficiary. Thus, the CO@RANTS
Defendant’s Motion to Compel Arbitration. Further, pursuantto 9 U.S.C. § 3 and
Defendant’s unopposed request to stay the litigation, this c&J&AED pending the
completion of the arbitration.
VI.  CONCLUSION AND ORDER

For theforegoingreasons|T IS HEREBY ORDERED that:

1. The CourtDENIES Plaintiff's Motion to RemandECF No. 11

2.  The CourtGRANTS Plaintiff's Motion for Leave to File Amendke
Complaint ECF No. 16;

3.  The Clerk of Court is directed tlLE Plaintiff's proposed First Amended
Complaint, ECF No. 12 at 13-19, as a separate docket entry;

4.  The CourtGRANTS Defendant’s Motion to Compel Arbitration and to S
Action, ECF No. 19

5. The @ase isSTAYED pending completion of the arbitraticemnd
111
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6.  Within fourteen (14) days following the conclusion of arbitration, Defen
shallNOTIFY the Court of such
IT IS SO ORDERED.

Dated: November 16, 2020 @\ / Q?Q

Hon. Gonzalo P. Curiel
United States District Judge
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