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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID RADCLIFF, individually and on | Case No.: 3:2@v-01555-HMSB
behalf of all others similarly aggrieved,

Plaintiffs, ORDER GRANTING DEFENDANTS’
MOTION TO COMPEL

V. ARBITRATION
SAN DIEGO GAS & ELECTRIC
COMPANY, a California corporation; [Doc. No. 7.]

SEMPRA ENERGY, a California
corporation; and DOES 1 through 50,
inclusive,

Defendants

On February 27, 2020, Plaintiff David RadclifféPlaintiff”) filed a class actio
complaint against Defendant San Diego Gas and Electric Company (“SDG&E”) and
Sempra Energy (“Sempra”) (collectively,“Defendants”) in the California Superior Cou
County of San Diego, allegingaims related to Defendants’ employment policies. (Doc|
No. 1-2.) On August 11, 2020, Defendants removed the actiedéoal court.(Doc. No

7.) On Octoben9, 2020, Plaintiff filed a response in opposition Defendants’ motion.
(Doc. No. 11.) On October 26, 2020, Defendants filed a reply. (Dod4NoThe Cour
held a telephonic hearing on the motion on November 2, 2820a Tosdal appeared
behalf of Plaintiff and Daniel McQueen appeared on behalf of Defend&ot thg
following reasons, the Court grants Defendam®tion to compel the arbitration
Plaintiff’s non-PAGA claims.
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1.) On September 25, 2020, Defendants filed a motion to compehadnt (Doc. Ng.
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Background
Plaintiff is employed by SDG&E. (Doc. No. 11-1, Radcliffe Decl., 1 Bo)begin
his employment, Plaintiff signegh offer letter (the “Offer Letter”) dated September 1,
2006. (Doc. No. 7-2, Boland Decl., Ex. A; see also Doc. No. Radicliffe Decl., T 3
The Offer Letter contasdthe following paragraph:

Any dispute regarding any aspect of this letter of agreemeny@cion that
allegedly violates any provision of the agreement, includirygaation with
respect to termination of employment (an “arbitrable dispute”), will be

submitted to arbitration either in San Diego, California or Logeles,
California. Arbitration will take place before an experienced eympént
arbitrator licensed to practice law in the state and selectedondance with
the Model Employment Arbitration Procedures of the Americantiaton

Association. Arbitration shall be the exclusive remedy for arbitrable
dispute.

(Doc. No. 7-2, Boland Decl., Ex. A.) Additionally, directly abdiie signature line, t
Offer Letter provided the following:

| further understand and agree that any dispute regarding any abpast
letter of agreement or any action that allegedly violates angsiwa of this
agreement, including any action with respect to termination ofcgmment
(an “arbitrable dispute™), will be submitted to arbitration either in San Diego,

California or Los Angeles, California.

(Id.) According to the Offer Letter, Plaintiff had ten days taeewvthe letter and decig
whether to agree to its terms. (I1d.)

At the outset of his employment, Plaintiff also sighadother agreement da
September 20, 2006, and entitled “Employment, Confidential Information and Invent
Assignment Agreemenithe “Employment Agreement”). (Doc. No. 7-2, Boland Decl
Ex. B; see also Doc. No. 11-1, Radcliffe Decl., 1 5.) The EmployrAgreemen
contained the following arbitration provision:

Arbitration. Any dispute regarding any aspect of this Agreement or any act
which allegedly has or would violate any provision ofstiigreement

1 Plaintiff remembered receiving employment documents at a new-hire orientation and req
the signature on the Employment Agreement as his own. (Doc. No. 11-1, Radcliffe Decl., 1 4-1

2
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(“arbitratable [sic] dispute”) will be submitted to arbitration in San Diego,

California, before an experienced employment arbitrator licensed to practice

law in California and selected in accordance with the ruleseoAtherican
Arbitration Association, as the exclusive remedy for such claimlispute.
Any equitable or provisional remedy that would be available faocourt of
law shall be available from the arbitrator to the parties i® dlgreement
pending arbitration or as a result of arbitration.

(Doc. No. 7-2, Boland Decl., Ex. B (emphasis in original).)

On February 27, 2020, Plaintiff filed a class action complaint against Befésir]
the California Superior Court, County of San Diego, alleging elearses of action fq
various violations of California law arising from his employme(ioc. No. 1-2.) O
August 11, 2020, Defendants removed the action to federal g@wt. No. 1.) By th
present motion, Defendants ask the Court to compel Plaint$ubmit his claims t
arbitration on an individual basiexcept for Plaintiff’s lone claim under California’s
Private Attorney General’s Act (“PAGA”), which Defendants concede is not arbitrg
(Doc. No. 7 at 8, 17.) Defendants thequest the Court to stay proceedings on Plaintiff’s
PAGA claim pending the completion of arbitration. (Id. at 17-18.)

Discussion
l. Whether Defendants Can Compel Arbitration

A. Legal Standards

The FederaArbitration Act (“FAA”)? permits “[a] party aggrieved by the alleged
failure, neglect, or refusal of another to arbitrate under a written agnédon arbitratior
[to] petition any United States District Court . . . for anesrdirecting that . . . arbitratig

proceed in the manner provided for in [the arbitration] agreement.” 9 U.S.C. 8 4. Th

2 The parties do not contest whether the FAA applies to this case. The FAA governs ar

agreements in contracts involving transactions in interstate commerce. 9 U.S.C. 8 2. The agre
this case involve interstate commerce because they are employment-related, andnBefgretate
multi-state business. See E.E.O.C. v. Waffle House, F3d U.S. 279, 289 (2002) (“Employment
contracts, except for those covering workers engaged in transportatiosyaed by the FAA.”); Allied-
Bruce Terminix Companies, Inc. v. Dobson, 513 U.S. 265, 281-82 (1995) (explaining arh
agreement involved interstate commerce because defendant had a multi-state business andiaks
from out of state). Thus, the FAA applies.

3:20v-01555H-MSB
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Supreme Court has explained that the FAA reflect&mphatic federal policy in favor of]
arbitral dispute resolution.” KPMG LLP v. Cocchi565 U.S. 18, 21 (2011). Upor

showing that a party has failed to comply with a validteabon agreement, the distr

court must issue an order compelling arbitration. Agharty moving to compel arbitratig
must show‘(1) the existence of a valid, written agreement to arbitrate; and, if it exists, (|
that the agreement to arbitrate encompasses the dispute at issue.” Ashbey v. Archstor
Prop. Mgmt., Inc., 785 F.3d 1320, 1323 (9th Cir. 2015) (citation ed}itee also Knutsc
v. Sirius XM Radio Inc., 771 F.3d 559, 565 (9th Cir. 2014).

Fundamentally, “arbitration is a matter of contract.” Rent-A-Center, West, Inc.,
Jackson, 561 U.S. 63, 67 (2010). Thus, courts apply stateacblaw to determin
whether a valid arbitration agreement exists, “while giving due regard to the federal po
in favor of arbitration.” Goldman, Sachs & Co. v. City of Reno, 747 F.3d 733, 742
Cir. 2014) (international quotation marks and citations eahjtisee also First Options
Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995). Under Californiawhwh applies

hered the movant has the burden to show the existence a agd@kment to arbitra

between the parties by a preponderance of the evidence. Knutsans/x$irRadio Inc,
771 F.3d 559, 565 (9th Cir. 2014) (citing Rosenthal v. Great W.3&c. Corp., 926 P.
1061 (Cal. 1996)). Additionally, “[a]ny doubts about the scope of arbitrable iss

including applicable contract defenses, are to be resolved in favor of arbitration.” Poublor
v. C.H. Robinson Co., 846 F.3d 1251, 1259 (9th Cir. 2017) (quotmmpKins v
23andMe, Inc., 840 F.3d 1016, 1022 (9th Cir. 2016)Vhile the Court may not revig

the merits of the underlying case in deciding a motion to ebarpitration, it may consid

the pleadings, documents of uncontested validity, and affidaudsitted by either party.

Macias v. Excel Bldg. Servs. LLC, 767 F. Supp. 2d 1002, 1007 (N.D. Cal. 2011) (i

3 Both the Offer Letter and Employment Agreement specify that the arbitration is to take
California and the respective agreements should be interpreted using California law. (Do,
Boland Decl., Exs. A-B.) Both parties also ask the Court to apply California law in their pape
relevant. (See, e.g., Doc. No. 7 at 12; Doc. No. 11 at 9.)
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guotations, citations, and brackets omitted)).

B. TheExistenceof an Arbitration Agreement Between the Parties

In this case, there is no genuine dispute as to whetherraanagnt to arbitrate

exists? In support of their motion, Defendants submittedeclaration from SDG&E’s
Senior Director for Human Resources and Labor Relatiohs, neviewed Plaintiff’s
employment file and provided the Offer Letter and Employment Ageagreach of whigh
had arbitration clauses and purportellbye Plaintiff’s signature. (Doc. No. 7-2, Boland
Decl. § 3, Exs. A-Bsee also Doc. No. 11-1, Radcliffe Decl., 1%.8-Plaintiff does nqt
argue that he never entered into these agreements. In fact, in a deckramitted by
Plaintiff, he admitted that he remembered receiving and signing aretféerand signing

n

other documents that could have been the Employment Agreemam darorientatio

session. (Doc. No. 11-1, Radcliffe Decl., 11 4-Blaintiff also stated in his declaration

that the signatures affixed to both the Offer Letter and EmployAgmeement submitted

by Defendants appear to be his own. )(lBherefore, Defendants have met their burdéen to

show that an agreement to arbitrate exists. Plaintiff, hewyegontends that the

Employment Agreement does not cover the dispute at issus aaotenforceable, and that

that the Offer Letter is not controlling because Employment Agreement is fully

integrated. (Doc. No. 11 at 10-1, 14-18)
C. The Scope of the Agreement to Arbitrate

The Court turns to whether the dispute at issue falls wiitt@iscope of Employment

Agreement’s arbitration mandate. In pertinent part, the Employment Agreement proyides

UJ

that “[a]ny dispute regarding any aspect of this Agreement or any act whegedlly haj

or would violate any provision of this Agreement . . . wal fubmitted to arbitration

4 Plaintiff made certain evidentiary objections in his opposition. (Doc. No. 11-2 at 2-5.) |To the

extent that th&ourt considers the evidence objected to by Plaintiff in this Order, Plaintiff’s objections

are overruled._See Jenkins v. Sterling Jewelers, Inc., No. 17CV1999-MMA (BGS), 2018 WL 92p386,

*3-4 (S.D. Cal. Feb. 16, 2018) (overruling similar objections with respect to the admissibility
arbitration agreement submitted by a human-resodieg&sor). Otherwise, the Court sustains Plaintiff’s
objections where valid and overrules them where invalid.

5
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(Doc. No. 7, Boland Decl., Ex. B.) Becaudefendants concede that Plaintiff’s PAGA
claim is not subject to arbitration, (Doc. No. 7 at 17¢ @ourt focuses its attentiam
Plaintiff’s remaining claims.

Whether the Employment Agreemé&mdrbitration provisioncovers Plaintiff’s non-

PAGA claims essentially boils dowts breadth. Broadly worded arbitration clauseg

only cover claims directly relating to the contract itself, but also covenghaith factual

allegations that ““touch matterscovered by the contract containing the arbitration cld
Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 721 (9th Cir. 199@E also Rice v. Dowr
203 Cal. Rptr. 3d 555, 563-64 (Ct. App. 2016) (citing Sinfaiathis point) as modifieq
on denial of relg (June 23, 2016), as modified (June 28, 2016)Simula, for examplg

the Ninth Circuit concluded that an arbitration clause da#ing the arbitration of ar

dispute “arising in connection with” anagreement was sufficiently broad to cover facty
related claims. 175 F.3d at 721.

Plaintiff argues that thEmployment Agreement’s arbitration clause, which requir

the arbitration of any disputeegarding any aspect of” the Employment Agreemerdoes

not

lise
S
)

n)
il

Yy
ially

es

not implicatePlaintiff’s wage-and-hour claims brought in this action. (Doc. No. 11 gt 10.

As Plaintiff explains, the Employment Agreement only “covers the requirement tf
Plaintiff adhere to employer-established rules of conduct,ges\vthat Plaintiff will the
[sic] follow certain provisions regarding confidential informatiand inventions, an
includes non-compete and non-solicitation provisiongld. at 13.) Plaintiff cites t
Merriam-Webster’s online dictionary, which defines‘aspect as “a particular status of]
phase in which something appears or may be regarded.” (Id. at 13-14.) Plaintiff the
summarily concludes that this language is narmewause it “does not encompass every
possible claim that could ‘arise’” in connection with the Employment Agreementld.)
Perhaps tellingly, however, Plaintiff points to no cases intengréhe breadth ¢
the words “regarding” or “aspect” in the arbitration context. The Court is aware of |
authority interpreting similar clauses using these teasrgarrow. In fact, several cou

have arrived at the opposite conclusion. See, Eamily Prods. LLC v. Infomerci
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Ventures Pship, No. CV 07-00926 JVS (CWXx), 2010 U.S. Dist. LEXIS 15432751
(C.D. Cal. Apr. 14, 201Qholding arbitration clause covering “‘any dispute regarding th

Agreement, is substantively identical to the language in Simulathedefore it must 4
liberally and broadly constru&y Strom v. First Am. Prof'| Real Estate Servs., Inc.,
CIV-09-0504-HE, 2009 WL 2244211, at *4 (W.D. Okla. July 24, 20@@nstruing a

broad an identical arbitration clause to the one in this, edsieh covered|a]ny dispute

regarding any aspect of this Agreement or any act which allegasiyr would violat
any provision of this Agreemeéi. Further, as a practical matter, the Employn
Agreement’s arbitration clause certainly is susceptible to the interpretation that it
encompasses Plaintiff’s wage-andhour claims. Plaintiff’s employment with SDG&E is an
“aspect” of the Employment Agreement because the agreement conditions his employment
on the acceptance of its terms and outlines that his employsnantvill. (Doc. No. 7
Boland Decl., Ex. B.) It als@ould not be unreasonable to conclude that Plaintiff’s wage:
andhour claims are subject to this clause because they “regard,” or, in other words, are
concerned with, Plaintiff’s employment with SDG&E. Therefore, considering that t
Court must resolve “all doubts . . . in favor of arbitrability,” Simula, 175 F.3dat 721
(citation omitted), the Court concludes that Plairdifkage-and-hour claims fall within t
scope of the Employment Agreement’s arbitration clause.

D. Whether the Agreement to Arbitrate is Enfor ceable

The Court then turns to whether the Employment Agreesmanbitration clause
enforceable. Plaintiff argues that the Employment Agreemerttisnforceable becad
it is unconscionable under California laDoc. No. 11 at 14-18.) In California, a cd
may refuse to enforce a contract that “was unconscionable at the time it was made.” Cal,

Civ. Code 8§ 1670.5. “[U]nconscionability has both a procedural and a substantiv
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element . . .” Armendariz v. Found. Health Psychcare Servs., Inc., 24 Cal. 4t143, 1

(2000) (internal quotation marks omitted) (citation omitteBpth must be present for

court to refuse to enforce a contract, but they need not be preseatdame degree.

In assessing unconscionability, courts use a sliding scaestwt‘the more substantively
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oppressive the contract term, the less evidence of proceduralsaraability is require
to come to the conclusion that the term is unenforceable, and vice versa.” Id.

1. Procedural Unconscionability

Plaintiff argues that the Employment Agreement is procedutaltonscionable

because it is an adhesion contract and did not describepwde a reference to, t
American Arbitration Association rules (the “AAA rules”). (Doc. No. 11 at 14-15.)
“Procedural unconscionability focuses on oppression or surpiesid dinequal bargaini
power?” Baxter v. Genworth N. Am. Corp., 224 Cal. Rptr. 3d 556, 564 (Ct. 2ph7)
(internal quotation marks omitted) (citing Armendariz, 24 Ctd.at 114).“Oppression

arises from an inequality of bargaining power that results ineabnegotiation and 3
absence of meaningful choice. Surprise involves the extemthich the supposed
agreed-upon terms are hidden in a prolix printed form draftethdyparty seeking 1
enforce them.” 1d.

Here, the Employment Agreemeid arbitration clause has minimal proced
unconscionability. Contracts in the employment context reguithe mandatof
arbitration of disputes are commonplacgC]Jases uniformly agree that a compulsg

predispute arbitration agreement is not rendered unenforceabbeqaaise it is requirs

as a condition of employment or offered on a ‘take it or leave it’ basis.” Lagatree v. Luce

Forward, Hamilton & Scripps, 74 Cal. App. 4th 1105, 1127 (19%98grefore, absent oth

facts, the Employment Agreement would only be minimally procequualtonscionablé.

Baltazar v. Forever 21, Inc., 367 P.3d 6, 13 (Cal. 2016)

Further, the Employment Agreement did not otherwise invawy undus

oppression or surprise. The arbitration provision in the Eynmot Agreement wa
written in clear language and was printed in the same stafmolairds the rest of th
document. (Doc. No. 7-2, Boland Decl., Ex) B\dditionally, the term “Arbitration” at
the beginning of the provision was bolded, highlightinfpr the reader. _(1d.)Finally,
Plaintiff’s assertion that SDG&E should have attached a copy of the AAA rules is

unavailing given that, absent a showingpfression or surprise, “the failure to attach

3:20v-01555H-MSB
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copy of the AAA rules [does] not render [an] agreement procedunatignscionablé&
Lane v. Francis Capital Mgmt. LLC, 168 Cal. Rptr. 3d 800, 812 (Ct. App4)2see als

Baltazar, 367 P.3d at 15 (explaining that the failure to attach AlderAles does little tp

affect the unconscionability analysis where the “challenge to the enforcement of the

agreement has nothing to do with the AAA rules”). Therefore, the Employment Agreem
Is, at most only minimally procedurally unconscionable, and only a gfrehowing o
substantive unconscionability would render it unenforceable.

2. Substantive Unconscionability

Plaintiff argues that the Employment Agreement is substantivetpnscionable

becausd lacked mutuality given that only Plaintiff agreed toésis and that those ter

were one-sided. (Doc. No. 11 at 16.) Substantive unconsditynaleals with the one

sidedness of the terms in an agreement. Baltazar, 367 A.BdAamendariz, 24 Cal. 4th

at 113.

A contractual provision is not substantively unconscitaaimply because it
provides one side a greater benefit. The party with the greater baggaini
power is permitted to require contractual provisions that peowidwvith
additional protections if there is a legitimate commercial need faseth
protections, but the stronger party may not require additiprakctions
merely to maximize its advantage over the weaker party.

Epstein v. Vision Serv. Plan, No. A155219, 2020 WL 6165497 @&{Cal. Ct. App. Ocf.

22, 2020) (internal citation omitted in original).

Here, the Employment Agreemé&rbitration clause is mutually binding. SDG&

O

ent

—F

ms

14
1

may still be bound to the Employment Agreemerrbitration clause, even though it is

not a signatory to the Employment Agreem@&n&DG&E intended to be boundunder

the circumstances. See Cruise v. Kroger Co., 183 Cal. Rptr. ZBITt. App. 2015
(citing Lara v. Onsite Health, Inc., 896 F. Supp. 2d 831, 84B.(8al. 2012)). In th
case, SDG&E intended to be bound to the Employment Agre&mehitration clause in

part because the Employment Agreement was presented dRinimgiff’s new-hire
orientation, (see Doc. No. 11, Radcliffe Decl., {)4&nd clearly mentioneBDG&E’s

3:20v-01555H-MSB
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namein its first sentence and margins, (Doc. No. 7, Boland Decl., Ex. B) C&gege, 18]

the agreement was “printed on company letterhead” and contained a mutually binding

arbitration clause); see also La886 F. Supp. 2d at 844 (holding employer intended

bound to agreement to arbitrate it despite not sigiiingpart because it was printed

language of the Employment Agreemendrbitration clause indicates that it is mut
because it broadly requirés arbitration of “any dispute.” See Roman v. Superior Col
92 Cal. Rptr. 3d 153, 157 (Ct. App. 20@89nstruing “all disputes” clause in arbitration
agreement as mutual in contract absent other language to thargdecause of publ
policy favoring arbitration); cf. Davis v. Kozak, 267 Cal. Rptr92d, 942 (Ct. App. 202

(explaining repeated use of “I agree” in agreement does not make arbitration clause
covering “all claims” unilateral). Additionally, the Employment Agreement has ot
provisions demonstratin§ DG&E’s intent to be boundto the arbitrabn clause; fo
example, the Employment Agreement also presithat “SDG&E will have” certain
equitable remedies available to it “pursuant to [the Employment Agreement’s] arbitration

provision?” (Doc. No. 7, Boland Decl., Ex. B.) Thus, in light of the federal and Califort

3dat157, the Court construes thinployment Agreement’s arbitration clause as mutually
binding.

Moreover, Plaintiffs contentions that the Employment Agreement’s terms are
overly one-sidedregenerally not persuasivePlaintiff argues that the agreement is (
sided because “it appears . . . that the purported mutuality of the arbitratioeeagent i
limited to the extent to which SDG&E can bring an equéablief action against Plaint
in arbitration for breaching certain sections of the agreement ghdutvproving any
damages. (Doc. No. 11 at 16.) However, such a characterization misinterprets the
of the Employment Agreement. As previously discussed, SDG&aded to be bour

by the arbitration provision. Additionally, the arbitraticioyasion clearly states thainy

10
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Cal. Rptr.at23-24 (holding employer intended to be bound to agreement to aebitredre

company letterhead and wasyvided as part of a “New Hire packet”). Moreover, the

policy favoring arbitration, Goldman, Sachs & Co., 747 F.3d atRdghan, 92 Cal. Rptr.
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dispute regarding any aspect” of the agreement “will be submitted to arbitratichin which
both parties are entitled tfa]ny equitable or provisional remedy that would be available
from a court of law.”® (Doc. No. 7, Boland Decl., Ex. BJhus, both parties have simi
remedies available to them, makitig Employment Agreement’s terms, generally, ng
substantively unconscionableOn the other hand, the parties agree that the arbit
clause’s cost-shifting provision, which requires a party who bsiagbitrable claims to
non-arbitration proceedirngy pay the costs of the other resulting from such action, s
not be enforced. _(See Doc. No. 11 at 17; Doc. No. 14 at 9-109 résult, the Cout
inquiry turns to whether the Employment Agreement shouldabedsby severing th
provision from it.
3. Severability

In Armendariz, the Supreme Court of California explained that Calddziil Code

section1670.5(a) gives trial courts “discretion as to whether to sever or restrict t

unconscionable provision or whether to refuse to enforceritive agreement.” 24 Cal

4th at 122. However, the Armendariz court explained tieatdtter course is an ophio

“only when an agreement is ‘permeated’ by unconscionability.” 1d. “The overarchin
inquiry is whether the interests of justice . . . woulduréhkered by severanceld. at 124
(omission in original) (internal quotation marks omitted) (citation @a)tt

In this case, the Court concludes that severing the cost-shiftowjsion in the
arbitration clause is appropriatéhe Employment Agreement is not “permeated” with

unenforceable terms in this instance. The remaining provisiotieiagreement are 1

5 In a footnote, Plaintiff also points to section 11 of the Employment Agreement, arguing t
overly one-sided because it allows SDG&E to pursue equitable relief in arbitration without showin
damages or posting a bond. (Doc. No. 11 at 16 n.9.) Plaintiff cites generally to CarbajalSCOWS
199 Cal. Rptr. 3d 332, 350 (Ct. App. 2016), to argue that this provision at least in part makes the 3
substantively unconscionable. (Doc. No. 11 at 16.) However, Cdshajbning does not apply in this
case._See Khraibut v. Chahal, No. C15-04463 CRB, 2016 WL 1070662, at *12 (N.D. Cal. Mar. 1§
In the first place, Carbajdid not apply the FAA. 199 Cal. Rptr. 3d at 343. Also, its finding of “moderate”
substantive unconscionability rested on the interplay between a waiver of an element req
injunctive relief, a carve-out provision that allowed only the defendant to seek an injunction oy
arbitration, and other unreasonably one-sided terms. See id. at 350-54.
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policy favors the enforcement of arbitration agreements, Armen@dri¢al. 4th at 12(

and the parties specifically agreed in the Employment Agneethat anyunenforceabl
terms should be severed from it, (Doc. No. 7, Boland Decl., EXTB)s, the Court seveg

and strikes the cost-shifting provision, making the Eyplent Agreement arbitration

arbitration agreement exists and encompaddesmtiff’s nonPAGA claims againg
Defendant$,the Court compels Plaintiff to submit these claims to arbitrdtion
1. Plaintiff’s Class Claims

Having determined that Plaintiff must submis hon-PAGA claims to arbitratio
the Court then turns to whether those claims should be agblitogxt an individual bas
Plaintiff brings each of his claims against Defendants on hisl@kalf and on behalf o
putative class of others similarly situated. (Doc. No. 1-2, @@ofnl.) Defendants arg
that, because the Employment Agreement’s arbitration clause does not provide for class
arbitration, Plaintiff must arbitrate his claims on an individual basisc.(No. 7 at 16.)

The Court agrees. The Suprefeurt has clearly stated that “that a party may n
be compelled under the FAA to submit to class arbitration sirifeeye is a contractu
basis for concluding that the party agreed to db sétolt-Nielsen S.A. v. AnimalFee
Int’l Corp., 559 U.S. 662, 684 (201@)nphasis in original). Additionally, “neither silenc

6 Sempra can properly enforce the Employment Agre€swabitration clause even though it is not
a signatory to the agreement. Nggnatories may properly “invoke arbitration under the FAA if the

705 F.3d 1122, 1128 (9th Cir. 2013). California law allows non-signatories to enforce arl
agreements when the plaintiff alleges that the sigimatory and signatory were “acting as agents of one
another and every cause of action alleged identical ckaiainst” each. Garcia v. Pexco, LLC, 217 C
Rptr. 3d 793, 797 (Ct. App. 2017); see also Thomas v. Westlake, 139 Cal. Rptr. 3d 114, 120-21
2012). Thus, because Plaintiff alleged in his complaint that Defendants at all times were acting
of one another, (Doc. No. 1-2 § 11), and made identical claims against them, (see genefadisnjaf3
is entitled to compel Plaintiff to submit his claims to arbitration.

! The Court need not address Plaintiff’s assertion that the Offer Letters fully integrated into th
Employment Agreement and not controlling in this case because the Employment Agreanhéndatior
clause is enforceable on its own.
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provision otherwise valid and enforceable. Accordingly, because @ ‘esforceable

relevant state contract law allows the litigant to enforce the agreement.” Kramer v. Toyota Motor Corp.

otherwise unduly one-sided. Also, the interests of justicer feg@verance because puplic
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nor ambiguity provides a sufficient basis for concluding tharties to an arbitratid

agreement agreed to undermine the central benefits of arbitratbiy’ ithat is, “the

Inc., 974 F.3d 1051, 1069 (9th Cir. 2020) (citations omitted)aus] because t

B), it does not permit it, Shivkov, 974 F.3d at 1069. Adowly, Plaintiff must subm

hisnon-PAGA claims to arbitration on an individual basis.
[11.  Whether to Stay the Action

PAGA claims. (Doc. No. 7 at 17.)Although the [FAA] provides for a stay pend
compliance with a contractual arbitration clausea.request for a stay is not mandatory.”
Thinket Ink Info. Res., Inc. v. Sun Microsystems, Inc., 368 F.3d 1@&R) ©th Cir. 2004

(omission in original) (internal quotation marks omittexiation omitted). Moreover, tf

arbitration, and some claims that are not subject to arbitratierfdecision [regarding
whether the entire case should be stayed pending the outcomératiart is one left t
the district court . . . asmatter of its discretion to control its docket.” Moses H. Con
Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 21 n.23 (1983). Acuglyd the

Court, in its discretiondismisses Plaintiff’s non-PAGA claims from this action withd

prejudice® The Court also exercises its discretion to decline tots@yroceedings ¢
Plaintiff’s PAGA claim. The Court is not persuaded by Defendaatguments that tf
PAGA claim should await theesolution of the arbitration
Conclusion
For the foregoing reasons, the Court grabisfendants’ motion to compel
arbitration. The Court orders Plaintiff to submit claims omeugh ten in his complai

to arbitration pursuant to the Employment Agreement ondividual basis and dismiss

8 Plaintiff is free to move to re-open the case to confirm or enforce the arbitration award.
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individualized form of arbitration envisioned by the FAA.” Shivkov v. Artex Risk Sols.

Employment Agreement never mentions class arbitration, (Doc. Nolahdbecl., EX.

Defendants ask that the Court stay the action pending &dsitd Plaintiff’'s nont

Supreme Court has explained that where, as here, there are some clgeus tsu
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those claims from this action without prejudice. Further, thertCaeclines to stg

proceedings on Plaintiff’s PAGA claim.
IT1SSO ORDERED.

DATED: November 22020

UNITED STATES DISTRICT COURT
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