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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RAUL ARELLANO, CDCR #AH1995, | Case No.:20-CV-1633TWR (RBM)
Plaintiff,
ORDER (1) GRANTING MOTION
Vs. TO PROCEED IN FORMA
PAUPERIS, AND (2) DISMISSING
DR. GULDSETH CALIFORNIA CLAIMS AND DEFENDANTS FOR
CORRECTIONAL HEALTH CARE Eﬁ';gSEI\ITTOTSOTgiAS %LA”V'
SERVICES C.D.C.R S. ROBERTS >.C.
3 R §§1915(e)(2)(B) AND 1915A(b)
(CME),
Defendants. (EcFNo. 2)

Plaintiff Raul Arellano, currently incarceratedt the Richard J. Donova
Correctional Facility (“RJD”)Jn San Diego, California, is proceeding pro se in this ¢
rights action pursuant to 42 U.S.C. Section 19&eECF No. 1(“Compl?).) Plaintiff
assertlaims under th&irst AmendmentEighth Amendment, and Californgtate law
against two individuals, his primary care doctor and the chief meshkeautive, and twg
stateentities, California Correctional Health Care Services (“CCH@8t) the Californig
Department of Corrections and Rehabilitation (“*CDCR'Sed generally ijl.

Plaintiff did not prepaythe $400 civil filing fee required by 28 U.S.Section

(“IFP”) pursuant to 28 U.S.C. Section 1915(a$e¢ECF No. 2(“Mot.”) .)
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MOTION TO PROCEED IN FORMA PAUPERIS

All parties instituting any civil action, sylibr proceeding in a district court of t
United States, except an application for writ of habeas corpus, must pay a filing
$400! See28 U.S.C. § 1914(a)The action may proceed despite a plaintiff's failurg
prepay the entire fee only if he gganted leave to proceed IFP pursuant to 28 U
Section1915(a). See Andrews v. Cervante493 F.3d 1047, 1051 (9th Cir. 200
Rodriguez v. CoqKL69 F.3d 1176, 1177 (9th Cir. 1999.prisoner who is granted lea
to proceed IFP remains obligajdtbwever,to pay the entire fee in “increments”
“installments,”Bruce v. Samuel$77 U.S.  , 136 S. Ct. 627, 629 (20M)lliams v.
Paramq 775 F.3d 1182, 1185 (9th Cir. 2015), regardless of whether his action is ulti
dismissed.See28 U.S.C881915(b)(3, (2); Taylor v. Delatoore281 F.3d 844, 847 (9
Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to s
“certified copy of the trust fund account statement (or institutional elgumtjeor. . .the
6-month period immediately preceding the filing of the complaint28 U.S.C.
§1915(a)(2);Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2009jrom the certifiec
trust account statement, the Court assesses an initial payment of 20% of (a) the
monthly deposits in the account for the past six months, or (b) the average monthly
in the account for the past six months, whichever is greater, unless the prisoner
assets.See28 U.S.C. § 1915(b)(1) (4). The institution having custody of the prisol
then collects subsequent payments, assessed at 20% of the preceding month’s ir]
any month in which his account exceeds $10, and forwards those payments to tH
until the entire filing fee is paidSee28 U.S.C. § 1915(b)(2Bruce 136 S. Ct. at 629.
111/

1 In addition to the $350 statutory fee, civil litigants must pay an additional admiivistice of $50See

28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District Court Mischeerls, 8§ 14 (eff,

Oct. 1, 2019)). The additional $50 administrative fee does not apply to persons granteal peaveed
IFP. Id.
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In support of his IFP Motion, Plaintiff has submitted a certified copy of his
account statement pursuant t® 8.S.C.Section1915(a)(2) and Civil Local Rul8.2.
Andrews 398 F.3d at 1119The Court has reviewed Plaintiff's trust account activity

well as the attached prison certificate verifying his available balari&eeECF No. 3 at

1-4.) These documents show that Plaintiff carried an average monthly balance of
had average monthly deposits to his trust account of $0.00 for the six months prece
filing of this action, andhadan available balance of just $0.05 at the time of filin§ee
id. at 1.)

The CourtthereforeGRANTS Plaintiff's Motion (ECF No. 2) andDECLINES to
iImpose the initial partial filing fepursuant to 28 U.S.C. Section 1915(b)(1) becaus
prison certificate indicates he may currently have “no means to payp#e28 U.S.C.
8§ 1915(b)(4) (fTn no event shall a prisoner be prohibited from bringing a civil actiq
appealing a civil action or criminal judgment for the reason that the prisoner hastsc
and no means by which to pay the initial partial filing.fgeTaylor, 281 F.3d at 85
(finding that 28 U.S.CSection1915(b)(4) acts as a “safewalve” preventing dismissal ¢
a prisoner’s IFP case based solely on a “failure ta pague to the lack of funds availak
to him when payment is ordered”)nstead, the CourDIRECTS the Secretary of th
CDCR, orherdesignee, to collect the entire $350 balance of the filing fees required
U.S.C. Section 1914 and to forward them to the Clerk of the Court purkudhe
installment payment provisions set forth in 28 U.S.C. Section 1915(b)(1).

SCREENING PURSUANT TO 28 U.S.C. SECTIONs 1915(e)(2AND 1915A(b)
l. Standard of Review

Because Plaintiff is a prisoner and is proceeding IFP, his Complaint requires
answer screening pursuant to 28 U.$€ction1915(e)(2) andection1915A(b). Under
these statutes, the Court must sua sponte dismiss a prisoner’s IFP complaint, or an
of it, which is frivolous, malicious, fails to state a claim, or seeks damages from defe
who are immune.See Lopexz. Smith 203 F.3d 1122, 11287 (9th Cir. 2000) (en ban
(discussing 28 U.S.GGection1915(e)(2));Rhodes v. Robinsp621 F.3d 1002, 1004 (9

3
3:20cv-1633TWR-RBM

trust

, AS

$0.C
ding

e his

N or
D ass
D
f
le
e
by 2

a pr

Y por
ndar

)
th

)




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Case 3:20-cv-01633-TWR-RBM Document 7 Filed 10/30/20 PagelD.36 Page 4 of 13

Cir. 2010) (discussing 28 U.S.Section1915A(b)). “The purpose of [screening] is
ensure that the targets of frivolous or malicious suits need not bear the exp
responding.” Nordstrom v. Ryarn762 F.3d 903, 920 n.1 (9th Cir. 2014) (quoWdbgeeler
v. WexfordHealth Sources, IncG89 F.3d 680, 681 (7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim
which relief can be granted und&ection1915(e)(2)(B)(ii) is the same as the Federal R
of Civil Procedure 12(b)(6) standard for failure to statéaam.” Watison v. Carter668
F.3d 1108, 1112 (9th Cir. 201Xee also Wilhelm v. Rotma®80 F.3d 1113, 1121 (9
Cir. 2012) (noting that screening pursuantSection1915A “incorporates the familie

standard applied in the context of failure to state a claim under Federal Rule ¢

Procedure 12(b)(6)"). Rule 12(b)(6) requires a complaiftontain sufficient factug|

matter, accepted as true, to state a claim to relief that is plausible on.itsAsberoft v,
Igbal, 556 U.S. 662, 678 (2009n{ernal quotation marks omitted)ilhelm 680 F.3d a
1121.

Detailed factual allegations are not required, but “[tlhreadbare recitals ¢
elements of a cause of action, supported by mere conclusory statements, do mot
Igbal, 556 U.S. at 678:Determining whether a complaint states a plausible claim for 1
[is] . . . a contextspecific task that requires the reviewing court to draw on its jud
experience and common sensil” The “mere possibility of misconduct” or “unadorng
the cefendamunlawfully-harmed me accusation[s]” fall short of meeting this plausik
standard.ld.; see also Moss v. U.S. Secsetrv, 572 F.3d 962, 969 (9th Cir. 2009).

I. Plaintiff’'s Factual Allegations

Plaintiff alleges that he experiences “partiatdic seizures” and pain from ner
damage as a result of injuries he sustained in an excessive force incident that oc(
2007 or 2010. SeeCompl. at 3 (“The [e]xcessive force occur|rled in Nov [sic] 20
2010.7).) In December 2018, Defendanti@aeth became Plaintiff's primary catector.
(See id. Plaintiff recountedor Dr. Guldseth the details tiie excessive force incidesud
his injuries subsequent injuries he suffered as a result of seizures, diabetes, phmoy
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and a suicidattempt; the medical treatment he recejal various issues with obtaini
medication either from prison staff or medical personngée(idat 34.)

One medication, Gabapentin, is central to Plaintiff's claims against Dr. Guldsg
2016, anothedoctorprescribed Gabapentin and another medication, Depakote, to &
Plaintiff's seizures, nerve damage, and diabetic neuropd®we idat 4.) Plaintiff told
Dr. Guldseth that this was “the only course of treatment effectiffagpserious mdical
conditions without severe side effects."Seg¢ id.at 4.) Plaintiff's previous doctd
authorized increased doses of Gabapentin over time because Plaintiff's “body go

to [the medication].” $ee id. Accordingly, althougtPlaintiff started with a daily dose

600 mg of Gabapentim 2016 by the time Dr. Guldseth became Plaintiff's primary ¢

doctor he was taking 2000 mg per da$e€ id. With these increased doses, Plaintiff t
Dr. Guldseth that his pain was adequately managethat “when pain is not control[led
... it [doesn’t] let [him] sleep [and] it triggers seizuredd.)( According to Plaintiff, both
he and Dr. Guldseth agreed that the maximum potential daily dose of Gabap8600
mg. See id)

Despite that infomation, Dr. Guldseth apparently refused to prescribe more
2000 mg of Gabapentin to Plaintiff for approximately six monthi{§&ee id.at 5.)
Dr. Guldseth “knew thafthis dosagelwasn’t controlling [Plaintiff's] pain,” preventin
Plaintiff from sleejng, walking, and exercisin@nd increasing the frequency of Plaintit
seizures, which in turn increased the likelihood that Plaintiff would fall and bedn
(See id. When Plaintiff sought increased doses of Gabapentin, Dr. Guldseth all
“punish[ed] [Plaintiff] by using needle poking for testing . . . only for the conclusic
[the] test to reveal [Plaintiff] was talgn[his] Gabapentin and no iliicdrugs.” (d.)
According to Plaintiff, this violates the Bane Act, California Civil Codeetidn 52.1
which also allows him to hold the CDCR liable for. Guldseth’s actions.Sge idat 8.)

Dr. Guldseth also told Plaintiff that the reason he was not increasinpsage wa

becausePlaintiff filed too many medical forms and that it was more important “fof

higher personnel to see he’s not prescribing Gabapentin” than to address Plaintifi
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(See idat 5) Plaintiff alleges that this was retaliation for Plaintiff's exercise ofHmst
Amendment rightdy filing medical forms (See idat 8.) Additionally, Plaintiff note

9]

that he sought an alternative treatment butBmaGuldseth acknowledged that “Lyrica|&

Gabapentin are almofhe] only type [of treatment] that reduce pain cause[d] by nerve

damage.” Id. at 5) Eventually Plaintiff's prescription was discontinued when he refysed

a drug test thate allegeslid not follow prison proceduresSée id).

Plaintiff alleges that this sequence of events constituted deliberate indifference

violation of hs Eighth Amendment rights.Sée idat 6.) Additionally, Plaintiff alleges
that Dr. Guldseth continued to prescribe high doses of Depakote to Plawsiffyithout

Gabapentingespite knowingthat Depakote over 500 mg was intolerable due to suicidal

thoughts and stomach ppiend] drowsiness leading to falls” and that “Depakote at [250

mg or without Gabapentin was ineffectijfer] seizures.” $ee idat 7.) According to
Dr. Guldseth, this justified “his actions [0]n paper because it reveals helhadifiPo]n
seizure medication although he knew it was in[Jeffectiv&édid. The same was true pf
Plaintiff’'s prescription for a third medication, Cymbalta, which Plaintiff ©dtd Guldseth
had severe side effects and “flus] health & life at risk.” [d.) Dr. Guldsethgnored this
information, instead increasirjaintiff’'s dose. $ee id)

In addition to his Bane Act claim, Plaintiff contends that CCHCS is liable under

Monell v. Department of Social Serviced36 U.S. 658 (1978)for condoning
Dr. Guldseth’s denials of Plaintiff's right to medical car&e¢ idat 8.) Plaintiff allege

UJ

that more than 20 administrative grievances have been denied despite Dr. Guldset

insistence on an ineffective course of treatme8ee(idat 8-9.) According to Plaintiff, i
Is “obvious that Headquarters condone[s] this type of [behavior] by its doctéasdt 9.)

Additionally, Plaintiff alleges that CDCR and CCHCS are liable under Califprnia

UJ

Government Code Sections 844.6 and 845r6fdding to provide care for Plaintiff’
serious medical conditionsS¢e idat 9-10.)

Plaintiff's remainingclaims are leveled againSefendantChief Medical Executive

U

S. Roberts. See idat 11.) Plaintiff alleges that he provided information Defendant

6
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Roberts abouhis course of treatment with Dr. Guldsethd based on that informatio
Roberts“should have recognize[d] that the deprivation of [Gabapentjplld] trigger
severe pain and uncontrol[led] seizure[s]” leading to further healthploxations for|
Plaintiff. (Id.) Although the sequence of events is somewhat unclear, Plaintiff evi
wrote to Roberts asking him to intervene in Plaintiff's treatment by Dr. Gulds&¢e. ig).
Roberts then wrote back, “saying he w[ould not] intervene and for [Plaintiff] to fil
grievance.” [d.) Plaintiff alleges that he submitted a grievance on December 23,
which still has not been addressed by Rolre(See id). In Plaintiff's view, this failure tc
intervene constitutes deliberatedifference and medical malpractice in violation
California Government Code Section 845.6d. &t 12.) Plaintiff also seeks to hold t
CDCR liable pursuant to Section 845.6 “due to its emploggédil[ure] to get medica
care.” See id. Plaintiff alleges thais a result of Robertsiaction he has suffered mar
falls due to neuropathy and seizures trat heis experiencingevere paithat preverd
him from sleeping, walking, eating, or exercisinge¢ id).

On October 13, 2020, Chiefudge Larry Alan Burns, to whom this case
previously assignedssued an order finding that this case is relatefirédlano v. Jones
No. 20-CV-228 (S.D. Cal.pursuant tcCivil Local Rule 40.1(g). $eeECF No. 5 at 2.
Subsequently, both this case alwheswere reassigned to the undersigned for all fur
proceedings. SeeECF No. 6 at 2.)
lll.  Analysis

To state a claim under 42 U.S.C. Section 1983, a plaintiff must allege two es
elements: (1) that a right secured by the Carigin or laws of the United States W
violated, and (2) that the alleged violation was committed by a person acting un
111

2 Although it is not necessarily clear from the face of the Complaint, the Coust thaigf Plaintiff's
grievance hd not been addressed at the tiRintiff filed his Complaint,Plaintiff’'s claims may bg
subject to an affirmative defense for failure to exhaust administrativelrespeor to filing his caseSee
Jones v. Bogkb49 U.S. 199, 212 (2007) (describing the affirmative defense of failure to exhaust).
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color of state law.West v. Atkins487 U.S. 42, 48 (1988Naffe v. Frye 789 F.3d 1030
103536 (9th Cir. 2015).

The Court finds that with respect to hisEighth Amendment claims agair
Dr. Guldseth, Plaintiff's Complaint contains plausiblegationssufficient tosurpasshe
“low threshold” set forsua spontescreening required by 28 U.S.C. Sections 1915(§
and 1915A(b).See Igbal556 U.S. at 678\Vilhelm 680 F.3d at 1123%ee alscEstelle v,
Gamble 429 U.S. 97, 104 (1976) (“[D]eliberate indifference to serious medical 1oés
prisoners” violates theighth Amendment); Colwell v. Bannister763 F.3d 1060, 106
(9th Cir. 2014) (“Deliberate indifference ‘may appear when prison officials deny, de
intentionally interfere with medical treatment, or it may be shown in the way in \
prison physicias provide medical care.” (quotirdutchinson v. United State838 F.2d
390, 394 (9th Cir. 1988))Hardy v. Three Unknown Agen®90 F. Supp. 2d 1074, 10
(C.D. Cal. 2010) (noting that a plaintiff may state a claim for deliberate indifferemee,
amamg other things, he alleges that a medical decision “was taken not in the exe
medical judgment, but for nemedical reasorigciting Jackson v. Mcintos®0 F.3d 330
332 (9th Cir. 1996).

The same is true of Plaintiff's Bane Act aRiist Amendanentretaliation claims
against Dr. Guldsethwhich allege, among other thing#)at Dr. Guldseth ordere
excessive and retaliatory drug testing in response to Plaintiff's requests for increase

of Gabapentin and refused to prescribe those incredssssfor nonmedical reasons

includingDr. Guldseth’s view tha®laintiff hadfiled too many medical formsSéeCompl.
at 5.) These claimslsosurvive screening pursuant to 28 U.S.C. Sections 1915(e)(2
1915A(b). SeeApplegate v. Nkwoch&lo. 1:16-cv-00496MJS (PC), 2016 WL 412671
at *6-7 (E.D. Cal. Aug. 3, 2016) (allegations of interference wité ability to file

grievancs and right to medical care by threat of physical violemeeesufficient to state

Bane Act andrirst Amendmentetaliation claims);Miller v. Cal. Dep’t of Corrs. No.
3:16-cv-2432:EMC, 2016 WL 3418522, a&t3—4 (N.D. Cal. June 22, 2016) (concludi
that pro se prisoner stated First Amendment retaliation and Bane Act claims

8
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medical personnel who allegedly denigdpger medical care and threatened to cont

doing so in response to plaintiff's complaints and grievances)

nue

Plaintiff's claim against Dr. Guldseth for medical malpractice pursuant to California

Government Cod8ection845.6, however, must be dismisseks California courts hav
explained, Section 845.6 is “very narrowly written to authorize a cause of actiostag
public entity for its employees’ failure to summon immediate medical care ravtlyor
certain employee’s malpractice in providing titare” Castaneda v. Dep’t of Corr. q
Rehab, 212 Cal. App. 4th 1051, 1070 (2013) (emphasis ac¢lded also Nelson )
California, 139 Cal. App. 3d 72, 81 (1982) (“[F]ailure of a practitioner to prescril
provide necessary medication or treatments . . . medical malpractice and clearly, &
matter of the plain meaning of the statutory languegenot be characterized as a failu
to summon medical cafgemphasis addeld)Accordingly, Plaintiff’'s Section 845.6 clai
against Defendant Guldsathdismissedua spontéor failure to state a claim pursuant
28 U.S.C. Sections 1915(e)(2)(B) and 1915A(Bke Wilhelm680 F.3d at 1121;0pez
203 F.3d at 11287,

Plaintiff’'s claims against the CDCR and CCH&lSomust be dismissed. Plaintiff
Monell claim against CCHCS fails becaubke Eleventh Amendment bars the applica
of Monell against a state or state entitgee Mone)l436 U.S. at 69®1 (“Our holding
today is, of course, limited to local governmeantitd,] which are not considered part
the State for Eleventh Amendment purposefia v. Cal. Corr. Health Care Seryslo.
2:19cv-6115CICKES, 2019 WL 3741024, at *2 (C.D. Cal. Aug. 8, 2019) (“As an agq
of the State, the CDCR is entitled to Eleventh Amendment immunity, and so is CC
(internal citation omittedjciting Brown v. Cal. Dep’t of Corrs 554 F.3d 747, 752 (O
Cir. 2009);Gomes v. MathjdNo. CV 177022, 2018 WL 2085237, at *3 (C.D. Cal. M3y
2018))).

Plaintiff's remaining claims against both the CDCR and CCHCS fail for sil
reasons. As numerous other cases have concluded, California has not consented
federal court under the Bane Act or California Government Code Sections 844.6 an
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and as a resulthoththe CDCR and CCHCS are immune from damages claims in f¢g

court under these statutes pursuant tectbegenth AmendmentSee, e.gWhiting v. Dep’t
(C.D. Cal. Sept. 1, ZD) (“California has not consented to be sued in federal court

No. 2:17cv-2395 WBS DB, 2018 WL 5024093, at *1 (E.D. Cal. Oct. 16, 2(
(dismissing on ElevehtAmendment grounds claim against CDCR for failure to sum
medical care pursuant to California Government Code Sections 844.6 and BH&oY;
Cal. Dep’tof Corrs. & Rehah.No. 1:09cv-0076 ZAWI-GSA, 2009 WL 4163510, at *
(E.D. Cal. Nov. 23) (recommending dismissal of attempt “to pursue CDCR on a p
state law claim under California Government Code section 845.6” as barred by E
Amendment) report & recommendation adopt&09 WL 5197855 (E.D. Cal. Dec. 2
2009) For these reasons, the Court dismisses Plaintiff's claims against Defendants
and CCHCS in their entirety for failure to state a claim and for seeking money dg
against immune defendantSee28 U.S.C. §81915(¢e)(2) 1915A(b).

All that remain are Plaintiff's claims against Defendant Roberts for violations

Compl. at11.) The Court finds that Plaintiff’'s Eighth Amendment claim against Defe
Roberts is sufficient to surpass the “low threshold” sesf@ spontescreening require
by 28 U.S.C. Sections 1915(e)(2) and 1915A®ge Iqbal556 U.S. at 678)ilhelm 680
F.3d at 1123see also Pogue v. Igbingddo. 1:07CV01577GMS, 2012 WL 60330, at
*9 (E.D. Cal. Feb. 23, 2012) (“The emerging consensusis that a medicaHlyrained
official who reviews and denies an appeal is liable under the Eighth Amendment
plaintiff can show that the official knew, at least in part, from readinggpea that the
plaintiff had a serious medical issue and nevertheless chose not to offer treatment
The remaining claims against Defendant Roberts must be dismissed, howe
failure to state a claim. Unlike Defendant Guldseth, Plaintiff &dlesged only tha
Defendant Roberts failed to intervene in his treatment. Plaintiff cannot state a B4

10
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claim against Defendant Roberts for failure to intervene, at least in the absencg

“threats, intimidation, or coercion” by Roberishich ae not alleged in the Complair

2827862, at *9 (N.D. Cal. Oct. 3, 2006) (“Although there is authority establishlifity
for an individual who fails to intervene under 8§ 1983, there is no authority for img
liability . .. under the Bane or Ralph Acts for failure to intervene.”). And Plaintiff's G
under Section 845.6 must be dismissed for the same reason his similar claim
Defendant Guldseth was dismes—medical malpractice alone does not violate Seq
845.6, and the conduct Plaintiff currently alleges cannot be characterized asdtio¢
failure to summon medical care that would violate the statBee Castaned&12 Cal.
App. 4th at 1070Nelsm, 139 Cal. App. 3d at 81Accordingly, Plaintiff's Bane Act an
Section 845.6 claims against Defendant Roberts are disngssesgpontdor failure to
state a claimSee28 U.S.C. 88 1915(e)(2); 1915A(b).
IV. Leave to Amend

Because the Court has determined that some of Plaintiff's claims survigea
spontescreening process, the Court will give Plaintiff the opportunity eitheto({igtify
the Court of his intent to proceed with his Eighth Amendment, Bane Act, andg
Amendment claims againBefendanGuldseth and his Eighth Amendment claim agg
Defendant Robertsnly; or (2)to file an amended pleading correcting the deficienciq
his initial Complaint identified in this Order, if he can. Plaintiff must cha@rseof thesg
options withinforty -five (45) daysfrom the date this Order is filed. If Plaintiff choseg

proceed only as to the claims against Defendants Guldseth and Roberts that {
screening, the Court will issue an Order directing the U.S. iMatte effect service ¢
Plaintiff's Complaint on Defendants Guldseth and Roberts at that timeliamiss the
remaining claims and Defendants.
111/
111
111/
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SeeCal. Civ. Code § 52.Kkee also Marconi v. Officer Ondo. C 051978 CW, 2006 WL
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CONCLUSION

Good cause appearing, the Court:

1. GRANTS Plaintiff's Motion to Proceed IFP purant to 28 U.S.CSection
1915(a)(ECF No.2);

2. ORDERS the Secretary of the CDCR, dwer designee, to collect frof
Plaintiff's prison trust accourthe $350 filing fee owed by collectingnonthly payment;
from Plaintiff's account in an amount equal to twenty percent (20%) of the preg
month’s income and forwarding those payments to the Clerk of the Court each ti
amount in the account exceeds $10 pursuant to 28 Usedlion1915(b)(2) with ALL
PAYMENTS TO BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION

3. DIRECTS the Clerk of the Court to serve a copy of this OrdeKathleen

942883, Sacramento, Californ@4283000%,

4. DISMISSES WITHOUT PREJUDICE all claims against the CDCR a
CCHCS for failure to state a claim and for seeking money damages against i
defendants pursuant to 28 U.S.C. Sections 1915(e)(2) and 1915A(b)

5. DISMISSES WITHOUT PREJUDICE Plaintiff's California Governmen
Code Section 845.6 claims against Defendants Guldseth and Roberts and Plaintif
Act claim against Defendant Roberts for failure to state a claim pursuant to 28
Sections 1915(e)(2) and 1915A(And

6. GRANTS Plaintiff forty -five (45)days leave from the date of this Order

survivedsua spontscreening; or (2file anamendedcomplaint thatures the deficiencig
of pleading notedabove Any amendedcomplaint must be complete by itself with
reference to his original pleadingnd anyDefendants not named and any claim net
alleged inPlaintiff's amendedcomplaint will be considered wad. SeeS.D. Cal. Civ,
L.R. 15.1;Hal Roach Studios, Inc. v. Richard Feiner & Co., Ji886 F.2d 1542, 1546 (9
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Allison, Secretary, California Department of Corrections and Rehabilitation, PO,

which eitherto (1) notify the Court of his intention to proceedly with the claims that
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Cir. 1989) (“[A]Jn amended pleading supersedes the originak§;alsd.acey v. Maricop4d
Cty., 693 F.3d 896, 928 (9th Cir. 2012) (noting that claims dismissed with leave to
thatare not realleged in an amended pleading may be “considered waived”).

IT1S SO ORDERED.

Dated: October 30, 2020

"'Téss qu LRL‘.

Honorable Todd W. Robinson
United States District Court
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