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v. Belter Health Measurement and Analysis Technology Co., Ltd. et al

Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DR. MORTEZA NAGHAVI, M.D., an
individual; MEDITEX CAPITAL, LLC, a
Delaware limited liability company; and
AMERICAN HEART TECHNOLOGIES,
LLC, a Delaware limited liability
company

Plaintiffs,

V.

BELTER HEALTH MEASUREMENT
AND ANALYSIS TECHNOLOGY CO.,
LTD., a China corporation; EASTONE
CENTURY TECHNOLOGY CO. LTD., g
China corporation; XIBIN XU, an
individual; WEI WANG, anndividual;
WENWEI TONG, an individual;
FEIPENG ZHONG, an individual;
ZHUHAI HENGQIN XUANYUAN NO.
8 EQUITY INVESTMENT
PARTNERSHIP (LIMITED
PARTNERSHIP), a China limited
partnership; GF SECURITIES, a China
corporation; and DOES 1 through 20,
inclusive

Defendans.

I

Case No0.:20-cv-01723H-KSC
ORDER:

(1) GRANTING IN PART AND
DENYING IN PART DEFENDANT
BELTER'S MOTION TO DISMISS ;
AND

[Doc. No.3/]

(2) GRANTING DEFENDANT
EASTONE’S MOTION TO DISMISS

[Doc. No. 6.]
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On September 9, 2020, Defendant Belter Health Measurement and A
Technology Co., Ltdfiled a motion to dismiss Plaintiffs Dr. Me#a Naghavi, M.D.
Meditex Capitg LLC, and American Heart Technologies, LLC’s first amencadplaint
pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a dl@me. No.
3.) On September 21, 2020, Defendant Eastone Century Technology Cdiilddda

motion to dismiss PlaintiffssFAC pursuant to Rule 12(b)(2) for lack of perso

jurisdiction and pursuant to Rule 12(b)(1) for failure to state a claim. (Doc. No. 6}

October 5, 2020PIlaintiffs filed their responses in opposition to Defend&i$er and
Easton& motions to dismis. (Doc. Nos7, 8.) On October 9, 2020, DefendaBtdter

nalysi

hal
) O

and Eastonéled their replies. (Doc. No4d.1, 12) On October 13, 2020, the Court took

the motions under submissiér(Doc. No.13.) For the reasons below, the Court grant
part and denies in part Defendant Belter's motion to dismiss, and the Court
Defendant Eastone’s motion to dismiss.

BACKGROUND

The following facts are taken from trhalegations in Plaintiffs’ first amende

complaint. Plaintiffs Meditex Capital, LLCand American Heart Technologies, LL&e
Delaware limitediability companies and are partners in a joint venture to manufa
market, and distribute cardiovascular devjadesluding a cardiovascular device cal
“VENDYS.” (Doc. No. 113, FACTY %2, 18) Plaintiff Dr. Morteza Neghavi ighe
founder and managing membrMeditexand American Heart(ld. 113, 18.)
DefendantBelter Health Measurement and Analysis Technology Co., isté

manufacturer and distributor of medical devices in Chinia. f 4,21.) Defendant

! In the Court’'s October 13, 2020, order taking the matter under submission, the Court

Plaintiffs to file a revised version of Exhibit G to their FAC becathsscurrent version of Exhibit G

appeared to be missing a page. (Doc. No. 13.) On October 15, 2020, Plaintiffs filed a reviead¥
Exhibit G correcting the error. (Doc. No. 15.)
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Eastone Century Technology Co., Ltd. is a publicly traded China corporatiomasiioe
100% owner of Belteuntil on or about January 2020(ld. 1 5.)

On March 18, 2016, Belter and Meditemtered into a “Manufacturing, Marketin
Sales and Distribution Agreement” (“the March 18, 2016 agreemetigyein Meditex
granted Belter exclusive rights to market, distribute, and sell VENDYS in ClDac.
No.1-13,FACY 21, Ex. Bat ], 2 § 2.4) On February 10, 2017, Belter and Meditex entg
into an amendment to the March 18, 2016 agreement (“the February 10, 2017 agref
(Id. 1 23, Ex. D.)

On May 2, 2017, Belter and Meditex entered into another agreement entit

“Exclusive China Mrketing, Sales, and Distribution Agreement” (“the May 2, 2

agreement”). 1(l. 1 24 Doc. No. 14ex. G.) The May 2, 2017 agreement provides: “T

contract substitutes all terms related to MARKETING, SALES, and DISTRIBNT|
AGREEMENT previously signed by the parties on Marcth18016.” (Doc. Nol14, EX.
G at 1.) Plaintiffs allege that thiMay 2, 2017 agreement contains certain minimum 9
requirements, and that Defendant Belter has failed to meet those minimuni
requirements. (Doc. No-13,FAC 11 24, 36seeDoc. No. 14, Ex. G at 3 8 5, Ex.)B
On August 10, 2018, Belter and Meditex entered into an additional amen
agreement (“the August 10, 2018 amendmenilpoc. No. 113, FAC | 32, Ex. K.
Plaintiffs allege that under the terms the August 10, 201&mendment, Beltewas
required to payeditex$250000 foranoutstanding licensing fee, and Belter was requ
to provide additional VENDY'S units to Plainsfih the United StateqId. 1 32.) Plaintiffg
allege that although Defeadts Belter and Eastone have paid $100,000 of the outste
$250,000, they have failed to pay the remaining $150,000 of the licensing fee and
delivered the required VENDYS unitsld({ 33.)

2 On or about January 2020, Eastone sold its ownership interest in Belter to FEwmuftgjin
Xuanyuan No. 8 Equity Investment Partnership. (Doc. No. 1-AG, ¥ 10, 62, 64.)

3
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On November 26, 2019, Plaintiffs Dr. Naghavi, Megjtand American Heal
Technologies filed a complaint in the Superior Court of California, County of San L
(Doc. No. 1, Notice of Removal 1 1.) On February 7, 2020, Plafitdtl a first amende

complaint in state couagainst [2fendants BelteEastone, Xibin Xu, Wei Wang, Wenwei

Tong, Feipeng Zhong, Zhuhai Hengofmanyuan,and GF Securities (Doc. No. 113,
FAC.) In the FAC, Plaintiffs allegelaims for: (1) breach of contract; (2) breach of

implied covenant of good faith and fair dealing; (3) frydalse promise; (4{o set aside¢

a voidable transaction; and (5) conspiradg. {1 3472.)

On September 2, 2020, Defendants Belter and Eastone removed the action fr
court to theJnited States District Court for ttf8&outhern District of California pursuant
28 U.S.C. 8§ 1441 on the basis of diversity jurisdiction under 28 U.S.C. § 1332. (D¢
1, Notice of Removal.On OctobeB, 2020, the Court granted Defendant GF Securit

motion to dismiss, and the Court dismissed Defendant GF Securities from the action.

No. 10.) By the present motions: (1) Defendant Eastone spuesuant to Federal Ru
of Civil Procedure 12(b)(2) to dismiss Plaintiffs’ complaint for lack of pers
jurisdiction; and2) Defendarg BelterandEastondoth move pursuant to Federal Rule
Civil Procedure 12(b)(6) to dismis¥aintiffs’ complaint for failure to state a claim. (D¢
No. 31, 6-1.)

DISCUSSION
l. Legal Standards for a Rule 12(b)(6) Motion to Dismiss

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests the

sufficiency of the pleadings and allows a court to dismiss a complaint if the plaint
failedto state a claim upon which relief can be grant&ekeConservation Force v. Salaz
646 F.3d 1240, 1241 (9th Cir. 2011). Federal Rule of Civil Procedure 8(a)(2) requir

a pleading stating a claim for relief contam “a short and plain statement of the clg

showing that the pleader is entitled to relief.” The function of this pleading requiren
to “give the defendant fair notice of what the . . . claim is and the grounds upon w
rests.” Bell Atl. Corp. v. Twombly 550 U.S. 544, 558007).
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A complaintwill survive aRule 12(b)(6)motion to dismiss if it contains “enoug
facts to state a claim to relief that is plausible on its fa@ell Atl. Corp. v. Twombly
550 U.S. 544, 57(2007) “A claim has facial plausibility when the plaintiff pleads fact
content that allows the court to draw the reasonable inference that the defendant
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). “A ple

yh

ual
is lia

ading

that ofers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause c

action will not do.” Id. (quoting Twombly, 550 U.S. at 555). “Nor does a compls

suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancerheid.’

1int

(quotingTwombly, 550 U.S. at 557). Accordingly, dismissal for failure to state a claim is

proper where the claim “lacks a cognizable legal theory or sufficient facts to sug

cognizable legal theory.” Mendiondo v. Centinela Hosp. Med, &&t. F.3d 1097, 1104

(9th Cir. 2008).

In reviewing a Rule 12(b)(6) motion to dismiss, a district court must accept &
all facts alleged in the complaint, and draw all reasonable inferences in favor
claimant SeeRetail Prop. Trust v. United Bhd. of Carpenters & Joiners of Am., 768
938, 945 (9th Cir. 2014). But, a court need not accept “legal conclusions” aashaoft
v. Igbal, 556 U.S. 662, 678 (2009). Further, it is improper for a court to assur|

claimant“can prove facts which has not alleged or that the defendants have violate

... laws in ways that have not been allegelissociated Gen. Contractors of Cal., Ing.

Cal. State Council of Carpenters, 459 U.S. 519, 526 (1983).

In addition, a court may consider documents incorporated into the compla

reference and items that are proper subjects of judicial noBeeCoto Settlement V.

Eisenberg593 F.3d 1031, 1038 (9th Cir. 2010¥. the court dismisses a complaint 1
failure to state a claim, it must thdetermine whether to grant leave to ame8deDoe
v. United States58 F.3d 494, 497 (9th Cir. 1995)A district court may deny a plaintif

leave to amend if it determines that ‘allegation of other facts consistertheithallenget

pleading could not possibly cure the deficiency,’ or if the plaintiff had several opportt

to amend its complaint and repeatedly failed to cure deficienciedesaurus VPC, LL(
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v. Power, 623 F.3d 998, 1003 (9th Cir. 2010) (internal quotation marks and ci
omitted).
[I.  Analysis

A. Plaintiffs’ Claim for Breach of Contract

In the FAC, Plaintiffs allege a claim for breach of contract against Defendants
and Eastone. (Doc. No:-11B, FAC 11 3444.) Defendants Belter and Eastom®ve to
dismiss this claim for failure to state a clainbo€. No. 31 at8-15;, Doc. No. 61 at 18.)
Under Texas law, “[t}e elements of a breach of contract claim are (1) a valid contra

the plaintiff performed or tendered performance; (3) the defendant breached the ¢

and (4) the plaintiff was damaged as a result of the brea@rooks v. Excellence Mortg|

Ltd., 486 S.W.3d 29, 36 (Tex. App. 2016hternal quotation marks omitted) (quoti
McLaughlin, Inc. v. Northstabrilling Techs., Inc., 138 S.W.3d 24, 27 (Tex. App. 200

I. Defendant Eastone

As an initial matter, in their opposition, Plaintiffs state that they agree that dis
of this cause of action as to Defendant Easima@propriate. (Doc. No. 8 at5.) As su
the Court dismisses Plaintiffs’ claim for breach of contract against Defendant Eastg

il Defendant Belter

With respect to Defendant Belter, Plairditillege the existence of several ve
contracts beteen Plaintiff Meditex and Defendant Belter, including the May 2, ?
agreement and the August 10, 2018 amendment. (Doc.-N&. AAC |1 21, 23, 24, 2
35, Exs. B, D, K; Doc. No. 14, Ex. .§5 Plaintiffs allege that Plaintiff Meditex haf
performed all ofits obligations under these agreements. § 35.) Plaintiffs allege tha
Defendant Belter breached the May 2, 2017 agreement by failing to meet the m

sales requirements set forth in that agreemedi | 36.) In addition, Plaintiffs allegeah

Belter breached the August 10, 2018 amendment by failing to pay the remaining $1

8 The partiesagree that Plaintiffstlaim forbreach of contract is governed by Texas la8e€( e.g.
Doc. No. 3-1 at 15; Doc. No. 7 at 13.)
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payment due for theutstandindicensing fee and by failing to deliver 249 units of Veng
(Id. 19 3839.) Plaintiffs allege that they have suffered monetiyages as a result
these breaches.ld( 11 37, 4841.) Thus, Plaintiffs have adequately alleged each ¢
required elements for stating a claim for breach of contract against Defendant Belt

Defendant Belter argues that Plaintiffs cannot alegim for breach of thilay
2, 2017 agreement because the terms of that agreement were superseded by the 4
2018 amendment. (Doc. No-13at 810.) Plaintiffs’ claim for breach of the May 2, 20!
agreement is based on Defendant Belter's alleged breach of the minimun
requirements set forth in that agreememod. No. 113, FACY 36 seeDoc. No. 14 Ex
G 8 5.) Thus,Belter's argument turns on whether the provisions in the August 10,
amendment supersede the minimum sales requirements provision set forth in the
2017 agreement.

“Generally, when parties entered into a second contract dealing with same
matter as a prior contract without stating whether the second contract operat
discharge of or substitute for the first, the two contracts must be interpreted toget
the later contract prevails to the extent they are inconsistent; provisions noflict eath

the subsequent contract remain enforceabfdlen Drilling Acquisition Co. v. Crimsor

Expl. Inc, 558 S.W.3d 761, 773 (Tex. App. 2018yonsistent with this principleection
B of the August 10, 2018 amendment states: “All other terms and conditions of 0
agreement (MANUFACTURING, MARKETING, SALES, AND DISTRIBUTIO
AGREEMENT) and First and Second Amendment that do not address the abovs
remain as is.” poc. No. 115, FACEx. K§ B.)

Belter fails to identify any provision in the August 10, 2018 amendment
expressly supersedes or addresses the minimum sales requirements set forphion
agreement. Indeed, in its motion to dismiss, Belter states that the August 1IJ
agreement does not include any minimum sales amounts. (Doc.INai.8) As such, in
order for Belter to establislthat the minimum sales requirements provsiavas

supersededBelter must demonstrate that the minimum sales requirerpemntsionis
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inconsistent with the teretontained in the August 10, 2018 agreem&ateAllen Drilling

Acquisition, 558 S.W.3dat 773. Belter has failed to do so. In an effort to demons
inconsistencies, Belter focuses on the provisions in the August 10, 2018 amendm

amend Belter’s payment obligations under the parties’ agreemé&esDd@c. No. 31 at

9-10; Doc. No. 11 at 40.) But Belter fails to adequayeexplain how these revise

payment provisions are inconsistent with the minimum sales requirements set fort
prior May 2, 2017 agreemeniThe Court notes that in the May 2, 2017 agreement
minimum sales requirements are contained in a sepanatalifferent section from th

payment provisions(CompareDoc. No. 14 Ex. G § 4ith id. 8 5.) As such, Defendar

Belter has failed to establish at this stage in the proceedings thatitimeum sale$

requirements set forth in the May 2, 2017 agreement were superseded by the Au
2018 amendment.

Defendant Belter also argues tirdaintiffs cannot allege a claim for breach of
May 2, 2017 agreement because Plaintiffs have failed to allege that a necessary g
precedent has been satisfig@oc. No. 31 at 10.) Specifically, Belter argues that un
the term of the May 2, 2017 agreement, any minimum payment or sales requir
would only be triggered in the event of approvsl the Chinese Food and Dr
Administration (“CFDA”), meaningthat CFDAapprovalis a condition precedent to
obligations under the contract(ld.) Belter further argues that because Plaintiffs I
failed to allege thahe CFDA has approved the sale/&NDY S units in China, Plaintiffs
claim for breach of the minimum sales requirements set fottieivay 2, 2017 agreeme
fails as a matter of law.ld.) In response, Plaintiffs argue that CFDA approval is
condition precedent under the terms of the May 2, 2017 agreement. (Doc. No. 7 &

“ A condition precedent is an event that must happen or be performed beforg
can accrue to enforce an obligatibnSolar Applications Eng, Inc. v. T.A. Operating
Corp, 327 S.W.3d 104, 108 (Tex. 2010})In order to determine whether a condit

precedent exists, the intention of the parties must be ascertained; and tretdcae only

by looking at the entire contrattCriswell v. European Crossroads Shopping Ctr.,, |
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792 S.W.2d 945, 948 (Tex. 1990). Texas courts have explained that conditions preced

are “disfavored; and courts should ndtconstrue a contract provision as a condi

precedent unless compelled to do so by language that may be construed no oth

[ion

er We

Cajun Constructors, Ine. Velasco Drainage DisB80 S.W.3d 819, 826 (Tex. App. 2012)

(citing Criswell 792 S.W.2d at 948).
In the provision at issue, the May 2, 2017 agreement provides:

As part of this exclusive marketing, sales, and distribution agreement, Belter
commits b a minimum amount of sales revenue and detailed marketing plans
over five [sic] from the date of this Agreement (see Exhibit B). Belter shall
try its best to obtain CFDA approval and start selling. Belter is responsible
for delivering the minimum amouiaf sales regardless of circumstances. If
Belter breaches the contract, Belter shall be fully liable for the upfront fee and
minimum sales as the agreed damages defined upfront.

(Doc. No. 14 Ex. G at 3 8 5.) Exhibit B to the May 2, 2017 agreement fynthvades

The minimum sales amount is USD5,250,000.000 for the first 2 years post
CFDA approval, the minimum sales amoufdr year 3 will be
USD3,500,000.00, the minimum sales amount for year 4 will be
USD5,250,000.00, and the minimum sales amount for year 5 will be
USD7,000,000.

(Id. Ex. G at 5Ex. B.)
In reviewing the above provisions, the Court acknowledges that Exhibit B

May 2, 2017 sets forth a minimum sales amount of $5,250,00@Hefirs 2 years pos
CFDA approval.” [d.) But Exhibit Bdoes not use the phrase “post CFDA approvakn
setting forth the minimum sales amounts for years 3, 4, an8e®id() Further, section
of the agreement states that the “minimum amount of sales” is “over five [sic] frgQ
date of this agreemeht.(ld. Ex. G at 3 8§ 5see alsadd. at 18 1 (“The term of thig
Agreement shall be for five years from the execution of the Agreement.”).) In ad
section 5 also states that: “Belter is responsible for delivering the minimunmaoicaleg
regardlas of circumstances.”ld. Ex. G at 3 8 5.) Thust this stage in the proceedin
Belter has failed to demonstrate that the May 2, 2017 agreement unambiguously 1

CFDA approvalas a condition precedent for all of the minimum sales requiremen

20-cv-01723H-KSC

[0 the

™

b

m th

dition

S,

equir

tS se




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

forth in the agreement. As such, Belter has failed to establish as a mdter thiat
Plaintiffs’ claim for breach of contract should be dismissed because they have f4
allege hat CFDA approval has occurre&eelloyd v. Navy Fed. Credit UnigriNo. 17
CV-1280BAS-RBB, 2018 WL 1757609, at *7 (S.D. Cal. Apr. 12, 2018)Vhere 4

contract’s terms are unambiguous, resolution on a motion to dismiss is proper. Hg¢

abreach of cotract claim may not be dismissed for failure to state a claine ifontracs
terms are ambiguotis(citations omitted) see, e.g.Consul Ltd. v. Solide Enterprisg
Inc., 802 F.2d 1143, 1149 (9th Cir. 1986); Monaco v. Bear Stearns Residential
Corp, 554 F. Supp. 2d 1034, 104@ (C.D. Cal. 2008).

Finally, with respect tdoth the May 2, 2017 agreement and the August 10,

amendmenin its motion to dismiss, Defendant Belter argues that Plaintiffs are not e
to certaindamages allegei the FAC. (Doc. No. 3 at 1115.) In response, Plaintif
argue that whetherthey areentitled tothe exact amount of damages alleged in
complaintis immaterial at the motion to dismiss stag@&oc. No. 7 at 13.) The Cou
agrees.

Defendant Belter filed a Rule 12(b)(6) motion to dismiss. Thus, the inquiry cur
before the Court is whether Plaintiffs adequately state a claim for r8eefConservatior]
Force 646 F.3cat1241 As explained above, in the FAC, Plaintiffs adeglyeallege eacl

of the element®f a claim for breach of contract, including the damages elenfeeé|
supra Defendant Belter may dispute whether Plaintiffs allege the correct amo

damages they would be entitled to based on the alleged bsed&th that does nathange

thefact that Plaintiffs have alleged that they have suffered damages from the breag¢

For example, with respect to the August 10, 2018 amendment, Plaintiffs alle
they have been damaged by Defendant Belter’'s breach of that agreement in the a
$150,000 for the payment due for thetstandindicensing fee plus a penalty amount
$688,500. (Doc. No.-13, FAC 1 38, 40.) In its motion to dismiss, Belter contendg
Plaintiffs are not entitled to the purported $688,500 penalty amount. (Doc:INat B4
15.) But Belter does not challenge Plaintiffs’ allegatimgarding the $150,000 fee owe

10
20-cv-01723H-KSC

iled

bwev

S,
Mort

2018
ntitlec
S
the
rt

rently

—

Nt O

h.
pe th.
mour
of
 that

14
o




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

(Seeid.) Thus,evenassuming Belter is correct, Plaintiffs have still adequatelydstate

claim for breach of the August 10, 2018 amendment based on the damages allegatit

related to the $150,00@ensingfee owed.

In sum, Plaintiffs have adequately alleged each of the required elements for

a claim for breach of contract against Defendant Belter. As shelCourt declines to

dismiss Plaintiffs’ claim for breach of contract against Defendant Bélter.

B. Plaintiffs’ Claim for Fraud (False Promise)

In the FAC, Plaintiffs allege a claim for fraud by false pronaigainst Defendant
Belter and Eastone. (Doc. Nb13, FAC 11 5257.) Defendants Belter and Eastone m(
to dismiss this claim for failure to state a claif@oc. No. 31 at16-18; Doc. No. 61 at
18-20.)

DefendantsBelter and Eastonargue that Plaintiffs’ claim for fraud should
dismissed becaugé) Plaintiffs have failed to adequately allege fraudulent intent, an
Plaintiffs have failed to satisfy the heightened pleading standards for alleging a ¢
fraud against a corporationld() In addition, Defendant Eastone argues that Pl&h
claim for fraud against it should be dismissed because the Cowpkrsionajurisdiction

over Eastone with respect to this claim. (Doc. Nd. & 1014.) In responselaintiffs

contend that they have alleged sufficient facts to state a claifmatad. (Doc. 7 at 16;

Doc. No. 8 at 5/.) Nevertheless, Plaintiffs request leavamend their claim for fraud i

order to include more detailed and specific allegations in support of this claim. (
The elements of fraud are (1) a material false representation, (2) that was ma

knowledge or recklessness as to its falsity, (3) with the intent to induce reliance,

that the other partyactually and justifiably relied updngausing him injury.®> Garcia v.

4 The Court notes that its denial of Belter's motion to dismiss is without prejudice to Bétiag
these arguments regardiR¢pintiffs’ breach of contract claimt a later stage in the proceedings, suc
through a motion for summary judgment.

5 With respect to Plaintiffs’ claim for fraud, Plaintiffs cite to Texas law, and Defietsdcite tqg
California law. Gee, e.g., Doc. No-Bat 1617; Doc. No. 61 at 1920; Doc. No. 7 at 16.) The Cou
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Vera 342 S.\W.3d 721, 725 (Tex. App. 2011) (citiBmst & Young, L.L.P. v. Pac. Mut.
Life Ins. Co., 51 S.W.3d 573, 577 (Tex. 200Ege alsd.azar v. Superior Courii2 Cal.
4th 631, 638 (1992)‘Fraud by false promises a theory by which the misrepresentation
element of fraud can be provénColumbia/HCA Healthcare Corp. v. Cottef2 S.W.3d
735, 744 (Tex. App. 2002):A promise to do an act (or. .refrain from doing an act) in

the future is actionable fraud only when made with the intention, design and purpose
deceivirg, and with no intention of performing the aPtaintiff must show that the promise
was false at the time it was madeAirborne Freight Corp. v. C.R. Lee Enterprises, ,Inc.
847 S.W.2d 289, 294 (Tex. App. 1998¢e alsdlarmann v. State Farm Mut. Autims.
Co, 2Cal. App. 4th 153, 158 (1991)

Further, Federal Rulef Civil Proceduré9(b)’s particularity requirement applies|to
statelaw causes of action.'Vess v. CibaGeigy Corp. USA, 317 F.3d 1097, BL(®th
Cir. 2003) Under Federal Rule of Civil Procedure 9, a plaintiff must plead fraud|with

particularity. “Averments of fraud must be accompanied by ‘the who, what, when, where

and how’ of the misconduct charged/ess 317 F.3cat 1106 (quotingCooper v. Pickett
137 F.3d 616, 627 (9th Cit997). “[A] plaintiff must set forth more than the neutnal
facts necessary to identify the transactiorhe plaintiff must set forth what is false |or
misleading about a statement, and why it is falsé&d. (quotingln re GlenFed, Inc. Se
Litig., 42 F.3d 1541, 1548 (9th Cir994)). “While statements of the time, place and natjure
of the alleged fraudulent activities are sufficient, mere conclusory allegationsia@f fnz
not. Moore v. Kayport Package Express, Inc., 885 F.2d 531, 540 (9th981).

In the FAC, Plaintiff allegesDefendants Tong, Zhong, Xu, Wang, Belter and

)

Eastone never intended to perform their promises when they made them.” (Dod.3\p. 1
FAC 1 55.) Defendants Belter and Eastone argue that this conclusory allegation

insufficient to properly state a claim for fraud by false promise. (Doc. Noat31617;

need not resolve this conflict in law between the pabeesuse in analyzing Plaintiffs’ claim for fraud,
the Court will cite toboth Texas law and California law, and there does not appear to be a materia
difference between the two with respect to the elements at iISeamfra.
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Doc. No. 61 at 1920.) The Court agrees: Although intent can be averred generally

under Rule 9(b), a plaintiff must point to facts which show that defendant hardored

intention not to be bound by terms of the contract at form&dtiddVGRP LLC v. Sowel
Fin. Servs., LLC, No. 5:3€V-07302HRL, 2017 WL 5495987, at *6 (N.D. Cal. Nov. ]
2017) (quoting UMG Recordings, Inc. v. Global Eagle Entertainment, Inc., 11ipp.38l
1092, 110910 (C.D. Cal. 2015))accordGlob. Plastic Sheeting v. Raven Induso. 17
CV-1670 DMS (KSC), 2018 WL 3078724, at *4 (S.D. Cal. Mar. 14, 20d8ye,Plaintiffs

have failed to point to any factual allegations inf#e€C that could show that Defendar

harbored an intention not to perform under the contract at the time of formation. A
Plaintiffs have failed to adequately allege the “intent” element of their fraud claim.

In addition, with respect to Defendant Eastone, Plaintiffs have also fall

6,

Its

S SUC

ed tc

adequately allegthat Eastone may be directly liable for the alleged misrepresentations

Plaintiffs argue that their allegations are sufficient to establish direct liadulity Easton
because they allege in the FAC thduring therelevant timesjn addition to being
managers of Belter, Defendant Tong was a member of the Board of Directors for §
and Defendant Zhong was the Chairman of the Board of Directors for Eastone. (D
8 at 6;seeDoc. No. 113, FAC 11 67, 29.) Bu a mere allegation that a corpor
director/officer held positions with both a parent and its subsidiary without mg

insufficient to establish direct liability as to the paré®déeUnited States v. Bestfoods, 5

U.S. 51, 69 (1998)“([D]irectors and officers holding positions with a parent ang
subsidiary can and da@hange hatsto represent the two corporations separately, de
their common ownership. . . [Clourts generally presumnat the directors are weatril
their “subsidiary hatsand not their*parent hats when acting for the subsidiaty);
whiteCryption Corp. v. Arxan Techs., Ind&No. 15CV-00754WHO, 2015 WL 3799585
at*2 (N.D. Cal. June 18, 2015)[P]arentcorporations are held directly or indirectly lial

under California law for the acts of their subsidiaries only in unusual situdfioBecause

the FAC does not include ymllegations statinghat Defendants Tong and Zhong we

specifically acting orbehalf of Eastone when the representaianissue were mad

13
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Plaintiffs have failed to adequately allege direct liability as to Eastone for tlyed
misrepresentatiorfs. See, e.g.Bastidas v. Good Samaritan HasNo. C 1304388 S,
2014 WL 3362214at *45 (N.D. Cal. July 7, 2014) (dismissing claim against pa

company where the plaintiff failed to allege facts that would support direct liability fq

parentcompany.

In sum, Plaintiffs have failed to adequately state a claim for fraud afafestdants

Belter and Eastone, and the Court dismisses Plaintiffs’ claim for fraud. Because P
requested that they be given leave to amend this claim to add additional details,
claim was originally filed in state court and, thus, was sudtject to theheightened
pleadingrequirements of Rule 9(b), the Court grants Plaintiffs leave to amend theit
claim.

C. Plaintiffs’ Remaining Claims

In the FAC, Plaintiffaalso allegeagainst Defendants Belter and Eastone: (1) a ¢
for breach othe implied covenant of good faith and fair dealing;a2)Jaim to set aside
voidable transactigrand (3) a claim for conspiracy. (Doc. Nel13, FAC Y 4551, 58
72.) Defendants Belter and Eastone move to dismiss these claims for failure to
claim. (Doc. No. 3l at 1516, 1820; Doc. No. €1 at 18, 2er2.)

In their opposition, Plaintiffs state that they agree that dismissakséthuses of
action against Belter and Eastone is appropriate. (Doc. No. 7 @bt6No0.8 at 5.) As
such, the Court dismissBgintiffs’ claim for breach of the implied covenant of good fj

and fair dealing, Plaintiffs’ claim to set aside a voidable transactionPkanatiffs’ claim

6 For the same reason, Plaintiffs have also failed to adequately allege that theaSapetifig
personal jurisdiction over Eastone with respect to this cl&eeGEC US 1 LLC v. Frontier Renewable
LLC, No. 16CV-1276 YGR, 2016 WL 4677585, at *IR? (N.D. Cal. Sept. 7, 20)1€dismissing paren
company for lack of personal jurisdiction where the plaintiff failed to destnate that the dual officers
issue were acting on behalf of the parent compd&yjas v. HammNo. 18CV-01779-WHO, 2019 WL
3779706, at *10 (N.D. Cal. Aug. 12, 201@pme);Haller v. Advanced Indus. Computer, Inc., No.-(
13-02398PHX-DGC, 2015 WL 854954, at *4 (D. Ariz. Feb. 27, 2015) (same and explaining
“[e]vidence beyond common officers is requijedn their opposition, Plaintiffs clagfthatthey are no
assertinghat the Court has general personal jurisdiction over Defendant Eastone. ¢(D8atMé.)

14
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for conspiracyagainstDefendants Belter and Eastone.
CONCLUSION

For the reasons above, the Court grants in part and denies in part Defendant

motion to dismiss, and the Court grants Defendant Eastone’s motion to d
Specifically.

1. The Court declines to dismiss Plaintiffs’ claim for breackaftract againg
Defendant Belter.

2.  The Court dismisses Plaintiffs’ claim for breach of contract against Defe
Eastone without leave to amend.

3.  The Court dismisses Plaintiffs’ claims for breach of the implied coveng
good faith and fair dealingo set aside a voidable transaction; and conspiageynst
Defendants Belter and Eastone without leave to amend

4.  The Court dismisses Plaintiffs’ clam for fraud against Defendants Belte

Eastone without prejudice, and the Court grants Plaingffge to amend their claim f¢

fraud. Plaintiffs must file their second amended complaint wiBbBinlaysfrom the date

this order is filed. Any amended complaint must cure the deficiencies noted in thi
and must comply with Federal Ralef Civil Procedure8 and 9.

IT1S SO ORDERED.
DATED: October20, 2020

MARILYN M. HUFF, Distri ge
UNITED STATES DISTRICT COURT
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