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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

ENRIQUE MARTINEZ, an individual, ERIC Case No.: 3:20-cv-01924-MMA-BLM
TRUMPE, an individual,

Plaintiffs,
ORDER GRANTING JOINT MOTION FOR

PROTECTIVE ORDER
[ECF NO. 12]

V.

OMNI HOTELS MANAGEMENT
CORPORATION, and DOES 1 through 25,
Inclusive,

Defendants.

WHEREAS, because this action may require the disclosure of certain confidential,
sensitive, and private information, Plaintiffs ENRIQUE MARTINEZ (Martinez) and ERIC
TRUMPE (Trumpe) (collectively, “Plaintiffs”) and Defendant OMNI HOTELS
MANAGEMENT CORPORATION (Omni) (collectively “the Parties”) have agreed to
maintain the confidentiality of all such information, and have jointly moved for a

Protective Order, in accordance with the terms set forth herein.
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IT IS HEREBY ORDERED that, if, pursuant to proceedings in this action, any Party or
third-party witness: (a) produces information or permits inspection or sampling of any
tangible thing, whether informally or in response to oral examination, written discovery
requests, or subpoena duces tecum, which any Party or other person claims to constitute
confidential information; or (b)receives, by an oral or written communication,
information that any Party or other person claims to constitute confidential information,

the following procedures shall be employed and the following restrictions shall govern:

1. Designation of Material

1.1 Any Party to this actiorand any non-party from whodiscovery is sought i
connection with this action, may designate &srifidential” any documents, thing
interrogatory answers, responses to regiegsadmissions, trial or deposition testimo
or other material that contains informatioamithin either of theabove designations,

hereinafter defined.

1.2 As used herein, Confidential” information shall be information, dat
documents, systems, and procedures of, antded by, Omni, and all its subsidiaf
and/or affiliates, that includsensitive personnel matters, moprietary information an
systems, and/or which were developed arated in connection with Omni’'s clien
customers, internal guidelines and proceduoesmethods, techniques, or processe
other similar information not generalkkyown by or available to the publicConfidential”

information and documents shall includeopetary and confidential systems 4

information, which are the property of thirdrpas licensed to Omiior use in connection

with Omni’s business. Plaintiff, or any nedliindividual, may deem items in which

deeming individual has a privacy inter€snfidential.

1.3 Exercise of Restraint and Care indignating Material for Protection. Ea

Party or Non-Party that designates infotimxa or items for protection under this Ory

must take care to limit any such designatiorspecific material that qualifies under
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of material, documents, items, or oral ortéem communications thgualify — so that othe

portions of the material, documents, itemsc@mmunications for which protection is |

warranted are not swept unjustifialblythin the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibited. Designations t
are shown to be clearly unjustified or that have been made for an improper purpo
to unnecessarily encumber or retarce tbase development process or to imjf
unnecessary expenses and bosden other parties) expwshe Designating Party

sanctions.

If it comes to a Designating Party’s attemtithat information or items that
designated for protection do not qualify fprotection, that Designating Party m

promptly notify all other Parties thatig withdrawing the mistaken designation.

2. Challenging Confidentiality Designations

2.1 Timing of Challenges. Any Party dlon-Party may challenge a designat
of confidentiality at any time. Unless aopmpt challenge to a Designating Par
confidentiality designation is necessary dwoid foreseeable, substantial unfairn
unnecessary economic burdens, or a significantjgli®m or delay of the litigation, a Pa
does not waive its right to challenge a edehtiality designation by electing not to mo

a challenge promptly after theiginal designation is disclosed.

2.2 Meet and Confer. The Challenging Rashall initiate the dispute resoluti
process by providing written notice of eaclsigeation it is challenging and describing
basis for each challenge. To avoid ambiguityoashether a challenge has been mads
written notice must recite that the challengedafidentiality is being made in accorda
with this specific paragraph of the ProtectiVeder. The parties shall attempt to resg
each challenge in good faith and must begendiocess by conferring directly (in voicg
voice dialogue; other forms of communication are not sufficient) within 14 days of th

of service of notice. In conferring, the &lenging Party must explain the basis for
3
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belief that the confidentiality designation svaot proper and must give the Designating

Party an opportunity to review the desigmhateaterial, to reconsider the circumstan
and, if no change in degnation is offered, to explain the basis for the chosen desigr
A Challenging Party may proceed to the next stage of the challenge process only
engaged in this meet and confer process direstablishes that the Designating Par

unwilling to participate in the meet andnfer process in a timely manner.

2.3 Judicial Intervention. If the Partieannot resolve a challenge without cq
intervention, the Designating Party shall fdad serve a motion tetain confidentiality
within 21 days of the parties agreeing tha theet and confer press will not resolv
their dispute, whichever is earlier. Eaclelsunotion must be acogpanied by a compete
declaration affirming that the movant has céisgwith the meet andonfer requirement
imposed in the preceding paragraph. Failoyethe Designating Party to make sug
motion including the required declaration witid days shall automatically waive {
confidentiality designation for each challenged designation. In addition, the Chall
Party may file a motion challenging a confitlahty designation at any time if there
good cause for doing so, including a challetoghe designation of a deposition transg
or any portions thereof. Any motion brdugpursuant to this provision must
accompanied by a competent declaration affigrihat the movant has complied with

meet and confer requirementsposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Designating
Party. Frivolous challenges, and those made for an improper purpose (e.g., to harass or
impose unnecessary expenses and burdens on other parties) may expose the Challenging
Party to sanctions. Unless the Designating Party has waived the confidentiality
designation by failing to file a motion to retain confidentiality as described above, all
parties shall continue to afford the material in question the level of protection to which it

is entitled under the Producing Party’s designation until the court rules on the challenge.

4
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3. Restriction on Use and Disclosureof Designated and Non-Desighate
Materials

3.1 Absent a specific order of thiSourt, material designate€otnfidential” and

any information derived thereing shall be used by the Pastisolely in connection with

this litigation, and not forray business or competitive purpoaed such information sh:

not be disclosed to anyone except as provided herein.

3.2 Counsel for each Party shall takeasonable precautions to prevent
unauthorized or inadvertent disclosure of a@orifidential” designated material. N
copies of materials designate@dhfidential” shall be made except by or on behali

counsel for the Parties.

3.3 The restrictions contained in this $ea do not apply to: (a) information th

as evidenced by written records, is or vpablic knowledge at the time of or prior

designation in this action, or that, aftecswesignation, becomesiblic knowledge othe

than by an act or omission of a non-designafiagy in violation of this Protective Ords

or (b) information that, as evidenced flwitten records, a non-dgnating Party hg

lawfully obtained or may hereafter lawfulbbtain from a non-Party to this action hav

the right to disclose such information free of any obligation of confidentiality.

3.4 Inthe event of any dispute with respé&zthe propriety or correctness of
designation of information, ingtling testimony and documents, a€of\fidential”
materials, the Parties shall attempt to resoleedibpute. In the evénf failure to resolvs
the dispute, any Party wishing to challenpe designation may file a motion for
appropriate order. The inforitnan shall be treated as desigrthtmtil the issue is resolve
The burden of proof with respect to the piefy or correctness of the designation s

rest on the designating Party.

3.5 The Court retains the authority at athis to finally review any document

information designated by a Party &ohfidential” and to determine the appropriaten
5
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of that designation, and to re-designate any document as non-confider@iahfbdéntial”

if the Court determines that a PartySdhfidential” designation is not appropriate.

4. Marking of Designated Materials

4.1 Adesignation as to documents shalhtede by placing a legend on each g
of any document that a designating Party wishes to protect against unauthorized d
or use. The legend shatad: “CONFIDENTIAL.” All pages of documents to be
designated shall be markedarrto producing a physical copy thereof to the recei
Party. The designation of anything as taskhinspection or sampling has been reque
shall be made by placing a legend readin@NEIDENTIAL” on the thing itself, on a tg

attached thereto, or on the caimer within which it is stored.

5. Inadvertent Disclosure or Faiure to Mark or Designate

5.1 If a Party inadvertently discloseany document or thing containi
“Confidential” information without designating ias such, the disclosing Party sl

promptly, upon discovery of such inadvertent disclosure, inform the receiving P

writing, and the receiving Party shall thereafteat the information asewly designated.

The disclosing Party shall prale replacement copies of said inadvertently discl
materials, with the appropriate designationthe receiving Party within thirty (30) da
of discovery of such inadvertent disclosu The receiving Party shall make ev
reasonable effort to retrieve the undesignatederials from all persons who received
undesignated materials and return such masetoathe disclosing Party or, if so direc

by the disclosing Party, discard aflges of the undesignated materials.

5.2 If a producing Party inadvertently dissks to a receiving Party informati
that is privileged or otherwise immune frahscovery, the producing Party shall promp
upon discovery of such disclosus® advise the receiving Party in writing and reques
the materials or information be returned. eTleceiving Party will return or destroy st

inadvertently disclosed matemgabr information and all copiesithin ten (10) days @

ving the wri 6t theterials or | . hing. in th
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Paragraph shall be construed to precludy Party from cHenging whether th
information was inadvertentlylisclosed and/or whether such disclosure waived
privilege or immunity. Until sah time, however, that it isteer agreed by the Parties
determined by the Court that a disclosure watsinadvertent and/or that such disclos
waived any privilege or imomity, the information shall be treated as privilegeq
otherwise immune from discoveand shall not be used disclosed by the non-disclosi
Party. Nothing in this Paragraph modifies any order of this Court pursuant to Fedel
of Evidence 502(d)(1).

5.3 Treatment by opposing counsel in comfidy with the indicated designatig
shall not be construed img way as an admission or agneent by any Party that t

designated information is in fact confidential.

6. Depositions and Pretrial Testimony

6.1 In the case of depositions or otheefpial testimony, the designation
depositions or other pretrial testimony, portions thereof, shall be made: (a) b
statement on the record, by counsel, during slegosition or other pretrial proceedir
that the entire transcript or pomicthereof shall be designated aSofffidential” as
appropriate, hereunder; or (b) aywvritten notice of such desigtion sent by counsel to
Parties within twenty (20) days after tdeposition or testimony.lf any document g
information designatedConfidential” is used during the course of a deposition,
portion of the deposition record reflecting swanfidential information shall be stamg
“Confidential” and access thereto shall be limitedquant to the terms of this Protect
Order.

6.2 If a Party anticipates that it may digse at any hearing or at trial 4
information designatedConfidential” pursuant to this ProtecevOrder, the Parties sh
consult with the Court prior teuch hearing or trial regand) appropriate procedures

maintain the confidentiality of the informman before the information is disclosed.
7
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6.3 Aside from the Court, deponents, pregonal translators, and stenogray
reporters serving the attorneys of record er@lourt, only individuals otherwise authoriz
to receive suchConfidential” materials under the terms tfis Protective Order may |

present during confidential portions of the depositions or other testimony.

7. Access to ‘Confidential” Materials

7.1 Information or materials designatednfidential,” or copies or extraci
therefrom, and compilations and summariesdbkmay be discloseat made availablé

in whole or in part, only to the Parties in this action and the following persons:
(@) The Court under seal;

(b) Parties’ outside counsel of record tims action and in-house counsel
regular and temporary employees of socotinsel to whom it is necessary {

the information or material be shown for the purposes of this litigation;

(c) Outside stenographic court reportersleagraphers, language translators,

other organizations supplying litigation support services;

(d) Graphics, design, or copy services iretd by counsel for a Party for purpo
of preparing demonstrative exhibifsr deposition, trial,or other coun
proceedings in this action, provided that the persons to whom the infori
Is disclosed execute an undertaking ia fbrm attached hereto as Exhibit

agreeing to be bound by the prowiss of this Protective Order;

(e) Non-technical jury or trial consulting isgces retained by counsel for a Pa
provided that the persons to whom the information is disclosed exeg
undertaking in the form aithed hereto as Exhibit A, agreeing to be boun

the provisions of this Protective Order;

()  Outside experts and consultants adingel in Paragraph 6.3, and th

secretarial and clerical assistantspyided that the persons to whom
8
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information is disclosed execute an undkirtg in the form attached heretg

Exhibit A, agreeing to be bound by thepisions of this Protective Order;
(g) Mediator(s) selected by the Parties or the Court;

(h)  Any other person upon order of this@t or upon written consent of the P
producing the confidential information araterial provided that the persq

to whom the information is disclodeexecute an undertaking in the fg

attached hereto as Exhibit A, agreetogoe bound by the pvisions of this

Protective Order; and

() Employees, officers, or directors of a Party, so long as such person

executed an undertaking in the formaatted hereto as Exhibit A, agreeing

as

\rty

NS

b

S hay

j to

be bound by the provisions of this Rrctive Order, before receiving any

“Confidential” information.

7.2 The Parties shall not disclosocuments designated a€chfidential” to

putative class members, not including a pléiirithe action unless and until one or m

classes have been certified dhdt class member s member of the certified class(es).

7.3 For purposes of this Protective Ordecpasultant shall be defined as a pel
who is neither an employee of a Party naicpated to become an employee during
course of this litigation, and who is retained or employed asnsultant or expert f
purposes of this litigation, whethtull-time or part-time, by or at the direction of coun

for a Party.

7.4 Nothing in this Order shall limitrgy disclosing Party’s use of its o\
documents and information, nor shall it peav the disclosing Party from disclosing
own confidential information, documents, oimtls to any person. Such disclosure s
not affect any designations made pursuantht terms of this Order, so long as

disclosure is made in a mamrikat is reasonably calculated to maintain the confident

of the information 9
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8. Disclosure to Authors andPrevious Recipients

8.1 The designation of any document &ohfidential” shall not preclude an
Party from showing the document to any persvho appears as the author or af
addressee on the face of ttecument, or who has beermdified by the designating Pa

as having been provided with the document or the information therein.

0. Filing Materials Under Seal

9.1 Before any materials produced in digery, answers to interrogatori
responses to requests for admissions, deposraascripts, or other documents which
designated asConfidential” are filed with the Court forray purpose, the party seeking
file such material must seek permissiontleg Court to file thanaterial under seal. N
document may be filed under seal, i.e., closed to inspection by the public except
to a Court order that authorizes the sealinthefparticular documendy portions of it. A
sealing order may issue only upon a showthgt the information is privileged
protectable under the law. The request mushdreowly tailored taseek sealing only ¢
the confidential or privilegedhaterial. To file a documentnder seal, the parties m
comply with the procedures explained 8ection 2. of theElectronic Case Filin
Administrative Policies and Procedures Manualkfe United States District Court for t
Southern District of California and Civil Local Rule 79.2. In addition, in accordancs

Judge Major's preferences, a party must fifpidlic’ version of anydocument that it see

y
5 an

rty

pS,
are
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KS

to file under seal. In the public version, {herty may redact only that information that is

deemed Confidential.” The party should file the redacted document(s) simultane
with a joint motion orex parte application requesting thatdaltonfidential portions of th

document(s) be filed under seal anttisg forth good cause for the request.

10. Disposition of Designated Materials at End of Case

pusly

e

10.1 Within thirty (30) days of the final adjudication, or resolution through

settlement, of the claims at issue herein, ss@herwise agreed in writing by an attor

of record for the designating Party, eachahall, at the option of the producing Pa
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either: (a) assemble and return &hfidential” material, including l copies thereof, t
the Party or third-party witness from whithe designated materiatas obtained; ¢
(b) certify in writing that all such narial has been discarded. @dnfidential” material
is directed to be returned, the producing Party shall acknowledgetretsych materig

in writing.

10.2 Unless otherwise agreed, outside coumsekach Party may retain one
archival copy of Confidential” material, and this Protectiv@rder shall remain in forg

with respect to such material.

11. Duration of Order

11.1 All provisions of this Protective Orde other than the confidentiali
provisions of Paragraph 2 and the provisiorPafagraph 10.2 pertaining to the arch
copies, shall expire one mordfter compliance by all Partiegth Paragraph 10.1 here

The confidentiality obligations imposed by tisder shall survive any such expirat

unless otherwise expressly orel@ by this Court upon a duhoticed motion and hearing.

11.2 Continuing Jurisdiction: The Court shedtain jurisdiction for a period of o

(1) year after the conclusion of this actioretdforce the terms alfie Protective Order.

12. Modification of Order
12.1 Modification of the Protective Order ltlge Court. The Court may modify t

terms and conditions oféhOrder for good cause, or in the interest of justice, or on its

order at any time during these proceedings.

12.2 Nothing in this Protective Order shallevent any Party from applying to t

Court for entry of an Order declassify a document which has been design

“Confidential.” This Protective Order shall not prevesmy Party from applying to this

Court for relief therefrom or from applying taghtCourt for further or additional protecti

11
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orders, or from modifying this Protective d&r by mutual agreement, subject to

approval of this Court.

Dated: 10/23/2020

12
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