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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ELIZEO VELAZQUEZ-HERNANDEZ, Case No0.:3:20-cv-2060DMS-KSC
et al,
ORDER GRANTING MOTION FOR
TEMPORARY RESTRAINING

V. ORDER

U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT, et a).

Defendand-Respondent;

Plaintiffs-Petitioners

V7

Plaintiffs in this case challenge the United States Border Patrol’s practice o

the federal courthouse as a preferred location to arrest noncitizens apgeacourt

the Department of Homeland Security (“DHS”), through its-agency Urted State!
Border Patrol,has taken intocivil immigration custodymany individuals who, like
Plaintiffs, appearon bond for their court trialto contest amisdemeanoillegal entry
charge. Regardless of outcome, these individuals are taken into immigration cust
Border Patrol at the conclusion of their tsiaPlaintiffs seek aemporary restraining ord
(“TRO”) to enjoin DHS from conducting such courthouse arrests

Plaintiffs allege DHS$ courthouse arrest policyiolates the Aministrative

Procedure Act (“APA"because it iarbitrary and capriciousndexceeds DHS statutory
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authority by violating thecommonlaw rule against civil courthouse arrest. Plaint
further allegethis policyviolatesPlaintiffs’ rights of access to the coumder the First
Fifth, and Sixth Amendments to the United States Constitwiofgtes Plaintiffs’ Sixth
Amendment rightto present a defensand that DHSS practice ofmaking courthous

arrests without a warrant violate$J.S.C. 8§ 1357(a)(2) of tHenmigration and Nationalit

Act (“INA”) and the Fourth Amendment tbe United States ConstitutiorDefendants

argue the Court should deny the motion as the Court lacks jurisdiction to hezattae
the resumption of immigration custody is not an ayrén policy is not arbitrary an
capricious andthere is nacommonlaw privilege immunizing Plaintiffs from civil arres
atthe courthouse.

It is undisputed theourthousearrestsat issuare forcivil immigration enforcemer
only (deportation) and not for arrest due to commission of a new crime, or to appre
individual who poses a danger to national security or a risk to public safeématter
has been fully briefed and argue@lhe Court concludes Plaifis havemet their burdel
and are entitled to a TROprohibiting DHS officers’ practice of conducting ci\
immigration arrests at the federal courthou3éis practice deters parties and witneg

from coming to court, instills fear, is inconsistent wille decorum of the court, a

degrades the administration of justicéhe commordaw rule against civil courthous

arrest is incorporated in the INA and ensures that seudrywhere are open, accessi
free from interruption, and able to proteke rights of all who come before the co
DHS’s courthouse arrest policy violates these lstanding principles.
l.
BACKGROUND

Plaintiffs allege that since 2018, DHS officers have attemdady federal cour
proceedingsin the Southern District of California for noncitizens charged
misdemeanoillegal entry who have been released on bond, and arrésted in the
courtroom orsurrounding courthouse completter conclusion of thig criminal case.
(First Am. Compl. (“FAC”) 1 29; Mot. for TRO 56.) Specifically, these officerare
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United State8order Patrol agentgSeeDecl. of Jasper Frontiero (“Frontiero Declf3.)
Border Patrol acknowledges its agents patrol the courthouse in order to “resume ¢
of illegalentry defendants at the conclusion of their criminal casksk. {3; Decl. of
Bradley Blazer(“Blazer Decl.” ] 34.) Border Patrol is housed withinniled States
Customs and Border Protection (“CBP&hd as noted is subagency of DHS

Prior to 2017, it was the federal government’s policgrity undertake immigratio
enforcement actions at or near courthoaggsnst “Priority 1"noncitizens (Seekx. H to
Mot. for TRO.) “Priority 1” was the category of individuahomthe governmerdeemec
the highest priority for deportation and consisted of “aliens who pose a danger to 1
security or a risk to public safety.” (Ex. D to Mot. for TRO.)

Beginning in 2017under the Trump Administratiorihe government shifted i
priorities and increased immigration enforcemen®©n January 25, 2017, the Presid
issued Executive Order 13,768, titled “Enhancing Public Safety in the Interior of the
States,” which directed agencies to “employ all lawful means to ensure the f
executiam of the immigration laws of the United States against all removable aliens.
K to Mot. for TRO.) Subsequently, on February 20, 2017,-8exretary of Homelan
Security John Kelly rescinded “all existing conflicting directives, memda, [and] fitl
guidance” regarding immigration enforcement priorities, pursuant to the kseQrter,
(Ex. L to Mot. for TRO.)

On January 10, 2018, Immigration and Customs Enforcement (“I@Elijyagency
of DHS, formalized ICE Directive No. 11072.1, “Civil Immigration Actions Ing
Courthouses. This Directive provides that ICE may civilly arrest on courthouse prer|
“aliens with criminal convictions, gang members, national security orqséifiety threats
aliens who have been ordered removed from the United States but have failed tg
and aliens who have-entered the country illegally after being remove(Ex. M to Mot.

for TRO.) Furthermoreit provides that ICE may arrest others, such as undocum

arenot clearly defined; thB®irective state enforcement determinatiomgll be made “or
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a caseby-case basis in accordance with federal &awl consistent with [DHS] policy
(Id.) Following the issuance of the Directiveourthouse immigration arrestecreaseq

dramatically As one court put itplaintiffs infer from the more than 1700 percent incrg

widespread immigration arrests in or around state courthouses, a reversal of I€

Customs Eft, 431 F. Supp. 3d 37381 (S.D.N.Y. 2019)seeWashington v. U.S. Dé&p
of Homeland SecNo. C192043 TSZ, 2020 WL 1819837, at *4 (W.D. Wash. Apr.
2020) (noting estimated 600% upsurge in courthouse arrests and finding the
“supports a conclusion that the effect of Directive No. 11072.1 was essentially to el
prior constraints ohcourthouse arrestsby ICE and CBP). This increaseimmigration
enforcement produceal chilling effect on noncitizens’ appearasae courts. (SeeBr. of
Americanimmigration Lawyes Association ag\micus Curiagn Supp. of Pls.” Mot. fo
TRO 9-11 (citing evidenceof noncitizens’ unwillingness to appeas a result of ICH
arrest$.)

It does not appear that CBP has issuggdirective regarding courthouse arre
As of October 2020CBP’s website statethat“enforcement actions at courthouses
only be executed against individuals falling within the public safety pridritésa
November 2014 memorandum. (Ex. P to Mot. for TRO). Howeverntbimorandun
was explicitlyrescinded bysecretary Kellyin February 2017. (Ex. L to Mot. for TR
The website indicates that ntergeted individuals may be arrested at courthous
“exigent circumstances.” (Ex. P to Mot. for TRO.)

In accordance witthe change innmorities set forth in the Executive Orden, April
2018,thenAttorney General Jeff Sessions direceathUnited State#\ttorney’s Office

for illegal entry offenes under which the federal government began prosecuting virf
all instances of misdemeanor illegal entiyder 8 U.S.C. § 1328). (SeeOffice of the

Att'y Gen., Memorandum for Federal Prosecutors Along the SoutrBaeder (April 6,

3:20-cv-2060DMS-KSC

2017 policy to largely abstain from such arrestdNew Yorkv. U.S. Immigration &

along the southern borderadopt a “zerdolerance” policycalled “Operation Streamling
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2018).) In respnse to the increased number of illegal emirgsecutionsthis District

instituted a separate court calendar and procedoiiegndle tkb massive influx ofcases

SeeUnited States v. Chavéxaz, No. 18MJ20098 AJB, 2018 WL 9543024, at *1 (S.

Cal. Oct. 30, 2018)rev'd and remanded949 F.3d 1202 (9th Cir. 2020) (describ
Operation Streamline and citing court statistics showing 1,152 misdemeanor 8§ |
prosecutions in August 2018, compareanein January 2018)Typically, Border Patro
appehends and arrestydividuals such as Plaintiffs for illegal enttpen tansfers then
to the custody of the United Statdarshals Service (“USMS”) for the purposes of crim
prosecution. (Blazer Decl.{{ 34; Frontiero Decl.y 3) As Defendants adowledge
many of these individuals are subsequerdlgased on bondesulting inBorder Patrds
practice of attendingourtproceedings to arredtemat the conclusion of the criminal cg
in order to place them in deportation or removal proceedir{§eeBlazer Decl. | 4;
Frontiero Decl. § 3

Plaintiffs are individuals chargeth the Southern District of Californiavith
misdemeanoillegal entry inviolation of 8 U.S.C. § 132%s part of the governmen
Operation Streamline.FAC 1Y 1, 17.) Plaintiffs are all released ohondafter a federg
magistratejudge determined they were not flight risks or sufficiently dangerand
remain out of custody pending upcoming court appearances in their criminal (s
11.) Plaintiffs allegefederalofficers “attend nearly every court hearing of individd
released on bond facing charges of violating 8 U.S.C. § 1325 in order to effectivaltg
courthouse arrest following the conclusion of the case.” (Mot. for TR Plaintiffs
submit declaatiors from defense counsel who represented clients charged th
Operation Streamline with violations of 8 U.S.C. § 1325eeDecl. of Leila W. Morgan
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Decl. of Chandra L. Petersolecl. of Chloe S. Dillon;Decl. of Ryan W. Stitt; Decl. oy

Sean McGue.) Counsel do not recall any case of this tgpacluding without a civil

arrest occurring at the courthousein close proximity to the courthouse complg$es
id.) Border Patrolagents, if permittedintend to resume custody of Plaintiféd the

courthouse whetheir criminal proceedingsnd. (Blazer Decly 7.)
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Accordingly, Plaintiffsface arrest irand around theourhouseaftertheir criminal
casesonclude (FAC § 7) On October 20, 2020, Plaintiffs commenced the present 3
and filed the subject motionOn November 10, 2020, Plaintiffs filed a First Amen

Complaint, removing as plaintiffs individuals whose criminal cases had conc

pending theCourt’s ruling on the TRO.
I.
DISCUSSION

Plaintiffs seek a TROrestraining DHS officers’ practice of conducting ¢
immigration arrests of “parties, witnesses and others attentgigg present at, ¢
departing from”the federal courthouse in the Southern District of California(FAC,
Request for Relief, { é.)Before turning to the merits and other injunctive relief fact
the Court address&efendantsjurisdictional argumetsthatreview is barred by 8 U.S.(
88 125%b)(9), 1252g), 1226(e)and the APA

Sectionl252does not foreclose the Court’s review in this case. The Supreme
has stated “8 1252(b)(9) does not present a jurisdictionavtiene those bringing suare
not asking for review of an order of remouile decisiorto seek removalbrthe proces
by whichremovability will bedetermined.’'Dep’t of Homeland Sec. v. Regents of the U
of California, 140 S. Ct. 1891, 190{2020) (internal quotation marksalteration, an(
citation omitted);seeJennings v. Rodrigued138 S. Ct. 83084041 (2018)(cautioning
against an overly broad interpretation of the “arising from” language used in § 15
the Ninth Circuit explains;8 1252(b)(9) is atargeted’ am ‘narrow’ provision that'is
certainly not a bar where, as here, the parties are not challengingeamoyal
proceedings. Gonzalez vU.S.Immigration & Customs Eftf 975 F.3d 788, 810 (9

! The Southern District of California includes San Diego and Imperial counties an
courthouses, one in each county. The enforcement aetiassue involve the San Die
courthouse but could expand to the federal court in Imperial county. Accordiveyiglief
requested applies to both courthouses.

3:20-cv-2060DMS-KSC
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Cir. 2020)(quotingDept of Homeland Sec140 S. Ctat 1907. Similarly, althougi8
U.S.C. 8§ 1252(g) providdahkat no court shall have jurisdiction to hear any cléamsing
from” the decision to “commence proceedings, adjudicate cases, or execute

orders” against anndocumented person, this langeatpes not “sweep i@y claim tha
can technically be said tarise from the three listed actions of the Attorney Gengtalt
“refer[s] to just those three specific actionslénnings 138 S. Ctat841 (citing Reno v
Am:-Arab AntiDiscrimination Conm, 525 U.S. 471, 48:83(1999). Here, Plaintiffs dq
not challenge their immigration proceedings, removal oydeB3HS’s authority to removyg

them. Rather, their challenge is to DH$ractice of courthouse arrests and failurs

not foreclosed under either § 1252(b)(9) or § 1252(g)
Defendantsargument under 8 1226(e) also fails. Section 1238(#)ibitsa court
from setting asideany discretionary“action or decision” by the Attorney Gene
“regarding the detention or release of any alien or the grant, revocation, or denial
or parole.” However, § 1226(e) does not ddconstitutional challenge” to the “statutq
framework” permitting detentiowithout bal. Demore v. Kim538 U.S. 510, 510 (2003
Such a challenge is not a matter of “discretionary judgment,” “action,” or “decision
thus falls outside the scope of1®26(e). Jennings 138 S. Ct. at 841 Here, again,
Plaintiffs’ challenge is not to any individual discretionary decision regardiegy
detention or release Rather,Plaintiffs challenge DHS courthouse arrest policy
arbitrary and capricious, exceeding statutory authority, and unconstitutionation§

1226(e)does not preclude review of these claims

discretion by law” under the APA and therefore unreviewaleU.S.C. § 701(a)(2
Defendants argue that law enforcement off&ialecisions on when and how to arr
suspects are discretionary functiorBut Plaintiffs’ challenge is not to the discretion
decisions of when and how each Plaintiff will be arrested, nor to &th#gision to arreg

particularindividualsas opposetb others.“[Plaintiffs] challenge instead/hatthey allege

3:20-cv-2060DMS-KSC

obtain warrants foreir arrest, which are collatettal their removal. Therefore, review|i

Defendants next contend thdecisions regarding arrestee “committed to ageng
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to be a categorical policy to conduct immigration arrests in particular places wh
statute (implicitly) and the common law (explicitly) do not permit such arrestsh 3

policy would notbe committed to unreviewable agency discretiohlew Yok, 431 F.

Supp. 3dat 385-86; see alsowWashington 2020 WL 1819837, at *6 (rejecting DHS

argument that determination of where civil immigration enforcement actions will &g
committed to agency discretion).

With these findings, the Court turns to the TRIDe purpose of a TRO is to prese
the status quo before a preliminary injunction hearing may be held; its provisional re
nature is designed merely to prevent irreparable loss of rights prior to judg@eammny
Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck Dyid&BsU.S. 423, 43

ore th

cur

rve

medi
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(1974). The standard for issuirgtemporary restraining order is identical to the standard

for issuing a preliminary injunction.Lockheed Missile & Space Co., Inc. v. Hug
Aircraft Co, 887 F. Supp. 1320, 1323 (N.D. Cal. 1995). Injunctive relief is
“extraordinary remedy that may only be awarded upon a clear showing that the pég
entitled to such relief.”"Winter v. Natural Res. Def. Council, In655 U.S. 7, 22 (2008

[11]

To meet that showing?laintiffs must demonstrate “[they are] likely to succeed on
merits, that [tley are] likely to suffer irreparable harm in the absence of preliminary |
that the balance of equities tips in [their] favor, and that an injunction is in the

interest.” Am. Trucking Ass’ns v. City of Los Angel&s9 F.3d 1046, 1052 (9th CR009)

(quotingWinter, 555 U.S. at 203. Each factor is met

2 The Ninth Circuit applies separate standards for injunctions depending on whetk
are prohibitory,i.e. they prevent future conduct, or mandatarg, “they go beyon(
‘maintaining the status quo[.] Hernandez v. Sessiqré&/2 F.3d 976, 997 (9th Cir. 201
To the extent Plaintiffs are requesting mandatory relief, that request is “subject to &
standard than prohibitory injunctions,” namely that relief will issue only “when ‘et
or very serious damage will result’ that is not capable of compensation in damagg

the merits of the case are not ‘doubtfullt]. at 999 (quotingMarlyn Nutraceuticals, Ing.

V. Mucos Pharma GmbH & C&71 F.3d 873, 879 (9th Cir. 2009)). Under either stan
Plaintiffs have met their burden for the reasons set out above.
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Likelihood of Success“The first factor undeWinteris the most importantlikely
success on the meritsGarcia v. Google, In¢.786 F.3d 733, 740 (9th Cir. 2018)Vhile

Plaintiffs carrythe burden of demonstrating likelihood of success, they are not requ

prove their case in full at this stage but only such portions that enable them to ob
injunctive relief they seekSeeUniv. of Texas v. Cameniscibl U.S. 390, 3961981).
Here, Plaintiffs argue they are likely to succeed on the merits betaidblA

incorporates a centuri@dd commonlaw privilege against civil arrest at the courthot

of statutory jurisdiction, authority, or limitation5 U.S.C. § 706(2)(C)Defendantargue
Border Patrol’s actions are not arrests, and even if they are, there is naldpgammon
law privilege The Court finds Plaintiffarelikely to succeed on this claim.

First, Defendantscontention thaBorder Patroletains*constructive custodyover
Plaintiffs and will simply resume physical custody at the conclusion of Plaintiffs’ crir
casesis without merit. Defendantsimply Plaintiffs wee “paroled,” but “[ijn the
immigration context, not all paroles are treated equalBaiciav. Holder, 659 F.3dL261,
1268 (9th Cir. 2011) Defendants make general referenc&td.S.C. § 1182(d)(5)(A]
which authorizesparole” for “urgenthumanitarian reasons or significant public berie
Plaintiffs contend that they are, at most, subject to “conditional panoi@ér8 U.S.C.
8§1226(a) There is no evidence that Plaintiffs were “paroladatider 8 U.S.C.
§ 1182(d)(5)(A). See Ortega&Cenantes v. Gonzale$01 F.3d 1111, 1386 (9th Cir.
2007)(distinguishingg 1182(d)(5)(A) parole from 8 1226(a) conditional pasoid finding
alien was noparoled under § 1182(d)(5)(A) in the absence of evidence suedvasard)
Rather,if Plaintiffs have been paroled, appears to be pursuant §01226(a). See id
(stating aliens who are apprehended for illegal entry will generally be conditionally p
under § 1226(a)). The governmandy choose taevokesuch parolend “rearrest” thg
noncitizzn See8 U.S.C. § 1226(b) Border Patrol contends they are not “rearrest
individuals such as Plaintiffs, but the statutory provision for “rearrest” does not s

Defendants’ theory of constructive custodyheNinth Circuit has explainefa]rrest is

3:20-cv-2060DMS-KSC
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commonly used as it is defined: ‘the taking or detainment (of a person) in custs
authority of law; legal restraint of the person; custody; imprisonmeith v. Nielsen
881 F.3d 1155, 1167 (9th Cir. 2018) (quotligited States v. Lédrelix, 665 F.3d 1037
1041 (9th Cir. 2011)).

After transferring Plaintiffs to USM8ustody, DHSould have lodgeanmigration
detainers on Plaintiffsyhich would cause them to bbemanded directly back t&CE
custodyupon their bond being posted(See Blazer Decl.  3.) Here, insteadDHS
“exercised its discretion not to lodge detainers on the named Plain(BisZer Decl 7))
Each Plaintiff was subsequently ordered released from custody on bond by a
magistrate judge. (Pls.” Reply i@upp. of Mot. for TRO 1.) Defendants’ cases &
inapposite as they involve criminal parolees, fmastviction supervision, or the transfer
immigration detainees for housing purpqse® Cefendants do not cite asgsewith facts
analogous to the prasecircumstances to support their theory of continuous constrt
custody. Border Patrol’'ssnforcemenactionsare properly characterized asests.

Next, Defendants argue that the INA does not incorporate a ocoilaw privilege
against civil courthouse arrest, and in any event, the privilege does not apply to Pl
Defendants’ arguments are unpersuasive.

Historically, English cous recognized a privilege against civil arfestindividuals
appearing in court. As Blackstone explained: “Suitors, witnesses, and other g
necessarily attending any courts of record upon business, are not to be aoresgetthelir

actual attendance, which necessarily includes their coming and retudmagno arres

Blackstone Commentaries on the Laws of Engl&t®D (1768). The privilege arose frg

two distinct concerns produced by civil courthouse arrests. First, civil arrest d

530, 531, 3 Dougl. 45, 46 (1782) (explaining privilegacouragps] witnesses to com

forward voluntarily”). Second, it “would give occasion to perpetual tumults, ang

10
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can be made.. in any place where the kihg justices are actually sitting.” 3 William

parties from coming to court voluntarihSee, e.g.Walpole v. Alexande®9 Eng. Rep|
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altogether inconsistent with the decorum which ought to prevail in a high trib
Orchard’s Case(1828) 38 Eng. Rep. 987, B8

As service of process became the more common methoseturing person;
jurisdiction over a ci¥ defendant, courts ruled that the privilege agacsgias—civil
arrest—applied equally to protedhdividuals fromservice ofprocesswhile attending
court. See, e.g.Halsey v. Steward N.J.L. 366, 368 (N.J. 1817) (“It is often mattel
great importance to the citizen to prevent the institution and prosecution of a sut
court... and the fear that a suit may be commenced there by summons fidcisadly
prevent his approach as itapiasmight be served upon hif.

This traditional commothaw privilege against civil arrest or service of proceg
the courthouse continued into American common law, where it was recognized-z
established into the twentieth centurin Stewart v. Ranay, 242 U.S. 1281916) the
Supreme Court articulated the privilege as follow$h€True rule, well founded in reas
and sustained by the greater weight of authorithassuitorsas well as witnesses, comi
from another state or jurisdiction, are exempt from the sepfiavil process while ir
attendance upon court, and during a reasonable time in coming and gtungt 129.
Stewartelucidates several key points. The privilege belongs not to the defendant
the court. Id. at 130. This is because it is “founded in the necessities of the ju
administration,” which would be “embarrassed” or “interrupted” if paniesvitnesse;
were subject to civil arrest or summons while attending coldt.(quoting Parker v.
Hotchkiss(1849) 1 Wall. Jr. 269)The Caurt cited numerous state cases from the 1

unal.
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and noted “the Federal circuit and district courts have consistently sustained the privilege

Id. at 131 (collecting cases).

Against this backdrop, the Court turns to the INA. Under the cand

n of

nonderogatio, “[s]tatutes which invade the common law ... are to be read with a

presumption favoring the retention of leegtablished and familiar principles, exc
when a statutory purpose to the contrary is evideRsquantino v. United States44
U.S. 349, 39 (2005)(quotingUnited States v. Texas07 U.S. 529, 5341993) (interna

11
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guotation marks omitted). For this presumption to apply, the conrtaworule should by
“well-establishetat the time of the statute’s enactmeasquantinp544 U.S. at 3%~
60; United States v. Cragf635 U.S. 274, 288 (2002)n determining whether a statu
“‘invades” or enters a field addresseddmynmonlaw, courts look to whether the purpg
and rationaleof the common lavapply to the statutory context in which Congregas
legislating. SeePasquanting544 U.S. at 360, 3632.

Here,the Court finds no question thi&e purpose and ratiomsdf the commoraw
rule against courthouse arrempply to the statutory context in which Congress
legislating The privilegegoes back to at least the fifteenth century and persiste
hundreds of years thereafter in English and American commorSaw New ork 431 F.
Supp. 3d at 3889 (discussing privilege’s history)Congress enacted the INA in 19!
only twenty years after the Supreme Court reiterated the privildgami v. Schmit285
U.S. 222(1932. See idat 225 (“[T]hedue administration of justice requires that a ¢
shall not permit interference with tipeogress of a cause pending before it, by the se
of process irother suits[.]”)

Although the INAconfers broad authority to mal&arrantlessmmigration arrests
see8 U.S.C. 88 1226(a), 1357(a), those sections are sitetd whethesucharrestsare
permitted in courthousesThus, he statutes on their face do not indicditat Congres
intended to abrogate the commamw privilege. See Pasquantinob44 U.S. at 35
(requiring Congress to clearly state its intent to abrogate the commonNe#&gover, n
8 U.S.C. 8§ 1357(a), Congress not only authorized immigration officers to conduct
but provided for certain restrictions and permissions on whenaigration enforcemer
could take place It permittedimmigration officers to enter private lands within twer
five miles of the border to make such arrebtg prohibitedaccess talwellings 8 U.S.C.
§ 1357(a)(3) and within a reasonable distance of the bonoemnitted officers to boar
any vessel, raay car, aircraft, conveyance or vehjdé. These provisions reflect
concern with the location of arrest, just as the comtaeanruledoes. Congress protects

the sanctity of the home from such enforcement and disruption, just as the cdamn
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rule shields the court and litigants from such interruption. Accordinglycéhemonlaw
rule’s purposeand rationa apply to the statutory context in which Congress
legislatingin 1952 when it enacted the INA, and thus the Court presumes Cor
intende to retain the commelaw rule.

The government points to 8 U.S.C. § 1229(e), which mentions courthouse art
support of its argument that Congress knew DHS officers were making civil cour
arrestdo place noncitizens iremovalproceedings Section 1229(e)(1) requirdsat “[i]n
cases where afimmigration] enforcement action leading to a removal proceeding
taken against an alien at any of the locations specified in paragraph (2), the N
Appear shall include a statement that the provisions of section 1367 of this title ha
complied with.” The locations specified in 8 1229(e)(2) includetairthouse.’8 U.S.C.
8 1229(e)(2)(B). However, he thrust of § 1229(e) isot on the location where civ
immigration enforcement is perted, but on limiting ug of information againsi
noncitizen victims—obtained during‘domestic violencesexual assault, trafficking, |
stalking proceedings-by an immigration judge ohearingofficer to makean advers;
determination of deportability.

Moreover,Congress enacted 8§ 1229(e) in 2006, over fifty years after the o
INA. SeeViolence Against Women and Department of Justice ReauthorizatiprPL
109-162, January 5, 2006, 119 Stat. 2960he views of a subsequent Congresgorm
a hazadous basis for inferring the intent of an earlier ori&ilski v. Kappos561 U.S. 593
645(2010) (quotingJnited States v. Price861 U.S. 304, 313 (1960)) (internal quotat
marks omitted). “When a later statute is offered as an expression ofthewCongres
interpreted a statute passed by another Congress a half century before, such irde
has very little, if any, significance.fd. at 645(citing Rainwater v. United State356 U.S
590, 593(1958)) (internal quotation marks and altenas omitted).

Thedistrict court inRyan v. U.S. Immigration & Customs &rdememnfound “[t]he
2006 enactment of the Violence Against Women and Department of J

13
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regarding courthouse arrests in 1952, and certainly does not amount to astktad
intent to abrogate the common law privilege.” 382 F. Supp. 3d 142535®. Mass
2019). Although the district court’s holding was vacated on appeaRyanv. U.S.
Immigration & Custom&nf't, 974 F.3d 9 (1st Cir. 2020), the First Circuit did reject
the finding that 81229(e) was of little relevance. Indeed, it focused its nonderog
analysis exclusively on Congress’s intent in 1952e idat23-28.

The Court agrees that the reference to courthouse arrest in the 2006 enac
8 1229(e) is insufficient to find that Congress clearly intended to abrogate the ce
law privilege against courthouse arrest wheanacted the INA in 1952To the catrary,
the Court presumesCongress retained the commlanv rule because it was we
established at the time of enactment and applies to the context in which Congs
legislating For these reasons, ti@ourt followsNew York431 F. Supp. 3d at 39ih
finding the INA incorporates the commdaw privilege against civil courthouse arre
Seeid. at 389 (stating¢ontinuing availability” and “breadth” of common law privilegg
shown by Supreme Court’s continuing application of privilege to servipeogkss eve
after historical civil arrest had become obsolete and before regulatoigration arrest
had become commorgeealso Washingtor2020 WL 1819837, at *1(@#inding plaintiffs
plausibly alleged, at motion to dismiss stage, that INA incotpdrarivilege againg
courthouse arrest).

Defendants argue that even if the INA incorporates the privilege, it does nof
to Plaintiffs. First, Defendants rely &yanv. U.S. Immigration & Customs Emtemen
974 F.3d 9 (1st Cir. 2020ipr the proposition that the privilege does not apply tive
arrest made “on behalf of the sovereign.” This reasoning is flawksl Defendants
acknowledgethe privilegebelongs not to the paes but to the court itselfSee Stewar
242 US. at 130 (“The pivilege which is asserted here is the privilege of the court, r
than of the defendant.(kitation omitted. DefendantsandRyan neglect to considghe
underlying policy which drivethe privilege. The essence of the privilege is the san(

of the court. It is “founded in the necessities of the judicial administration, which
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be often embarrassed, and sometimes interrupted, if the suitor might be vexed with
while attending upon the coutrtStewarf 242 U.Sat130(citation omited). Theprivilege,
consistent with theconstitutionalright of access to the court, “enables the citize
prosecute his rights withouholestation, and procure the attendance of such &

necessary for their defene@d support.”Halsey 4 N.J.L.at369. This “great object ii

served while attending courtd. at 368. The holding inrRyanwholly ignores thigurpose
Civil arrest—whether by a private individual or by the governmenins afoul ofthis
privilege of the court. The Executive may have sovereign power over immigrag
enforcement, but thExecutive does not have sovereign power over the court.

At oral argument, counsel for Defendants argued that Border Patrol's arrests

proceedings, unlike ICE arrests in state courts which delayed and disangethg
proceedings Defendants’ argument once again overlooks the purpose of the privile

Thecourt, as the third, independent branch of governneatsanctuarra place
where partieand witnesses must bree from interference and intimidatiempresent thei
claims and defenses. To fulfill its constitutional duties, the court must be ops
accessible in realityand in perception. The specter of immigration sweeps at
courthouse cuts decidedly against boththese duties The reality is that parties af
witnes®s are deterred from and fear coming to court, and the perception ishé
Executiveis usingthe court asan enforcement tooto effectuate its immigration goa
Ryaris reasoning allows the executive brancimplement itggoalswithout regard tahe
court’s purposesHere,immigration enforcemerthrough courthouse arrests intrudes

the court’s constitutional obligations, “interrupt[s]” its ability to be open and acce

Stewart 242 U.S. at 13(stating the commotaw rule is “founded in the necessities of
judicial administration”)citation omitted) Thecourt is not an “arrest pad” nor will it ev
be. Thedisruptioncaused bya blunt enforcement practicef this natureinvadesthe

15
3:20-cv-2060DMS-KSC

the administration of justice” is “obstructed” if parties are liable to be civillgstead of

disrupt the dignity of the court because they are conducted at the conclusioniél¢

through intimidation of the parties, and “embarrassdfs admiristration of the courts.
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decorum andlignity of the courtand its constitutional charge pwotectthe rights ofall

who come beforet.

Plaintiffs, from civil serviceof proces. The reasoning behind thidaimedexception
appears to be that the privilege does not apply to those whose attendance in col
voluntary, and thus Plaintiffs are not entitled to the privilege becauseatieerequired t
come to courtfor their criminal cases Defendants rely orNetograph Mfg. Co. \
Scrugham90 N.E. 962N.Y. 1910, whichreasoned that since the privilege is meal
encourage voluntary attendance, its purpose faidtgeh a suitor owitness is brought int
the jurisdiction of a court while under arrest or other compulsion of ldav.at 963. But
NetographpredatesStewart which foundthat state courts had applied the privilege

witnesses attending voluntarily as well as those under subpoe2w?’ U.S. at 13(

decided afteriStewart cites Netograph The Lamb Court did referenceNetographin
passingbut its focus was oadistinctly narrowernissue—whether the privilege applied
an attorneyho was served with processone casécommanding his continued presehy
in a closely related case seeking “restoration of the suimatter of the suit wrongfull
removed from the custody of the courR85 U.Sat 226. The Courinotedthat “immunity
[from service of process], if allowed, might paralyze the arm of the court asdtdbé
ends of justicg]” id., and concluded underdbkecircumstances that “[jjudicial necessit
require that such immunity should be withheldid. at 228. Lamb did not questioy
Stewarts statement thahe privilege applieso withnesses compelled to attend court.

Moreover in Dwelle v. Allen 193 F. 546 (S.D.N.Y. 1912), Judge Learned H

test is not... whether the appearance be voluntary or not, but whether the privileg
promote the purposesf justice? 193 F.at 54849. The New York federal cou
reaffirmed this test agcently as 2005)oting the “federal judiciary as a whole follow
similarly broad rule.” Estate of Ungar v. Palestinian Autl396 F. Supp. 2d 37880-81

16
3:20-cv-2060DMS-KSC

Next, Defendantargue the privilege does not protect criminal defendanish as

(collecting cases).Defendants point out that the Supreme Courtamb v. Schmift
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(S.D.N.Y. 2005)citing Stewart 242 U.S. at 130). It stated tHateating a party who

... makes no sense Id. at382 This rationale is soundEven if parties or witnesses 4
required to attendthe threat ofcivil arrest may well detethem from appearingr
presenting a full defense, and in such circumstances, the court’s application ofikbgg]
properly furthers thénecessities of.. judicial administratiori. Stewarf 242 U.S. at 13
(citation omitted).

At oral argument, Defendantgged the Court to focus ahe specific facts g
Plaintiffs’ casedo determine whethehe privilege appliesThat inquiry,however|eads
inexorably to application of the privilege here. Ultimatelys s a case aboah agency
policy, notthelonearresiof a shgle defendant or litigaméquired to be in courtAs Border

Patrol acknowledges, they attend court proceedings for essentially every de

Lamh which dealt witha caseby-case determination of whether the comram privilege
applied to a individual's circumstancesthis case involves governmentpolicy of

conducting arrestsf parties appearing before the coufthis practice runs headlong ir

and the administration of justice, as recognized by the SupremeilC8tawariandLamh

“[T] he policy objectives cited for hundreds of years by English and American
to justify the common law privilege against civil courthouse arrests apply equs:
modernday immigration arrests. New York 431 F. Suppat 391. The privilege
encourages witnesses to come forth voluntarily, but its “even more fundamentaley
... Is to enable courts to function propethd., and “to promote the purposes of justig
Dwelle 193 F. at 54&849. In Stewarfthe Supreme Court recognized aedffirmedthat
thelong-standingprivilege against civil courthouse arredtimately lies in the sanctity (
the court. As it explained:*Courts of justice ought, everywhere, to be open, acces
free from interruptio, and tocast a perfect protection around evépgrson] who

17
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similarly situated to Plaintifis(SeeBlazerDecl. | 4; Frontiero Decl. 1.)3 There are five

plaintiffs now, but there could easily l@®zenstomorrow. Thus, unlike casesuch as

the underlying principles of the privilege against civil courthouse arrest: thefigbcess
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necessarily approaches thénstewart 242 U.Sat 129 (quotinglalsey 4 N.J.L. at367)
(internal quotation marks omitted). Defendants’ practice of civil courtharses
impermissibly encroaches on the court’s duty to be open, accessible andyeatktisg
rights of all who approachAlthough the executiveranchhas broad authority to enfor
the immigration laws, it may not use the judicial branch in this maarserve its purpose

Accordingly, theCourt finds there is a likelihood of success on Plaintiffs’ APA ¢
that Defendants’ practice of courthouse arrests exceeds statutory authority by vioé
commonlaw ruleagainst such arrestd$n light of Plaintiffs’ likely success on tis claim,
the Court declines to address the balancdahtffs’ statutory and constitutional clai

Irreparable Injury and Balance of Equitidairning to the nextiwo factors Plaintiffs

[11]

must show they are “likely to suffer irreparable harm in the absence of prelin
v. SessionsB72 F.3d 976, I(9th Cir. 2017)quotingWinter, 555 U.S. at 20)Plaintiffs
havemet their burden.

Defendants arguBlaintiffs cannot show harm because they will still be subje
arrest even if a TRO issues. But as discussed abwdarnof thesecourthouse arres
IS unique because it impacts the right of access to the court and the adnanisfraistice
Giventhis, the Court find$?laintiffs have shown likelihood of irreparable harm.

The same reasoning suggests the balancequaittiestips in Plaintiffs’ favor.
Defendants contend a TRO will simply allow Plaintiffs to evade removal from the L
States. But this is a problem of Defendants’ own ma&mdjhas nothing at all to do w
the Court The Court does not work for, or against, Ehx@cutive;rather,it mustfulfill a

clarion constitutional chargeo guaranteeequal and unfetted accesso all litigants so

acknowledge they could have lodged immigration detainers on Plaintiffs when re
them to USMS custody, which would have eliminated the neeslarest Plaintiffs at th
end of their criminal proceedings. Instead, they declined to do so, which pe
Plaintiffs to be released on bond and gave risthégolicy at issue hereOn the othe

18
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hand, Plaintifffacethe threat of courthouse asten violation of a longstanding privilege
The balancef hardshipsveighsin favor of Plaintiffs.

Public Interest The final factor for consideration is the public interes$es

Hernandez872 F.3d at 996To obtain the requested relief, “[p]laintiffs must demonst
that the public interest favors granting the injunction ‘in light of [its] likely consecp®’

l.e, ‘consequences [that are not] too remote, insubstantial, or speculative an

supportedy evidence.” Id. (quotingStormans, Inc. v. Selegi86 F.3d 1109, 1139 (9th

Cir. 2009)).

Here, the public interest is served by allowing Plaintiffs to attérir court
proceedingdree of the threat of civil immigration arrest. Defendants’ cowrskaarres
policy appears impermissibtg infringe on thecommonlaw privilege against such arrg

as incorporated in the INA, and it would not be “in the public’s interest to alloV

[government] . . . to violate the requirements of federal lawitiz. Dream Act Coal. \.

Brewer, 757 F.3d 1053, 1069 (9th Cir. 2014) (quotMeglendres v. Arpaios95 F.3d 990
1002 (9th Cir. 2012)).The public has a strong interestvoluntary participation in th

court system, maintaining the dignity of the cpard the fair administration of justicg.

Given these purposes of the comntaw privilege against civil courthouse arrests,
public interest weighs in favor of granting Plaintiffs’ motion.
1.
CONCLUSION

For these reasonBlaintiffs’ motion for temporary restraining ordetGRANTED.
The CourtENJOINS the Department of Homeland Securégd its sukbagenciesfrom
making a civil immigration arrest of any individual appearing in federal court i
Southern District of Californiavhile that individual is preser, ortraveling to and fron
court

This Ordemwill expire in fourteen (14dlays,on November 30, 2020nless extende
for good cause dmy Defendants’ consent. The parties are ordered to meet and byt
no later thanNovember 23, 2020, to attempt resolution of these matter®bsent

19
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resolution, the matter will be heard on Plaintiffs’ motion for preliminary injunction.
parties shall determine a mutually agreeable hearing date and briefing schedule an

proposed dates to the Court prior to the expiration of this Order.

ITI1SSO ORDERED.
Q/‘MW-%

Dated: November 16, 2020
Hon. Dana M. Sabraw

United States District Judge
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