
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.  07-cv-00630-DME-MEH

NETQUOTE, INC., a Colorado corporation,

Plaintiff,

v.

BRANDON BYRD, an internet user making use of the IP Addresses 64.136.27.226 and
64.136.26.227, and

MOSTCHOICE.COM, INC., a Georgia corporation,

Defendants.

FINAL PRETRIAL ORDER

1.  DATE AND APPEARANCES

The Final Pretrial Conference was held on February 20, 2008 at 9:30 a.m. before

Magistrate Judge Michael E. Hegarty.  Heather Carson Perkins, Faegre & Benson LLP, 3200

Wells Fargo Center, 1700 Lincoln Street, Denver, Colorado 80203, Telephone:  (303) 607-3500,

and Daniel D. Williams, Faegre & Benson LLP, 1900 Fifteenth Street, Boulder Colorado 80302,

Telephone:  (303) 447-7700, appeared on behalf of Plaintiff.  Ryan L. Isenberg, Isenberg &

Hewitt, P.C., 7000 Peachtree Dunwoody Road, Bldg 15, Suite 100, Atlanta, Georgia  30328,

Telephone:  (770) 351-4400, appeared on behalf of Defendants.
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2.  JURISDICTION

This Court has subject-matter jurisdiction pursuant to 28 U.S.C. § 1331 with respect to

the Lanham Act claim and pursuant to 28 U.S.C. § 1332 with respect to the state-law claims and

counterclaim.  Jurisdiction is not contested.

3.  CLAIMS AND DEFENSES

Plaintiff’s Statement

Plaintiff NetQuote, Inc. (“NetQuote”) brings claims for common-law fraud, intentional

interference with contract, and false advertising under the Lanham Act.  Defendant Mostchoice

has brought a counterclaim for fraud.  The facts, legal theories, and relief sought on NetQuote’s

claims, and the facts, legal theories, and defenses to the counterclaim are as follows:

NetQuote is a Colorado-based company that sells insurance referrals to insurance brokers

and agents.  NetQuote operates websites found on the internet at www.netquote.com and

www.localinsurance.com.  Consumers may submit information through these websites containing

the consumers’ insurance needs, which NetQuote sells to its customers— insurance agents and

brokers— who then contact the consumer with an insurance quote.  Defendant Mostchoice.com,

Inc. (“Mostchoice”) is one of NetQuote’s competitors in the online insurance referral industry.

In September or October 2006, Mostchoice hired Defendant Brandon Byrd to submit false

online requests for insurance quotes through NetQuote’s website.  Working twenty hours per

week, Byrd submitted at least 3,521 false leads to NetQuote’s website.  Mostchoice concentrated

the effects of its cyber-attack to inflict the maximum harm on NetQuote’s business.  Each day, the

attack would be targeted to specific insurance products for specific metropolitan areas, which had

the effect of causing agents who served a certain metropolitan area and bought particular types of

http://www.netquote.com
http://www.localinsurance.com.
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leads to receive large quantities of false submissions on any given day.  Because NetQuote sells

each application it receives to multiple insurance agents, the damage from these bogus

applications is magnified.  NetQuote has determined that Mostchoice’s conduct caused it to

distribute the 3,521 bogus applications 12,123 times to 1,063 local accounts and 5 national

accounts.

All the while that Mostchoice and Byrd were submitting the bogus applications,

Mostchoice maintained on its website pages titled “Better Than NetQuote Leads” and “Better

Than NetQuote.com Leads” that claimed falsely that Mostchoice’s leads were of higher quality

than NetQuote’s.  Mostchoice’s web pages with these claims failed to inform potential customers

that Mostchoice was engaged in a campaign to sabotage the quality of NetQuote’s leads by

sending thousands of junk applications into NetQuote’s system.  The Mostchoice web pages also

contain the false statement that Mostchoice does not buy leads from other lead aggregators to re-

sell to Mostchoice customers when Mostchoice has in fact done so and currently is looking for

opportunities to continue doing so.

When Byrd completed each of his false applications, he received a web page from

NetQuote providing him with the name of the insurance agent or agents receiving the false lead,

which Byrd in turn inserted into a database of NetQuote’s insurance agent customers.  Since at

least the spring of 2007, Mostchoice has been marketing to the NetQuote agents whose identities

it discovered through its bogus submissions.  It has been successful in securing business from a

portion of these customers.

Once it became aware of the attack, NetQuote developed systems to stop the bogus

submissions.  Each time NetQuote developed systems to stop the bogus submissions, Mostchoice
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would change strategies to evade the blocks NetQuote had put in place.  While Mostchoice

claimed that it stopped its bogus submissions in July 2007, documents produced in discovery

prove that the submissions continued into September and November 2007.  Mostchoice has

continued its bogus submissions notwithstanding NetQuote’s initiation of this lawsuit and its

formal demand that Mostchoice cease and desist from doing so.  As recently as October 2007,

Mostchoice has refused to cease and desist from marketing to NetQuote’s agents whose identities

it discovered through its bogus submissions.

1. Fraud – Through the conduct described above, Mostchoice defrauded NetQuote

by barraging it with false claims pretending to be individuals requesting insurance quotations.

NetQuote’s customer list of insurance agents is a closely guarded secret.  Through the fraud,

Mostchoice was able to learn those names through surreptitious means.  In addition, through the

fraud, Mostchoice caused NetQuote customers to receive bogus leads from NetQuote, which

greatly upset NetQuote’s customers, harming NetQuote’s business reputation as an industry

leader with high quality leads and causing some of NetQuote’s customers to terminate.

NetQuote currently estimates that it will seek the following in compensatory damages for

its fraud claim:

• $973,786 for the loss of the HSBC account

• $148,582 for the loss of the SBLI account

• $1 million to $1.5 million for loss of 157 local accounts

• $51,000 in disgorgement damages for Mostchoice’s billings to customers of

NetQuote who received Mostchoice’s bogus leads

• $128,000 in personnel costs related to responding to Mostchoice’s attack
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• prejudgment interest at the statutory rate

Defendants’ conduct described above was fraudulent, malicious, wanton, and done in bad

faith.  Moreover, Defendants refused to cease and desist after this litigation commenced and after

NetQuote formally demanded that it do so.  Finally, Defendants aggravated the harm caused by

their conduct by increasing their marketing to NetQuote’s agents in retaliation for NetQuote filing

this lawsuit.  Accordingly, NetQuote seeks exemplary damages in the maximum amount permitted

by statute in addition to an award of compensatory damages.

Finally, NetQuote seeks an injunction ordering Defendants to:  (1) stop submitting

applications on NetQuote’s website; (2) stop all marketing to NetQuote customers whose

identities were provided to Mostchoice in response to Mostchoice’s false applications on

NetQuote’s websites (“the affected customers”); (3) terminate any contracts with the affected

customers that Mostchoice entered into after it began submitting its false leads in September

2006; and (4) remove from its databases the names of the affected customers.

2. Intentional Interference with Contract – Through the conduct described above,

Mostchoice also intentionally interfered with NetQuote’s relationships with 157 local accounts

and two national accounts in an attempt to steal these customers away from NetQuote and gain

their business for Mostchoice.  NetQuote had oral or written contracts with each of these

accounts.  Mostchoice knew or should have known that NetQuote has contracts with its

customers, including these 159 accounts.  Mostchoice’s conduct was wrongful in that it involved

fraud.  Its conduct also was wrongful because each bogus application contained false information,

and thus the conduct involved knowing misrepresentations.  Mostchoice’s conduct caused these

accounts to stop doing business with NetQuote.  The damages NetQuote claims are as follows:
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NetQuote currently estimates that it will seek the following in compensatory damages for

its intentional interference claim:

• $973,786 for loss of the HSBC account

• $148,582 for loss of the SBLI account

• $1 million to $1.5 million for loss of 157 local accounts

• $51,000 in disgorgement damages for Mostchoice’s billings to customers of

NetQuote who received Mostchoice’s bogus leads

• $128,000 in personnel costs related to responding to Mostchoice’s attack

• prejudgment interest at the statutory rate

Defendants’ conduct described above was fraudulent, malicious, wanton, and done in bad

faith.  Moreover, Defendants refused to cease and desist after this litigation commenced and after

NetQuote formally demanded that it do so.  Finally, Defendants aggravated the harm caused by

their conduct by increasing their marketing to NetQuote’s agents in retaliation for NetQuote filing

this lawsuit.  Accordingly, NetQuote seeks exemplary damages in an amount to be determined by

the jury in addition to an award of compensatory damages.

Finally, NetQuote seeks an injunction ordering Defendants to:  (1) stop submitting

applications on NetQuote’s website; (2) stop all marketing to NetQuote customers whose

identities were provided to Mostchoice in response to Mostchoice’s false applications on

NetQuote’s websites (“the affected customers”); (3) terminate any contracts with the affected

customers that Mostchoice entered into after it began submitting its false leads in September

2006; and (4) remove from its databases the names of the affected customers.
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3. False Advertising Under the Lanham Act – NetQuote’s Lanham Act claim is

premised on Mostchoice’s false and deceptive advertisements on its website titled “Better Than

NetQuote Leads,” “Better Than NetQuote.com Leads,” and the like.  The advertisements contain

“metatags” such that, when a prospective customer enters various search terms into Google,

Yahoo!, or other search engines, the result that appears, in large print and underlined, is “Better

Than NetQuote Leads” or a variant of that claim.  The prospective customer is then provided with

a computer link directing the user to Mostchoice’s false and deceptive advertisement comparing

Mostchoice’s services to NetQuote’s.

The advertisements contain statements that are both literally false and false by implication.

The advertisements are literally false in that they claim that Mostchoice does not purchase leads

from other lead aggregators when Mostchoice has in fact done so in the past and it continues to

seek out opportunities to do so in the future.  They are false by implication in that they imply that

Mostchoice’s leads are of higher quality than NetQuote’s without disclosing that Mostchoice has

sabotaged the quality of NetQuote’s leads.  Because Mostchoice’s conduct in creating the

advertisements and in sabotaging NetQuote’s leads was willful and intentional malicious conduct

involving a direct comparison between Mostchoice’s services and NetQuote’s, and because

Mostchoice’s advertisements contain at least one literally false statement, there is a presumption

that the advertisements have caused consumer confusion that has harmed NetQuote.  Mostchoice

has no evidence to rebut that presumption.

NetQuote seeks an injunction requiring Mostchoice to remove its advertisements

comparing its services to NetQuote’s and to remove from its website all occurrences of the false

statement that “[w]ith links posted on search engines like Google and Yahoo, Mostchoice.com
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prides itself on the fact that its only leads are from people who visit its site.”  NetQuote further

seeks an accounting of all sales to all customers that have visited the Mostchoice “Better Than

NetQuote Leads,” “Better Than NetQuote.com Leads,” and similar web pages and disgorgement

of all sales to such customers after the date that they visited those web pages.

4. Defense to Mostchoice Counterclaim – Mostchoice has brought a counterclaim

against NetQuote for fraud premised on about four dozen clicks on Mostchoice’s paid on-line

advertisements over the course of two years.  The conduct alleged is not fraud.  NetQuote’s

clicks on those paid advertisements were for the legitimate purpose of determining the content

linked to the advertisements.  They did not involve any misrepresentation of any kind. To the

extent that the click is considered a statement, it is a statement that the computer user wishes to

be directed to Mostchoice’s website advertisements, which accurately describes why NetQuote

employees clicked on Mostchoice’s advertisements.  Moreover, based on Mostchoice’s own

knowledge about the small percentage of persons that fill out a Mostchoice application after

clicking on a Mostchoice on-line advertisement, Mostchoice did not justifiably rely on the fact of

a click on its website as a representation that one of its applications would be completed.

Mostchoice contends that thousands of clicks on its website through an America Online

proxy server were made by a NetQuote employee.  NetQuote denies that these clicks came from a

NetQuote employee, and there is absolutely no evidence to support Mostchoice’s contention to

the contrary.  Mostchoice relies on speculation and opinions to support its allegation, but it lacks

any expert opinion testimony or actual factual evidence to support its claim that clicks through

AOL servers were made by NetQuote.



9

NetQuote asserts as an affirmative defense that Mostchoice failed to mitigate any

damages.  Mostchoice actively pursued various search engine companies for refunds for alleged

click fraud perpetrated by others and dedicated several employees to tracking and stopping click

fraud.  To the extent that it failed to pursue reimbursement from the search engines – which are

the parties that actually charged Mostchoice for the allegedly inappropriate clicks – it has failed to

mitigate its damages on this claim.

Defendants’ Statement

The parties are competitors in the Internet insurance lead generation industry.  There are

two fundamental differences between the two companies, being that (1) Netquote uses a system

of affiliates to generate leads and (2) Netquote offers incentives to individuals to complete its

insurance applications, who are interested in redeeming rewards and not really interested in

buying insurance.  These two differences result in Netquote offering a lower quality lead.

In addition, when a consumer would complete an application on the Netquote system,

Netquote identified the agents who would be receiving the application, whereas Mostchoice does

not.

In an effort to identify Netquote’s agent base, Mostchoice Chairman Michael Levy hired a

friend named Brandon Byrd to work from home on a part-time basis.  Byrd used his dial-up

account and submitted fictitious applications through the Netquote system for the purpose of

identifying Netquote agents.  Byrd was specifically instructed to only submit one application per

zip code per type of insurance to ensure that Netquote’s agents would not be inundated with his

applications.  Byrd submitted leads through Netquote’s system initially, and later changed to what

was believed to be an affiliate named localinsurance.com because that site was faster.  Byrd made
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submissions over the course of approximately nine (9) months from October 2006 – July, 2007.

Mostchoice denies that any further submissions were made subsequently, other than by Michael

Levy, who made a small number of submissions using his own information for the purpose of

preparing for his deposition in this case in September, 2007, and later an additional small number

related to Mostchoice’s forthcoming motion for summary judgment.  Further, Netquote has

admitted to instructing its employees to make applications to through the Mostchoice site and its

claims in this case are contradictory to its own business practices.

Byrd created a database of the agents that were identified by Neqtuote in response to his

submissions.  In March or April of 2007 Mostchoice added the e-mail addresses to its program

that sends out e-mail advertisements about Mostchoice.  Later in the Spring or Early Summer,

Mostchoice authorized certain members of its sales staff to contact the agents, who did not know

the source of information, which yielded very little in sales.

Mostchoice denies any attempt to sabotage, attack or otherwise harm Netquote, and

denies that Byrd’ submissions could have, or did cause any actual harm to Netquote.   Mostchoice

further denies Netquote’s claims that Byrd’s tactics changed as Netquote found ways to block his

submissions.  Mostchoice contends that Netquote had the ability to block Byrd’s submissions

within days, which is what Netquote officers believed had been done.

Fraud

Mostchoice contends that Netquote cannot satisfy its burden in proving any of the

elements of common law fraud.  Netquote’s contention that the submissions of fictitious

information constitute a misrepresentation is not supported by any Colorado legal authority.

Further, Netquote has insufficient evidence to demonstrate that any misrepresentation was made
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for the purpose of inducing an act that supports an action for fraud.  Additionally, Netquote

cannot prove justifiable reliance or any relationship between its claim of damages and the alleged

misrepresentation.

Tortious Interference

Mostchoice asserts that because it is undisputed that the parties are competitors that

Netquote must prove that its conduct was “wrongful” in the context of its claim for interference,

which is the functional equivalent of proving fraud, and Netquote’s tort claims can only yield a

single recovery.  Further, there is a lack of evidence of intent to interfere with Netquote contracts

or business relations, and it is not sufficient to identify such an ancillary consequence, if it could

be proven that this were the case.  Finally, as addressed below, there are no damages that have

been proximately caused by the Byrd submissions.

Damages

Netquote’s claims for damages fail because there is no evidence that any of Byrd’s

submissions caused it to lose any customers.  In addition, Netquote’s damages calculation

assuming causation is not supported by any legal authority, is not consistent with any recognized

theory for damage calculation, and application of its method is incorrect.

Mostchoice is not aware of any legal authority that would allow for disgorgement as a

remedy to a tort claim.  Should one be identified, and should Netquote prove that Mostchoice is

liable for some conduct that is compensable, Mostchoice contends that Netquote’s damages

would be the net profits associated with sales that are in addition any sales that it is likely to have

made anyway.

Finally, Netquote profited by the leads it generated from Byrd’s applications and has failed
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to take into account in its claims or damage calculation that it did not issue credits equal to the

amounts it charged its customers for the Byrd leads.

False Advertising

Netquote’s claims that Mostchoice has engaged in false advertising by claiming on a web

page that its leads are “better” are nothing more than puffery.  Netquote offers no evidence that

the claims that form the basis of any alleged misrepresentation involve and inherent or material

quality of a lead.  In fact, Netquote offers nothing more than a quote from a magazine article,

which Mostchoice believes to have been accurate at the time the quote was published.  Further,

any leads purchased from other lead generators are sold primarily to a few select customers, who

do not represent the type of agent that would be reading the pages.  The agents at issue are not

likely to receive purchased leads.

Mostchoice stands by its claims that it leads are better, though the particular web pages

Netquote complains of were published as a result of a dispute between the respective founders of

Netquote and Mostchoice.  In addition, Netquote has no evidence that anyone other than its own

employees or attorneys ever visited this page and the page is not linked to any advertising that

would drive agents or consumers to the page.

To the extent Netquote claims that Mostchoice statements are implicitly false, Netquote

has no evidence to support such a contention, and makes no claim for actual damages.  It limits

the remedies sought to an injunction more broad than it would be entitled to if it proved its case,

and seeks disgorgement.  With respect to disgorgement, Mostchoice has never sold a single lead

to an agent that has visited the pages at issue, and there is nothing to disgorge.  With respect to

the injunctive relief sought, the Court should limit any injunction to the scope necessary.  This any
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remedy should merely preclude statements found to be objectively false, rather than broadly

prohibiting any comparative advertising.

 Scope of Injunction

Netquote’s claim for an injunction as a remedy to a tort claim lacks authority and is

contradictory to its claim for damages.  Either Netquote has an adequate remedy at law in the for

of money damages, or it cannot calculate its damages, in which case it may be entitled to equitable

relief, but Colorado law does not recognize both as a remedy.

A list of licensed insurance agents is kept by each state insurance commissioner, and is

available to the public at large.  In addition, many of the agents identified by Byrd’s submissions

were already known to Mostchoice or were large national insurance carriers known to the general

public.

Counterclaim

Mostchoice has alleged that Netquote employees have engaged in click fraud.  Mostchoice

has identified 8,469 “clicks” believe to have originated from Netquote employees.  This is the

result of an analysis in which known submissions from Netquote identify a particular “user-agent.”

Netquote’s employees implicitly represented that it had a legitimate interest in getting to the

Mostchoice website via a link that was displayed resulting from an internet search.   The displayed

link is for sponsored advertising and there is a cost associated every time a user clicks on a link to

be directed to a Mostchoice page.  Mostchoice claims that Netquote employees clicked on such

sponsored links resulting in damage to calculable damage to Mostchoice in the amount of

$54,563.43.  In addition, Mostchoice seeks punitive damages as allowed by law.

4.  STIPULATIONS
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1. This Court has jurisdiction over the subject-matter of this action.

2. This Court has jurisdiction over the parties.

3. NetQuote is a Denver, Colorado-based company that sells insurance referrals to

insurance agents and brokers.

4. NetQuote maintains a website called www.netquote.com where potential insurance

consumers can complete applications requesting information from insurance agents and brokers.

5. NetQuote maintains another website called www.localinsurance.com where

potential insurance consumers can complete applications requesting information from insurance

agents and brokers.

6. NetQuote received 3,627,909 applications between October 1, 2006 and July 31,

2007.

7. From July 14, 2006 - June 14, 2007 Nequote offered 25 free leads to new agents

who were then obligated to use Netquote's lead service for 90 days.

8. On June 15, 2007 the number of free leads was reduced from 25 to 15.

9. An inactive account is one that has been terminated for 60 days.

10. Mostchoice is an Atlanta, Georgia-based company in the same business as

NetQuote and is a business competitor of NetQuote’s in the on-line insurance lead generation

industry.

11. In 2006, Mostchoice hired Defendant Brandon Byrd of Sandy Springs, Georgia.

12. As part of his job duties as an employee of Mostchoice, Byrd filled out

applications on NetQuote’s websites requesting insurance information.

http://www.netquote.com
http://www.localinsurance.com
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13. Byrd used fictitious names, addresses, and other information in the submissions.

Byrd knew that the information he was including in his submissions was fictitious.

14. Mostchoice knew that the information Byrd was providing in the applications on

NetQuote’s websites was fictitious.

15. Byrd attempted to group his submissions to NetQuote’s websites each day by the

geographic locale of the personal information he was submitting and by the type of insurance

quotations he was seeking.  Thus, for example, during a two-hour period on October 16, 2006, all

of Byrd’s submissions to the www.netquote.com website contained information on purported

customers in the Miami-Palm Beach-Fort Lauderdale area, all seeking life insurance quotations.

16. Byrd and Mostchoice intended for Byrd to receive responses from NetQuote to

the fictitious submissions identifying NetQuote’s insurance agent and broker customers.

17. NetQuote sold some or all of the applications Byrd submitted to insurance agents.

18. Byrd used a series of hundreds of individual e-mail accounts that he had created on

Yahoo! for his submissions to NetQuote.

19. Byrd received responses from NetQuote sent to the e-mail accounts Byrd had

created detailing specific insurance agents that would be in contact in response to Byrd’s fictitious

submissions.

20. Various insurance agents attempted to contact Byrd via the e-mail addresses he

provided in the fictitious submissions.

21. The documents numbered B0002 - B0640 are e-mails Byrd received both from

NetQuote and from insurance agents and brokers in response to Byrd’s fictitious submissions.

http://www.netquote.com
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22. The insurance agent information he received from NetQuote in response to the

fictitious submissions was incorporated into a database which was transmitted to Michael Levy at

Mostchoice.

23. The documents numbered MCSS Page 00001-04927 are copies of the NetQuote

web pages listing matching insurance agents that Byrd received in response to his fictitious

submissions.

24. Mostchoice added the names of the insurance agents Byrd compiled from his

fictitious submissions to its marketing database, unless the agent was already present.

25. Mostchoice sent e-mail solicitations to various insurance agents for whom e-mail

addresses were provided in response to Byrd’s fictitious submissions.

26. In the late spring or early summer, Mostchoice allowed its sales agents to contact

the insurance agents by telephone whose names Byrd had compiled to solicit the insurance agents

to become Mostchoice customers.

27. Mostchoice continued to complete applications on NetQuote’s

www.localinsurance.com website after NetQuote filed this lawsuit and after it demanded that

Mostchoice cease and desist from doing so.

28. Mostchoice solicited business from some of the insurance agents whose names

Byrd compiled from his fictitious submissions after NetQuote filed this lawsuit and after

NetQuote demanded that Mostchoice cease and desist from doing so.

29. NetQuote had contracts with each of the 157 local accounts set forth in the

document numbered SD0020-22.

30. HSBC received a total of 4826 leads from NetQuote.

http://www.localinsurance.com
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31. SBLI received 1863 leads from NetQuote.

32. As of August 16, 2005, NetQuote had 81 customers who had active accounts for 7

continuous years.

33. Mostchoice maintains pages on its website with the statements “‘Better Than

Netquote Leads” and  “Better Than Netquote.com Leads.” (referred to as Mostchoice’s “‘Better

Than NetQuote Leads’ pages”).

34. Mostchoice has maintained one or all of the “Better Than NetQuote Leads” pages

on its website notwithstanding NetQuote’s request that Mostchoice remove the pages.

35. Mostchoice maintains multiple pages on its website that quote from an Inc.

magazine article published in August, 2006 in which CEO Martin Fleischmann is quoted as stating

“Mostchoice.com prides itself on the fact that its only leads are from people who visit its site,”

meaning that Mostchoice did not purchase leads from other lead aggregators for re-sale by

Mostchoice.

36. Between one and two years ago, for a short period of time Mostchoice purchased

leads from LeadCo and re-sold the leads to various Mostchoice insurance agent customers.

37. Between one and two years ago, for a short period of time Mostchoice purchased

leads from Norvax and re-sold the leads to various Mostchoice insurance agent customers.

38. Over the last year, Mostchoice has considered purchasing leads from other

companies for resale to Mostchoice’s insurance agent customers.

39. Under the doctrine of respondeat superior, Mostchoice is responsible for Byrd’s

conduct relating to the facts alleged in this action.

5.  PENDING MOTIONS
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a. Defendants’ Motion for Summary Judgment, filed on December 14, 2007.

Plaintiff’s Response was filed on January 3, 2008 and Defendants Reply was filed on January 18,

2008.

b. Defendants’ Motion to Exclude Expert Testimony, filed on December 14, 2007.

Plaintiff’s Response was filed on January 3, 2008, Defendants Reply was filed on January 18,

2008, Defendants’ Supplemental Submission of Defendants’ Expert Report was submitted for

filing on January 23, 2008 and approved for filing on February 4, 2008, and Plaintiff’s Surreply

concerning the Defendants’ Expert Report is to be filed on or before February 22, 2008.

c. Plaintiff’s Motion for Summary Judgment on Defendant’s Counterclaim, filed on

December 18, 2007.  Defendant’s Response was filed on January 7, 2008 and Plaintiff’s Reply

was filed on January 18, 2008.

6.  WITNESSES

a. See Plaintiff’s List of Nonexpert and Expert witnesses attached as Exhibit A.

b. See Defendants’ List of Nonexpert and Expert Witnesses attached as Exhibit B.

7.  EXHIBITS

a. See Joint Exhibit List attached hereto as Exhibit C.

b. Copies of listed exhibits must be provided to opposing counsel and any pro se

party no later than five days after the final pretrial conference.  The objections contemplated by

Fed. R. Civ. P. 26(a)(3) shall be filed with the clerk and served by hand delivery or facsimile no

later than 11 days after the exhibits are provided.
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c. The parties stipulate and agree to exchange copies of demonstrative exhibits on

April 14, 2008, or two weeks before trial, which is earlier.  Demonstrative exhibits need not be

listed separately on the Exhibit List set forth as Exhibit C to this Order.

8.  DISCOVERY

Discovery will be complete on February 13, 2008.

9.  SPECIAL ISSUES

Defendants’ Position:  Defendants seek to take depositions of out of state witnesses for

use at trial.  These witnesses would be divided into essentially two categories: (1) the 157

customers Netquote claims to have lost as a result of Byrd’s submissions for which the Court

previously denied discovery depositions, and (2) the eight (8) witnesses identified by Mostchoice

as individuals with knowledge of Netquote’s lead quality.

Plaintiff’s Position:  Mostchoice previously moved for similar relief and the Court denied

Mostchoice’s motion for failure to demonstrate good cause.  (See Dkt. # 104).  Mostchoice did

not appeal that decision to Judge Ebel.  There is no reason, at this late date, for the Court to

revisit this issue.  As NetQuote explained in its response to MostChoice’s initial motion, (Dkt. #

99 at 5-8), there is no good cause to permit hundreds of additional depositions in this matter.

10.  SETTLEMENT

a. Counsel for the parties and any pro se party met in person on August 10, 2007 to

discuss in good faith the settlement of the case.

b.   The participants in the settlement conference included counsel, party

representatives, and any pro se party.

c. The parties were promptly informed of all offers of settlement.
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d. Counsel for the parties and any pro se party do not intend to hold future settlement

conferences.

e. It appears from the discussion by all counsel and any pro se party that there is little

possibility of settlement.

f. No future settlement conferences are planned.

g. Counsel for the parties and any pro se party considered ADR in accordance with

D.C.COLO.LCivR.16.6.

11.  OFFER OF JUDGMENT

Counsel and any pro se party acknowledge familiarity with the provision of Rule 68 (Offer

of Judgment) of the Federal Rules of Civil Procedure.  Counsel have discussed it with the clients

against whom claims are made in this case.

12.  EFFECT OF FINAL PRETRIAL ORDER

Hereafter, this Final Pretrial Order will control the subsequent course of this action and

the trial, and may not be amended except by consent of the parties and approval by the court or by

order of the court to prevent manifest injustice.  The pleadings will be deemed merged herein.

This Final Pretrial Order supersedes the Scheduling Order.  In the event of ambiguity in any

provision of this Final Pretrial Order, reference may be made to the record of the pretrial

conference to the extent reported by stenographic notes and to the pleadings.

13.  TRIAL AND ESTIMATED TRIAL TIME; FURTHER TRIAL
PREPARATION PROCEEDINGS
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1. The case will be tried to a jury for purposes of money damages and to the court for

purposes of injunctive relief.

2. Plaintiff’s Position:  Plaintiff estimates that ten trial days are required.

Defendant’s Position:  Depending on how the Court rules on the presentation of

additional witnesses, the trial time could be extended to as many as twenty days.

3. The trial will be held in Denver, Colorado.

4. The parties shall contact Judge Ebel’s Chambers to have this matter set for trial

and to schedule a Final Trial Preparation Conference.

DATED this _____ day of February, 2008.

BY THE COURT:

____________________________________
United States Magistrate Judge

APPROVED:

s/Heather Carson Perkins
David W. Stark
Heather Carson Perkins
FAEGRE & BENSON LLP
3200 Wells Fargo Center
1700 Lincoln Street
Denver, Colorado 80203
Telephone:  (303) 607-3500
Facsimile:   (303) 607-3600
E-mail:  dstark@faegre.com
              hperkins@faegre.com

s/Ryan L. Isenberg
Ryan L. Isenberg
ISENBERG & HEWITT, P.C.
7000 Peachtree Dunwoody Road, Bldg 15,
Suite 100
Atlanta, Georgia  30328
Telephone:  (770) 351-4400
Facsimile:   (678) 990-7737
E-mail:  ryan@isenberg-hewitt.com

Counsel for Defendants Mostchoice.com,
Inc. and Brandon Byrd

mailto:dstark@faegre.com
mailto:hperkins@faegre.com
mailto:ryan@isenberg-hewitt.com
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Daniel D. Williams
Teresa Taylor Tate
FAEGRE & BENSON LLP
1900 Fifteenth Street
Boulder, Colorado 80302
Telephone: (303) 447-7700
Facsimile:  (303) 447-7800
E-mail:  dwilliams@faegre.com
              ttate@faegre.com

Counsel for Plaintiff NetQuote, Inc.

mailto:dwilliams@faegre.com
mailto:ttate@faegre.com

