
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-O2416-RPM-BNB

CYNTHIA M. MARTINEZ,

Plaintiff,

v.

JOHN E. POTTER, Postmaster General, United States Postal Service,

Defendant.

SETTLEMENT AGREEMENT

It is hereby stipulated and agreed by and between .the undersigned parties and

their attorneys that this action be settled, compromised, and dismissed in accordance

with the following terms:

1. Defendant John E. Potter, in his official. capacity as Postmaster General

(hereinafter -Defendant-). hereby agrees to the following terms and conditions:

(a) Defendant agrees to reinstate Plaintiff to her former position, Supervisor

Customer Services, EAS-17, Montclair Station, Denver, Colorado.

Plaintiffs assigned work schedule shaJl be 6:30 a.m. to 3:30 p.m., with

Saturday and Sunday off, which schedule shall not be unreasonably

changed unless the legitimate business needs of the Postal Service

require otherwise. Plaintiff shall be reinstated effective June 20, 2009, with

a start date of June 22, 2009. or as soon thereafter as reasonably

possible. Defendant shaD provide 30 days training on the job at Montclair

1

Martinez v. Potter Doc. 33 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/colorado/codce/1:2007cv02416/104866/
http://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2007cv02416/104866/33/1.html
http://dockets.justia.com/


Station to allow plaintiff to become familiar with the position and any

changes that may have occulTed since her removal.

(b) Defendant agrees to provide all applicable back pay and benefits as if

Plaintiff had continually remained employed with the Postal Service.

Including interest {per Postal Service ELM Section 436.73, at the Federal

Judgment interest rate) from the date of her removal, January 26.2007.

until June 22, 2009, the time she is set to commence work in the position

identified in Paragraph 1 (a), above. Said back pay and restoration of

benefits shall be made within 60 days the date this Agreement is signed

by all the parties. Plaintiff agrees to cooperate with the Postal Service's

efforts to timely process this provision. The back pay calculations shall

take into account and include any salary increases that Plaintiff would

have received, including without limit the PFP pay raises of 5.0% for FY

2007 and 5.0% for FY 2008. had she remained employed in her former

level 17 Supervisor position at Montclair Station. The benefits to be

restored shall include all sick and annual leave. time in service for

retirement and seniority purposes, insurance, and any other benefits

whi.ch Plaintiff would have received had she remained employed

continually employed. Re-credited annual leave shall be treated as

uncapped per the exception to Postal Service ELM Section 436.2.d. with

Plaintiff to have up 2 years to use or sell back any excess leave.

(c) Defendant agrees to rescind Plaintiffs removal and to expunge all

references to her removal from her OffIcial Personnel File (OPF) within 30
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days from the date this Agreement is signed by all the parties.

Defendant agrees to pay Plaintiffs attorney, Hartley D. Alley, Esq. (Tax(d)

EIN 841049937) a lump sum in the amount of $65.560.00, 8S and for

attorney's fees and costs, within 60 days from the date this Agreement is

and mailed to: Hartley Alley, Atty., 23107 Fairway erg., San Antonio, TX

78258-7129. The Postal Service will not withhold any amount from this

lump sum for taxes or other reasons, but will report the amount to the IRS

on a form 1099 for both Plaintiff and Mr. Alley.

Defendant agrees that an email will, within 30 days from the date this
(e)

agreement is signed by all parties. be sent to Dean Granholm. Valerie

Martin, Selwyn Epperson, Roland Fuentes and the entire

ColoradolWyoming DIstrict Labor Relations staff, with copy to Plaintiffs

counsel at hartleydalley@netzero.net, notifying them that Plaintiff's

removal has been overturned by the federal district court and attad1lng a

copy of Judge Match's decision of March 16,2009

Defendant agrees that. as required by law. it shall not retaliate against or
(f)

harass Plaintiff on account of her having appealed the removal and having

pursued the claims resolved herein.

(g) The parties shall jointly file a copy of this Settlement Agreement in the

MSPB appeal of Plaintiff's removal.

2. In retum for the consideration recited In paragraph one, and except as

provided in paragraph three below, Plaintiff agrees1O dismiss with prejudice any and all
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complaints, appeals or claims she may have relating to her employment with the Postal

Service, including the above-captioned case, up to the date she signs this Agreement.

Plaintiff further agrees that the aforesaid consideration in paragraph one .is tendered

and accepted in full settlement and satisfaction of any and all claims and demands, of

whatever nature, including attorney's fees and costs, that Plaintiff, her heirs, executors,

administrators or assigns, had, may have, or may hereafter discover against the

Defendant, or the United States of America. its agencies, agents, servants or

employees based on events occurring prior to the date this agreement is fully executed,

including all claims alleged in this case, and any claims accrued as of the date of this

agreement arising out of her employment with the federal government.

3. Both Plaintiff and Defendant submit a joint stipulation for remand to the U.S.

District Court (Judge Matsch) requesting the court to remand this case back to the Merit

Systems Protection Board with direction for the MSPB to maintain authority to enforce

this Agreement, if enforcement is necessary. In the event the court declines to do so,

then the parties agree to include a request in the joint stipulation that jurisdiction for

enforcement remain with the Court until the parties dismiss the case upon completion of

performance under this Settlement Agreement

4. This agreement shall not constitute an admission of liability or fault on the

part of the Defendant.

5. In conjunction with this stipulation, the parties further agree that they will, in

conjunction and consistent with Section 3, above, execute and file a Stipulated Motion

to Dismiss pursuant to Fed. R. CiV. P. 41(a)O){A}(ii), dismissing this case with prejudice.

.





9. This Agteement cannot be modified or amended except by an instrument in

writing, agreed to and signed by the parties. nor shaH any provisk>n hereof be waived

other U'Ian by a written waiver. ~ned by !he parties.

10. Ths Agreement shall be bilding upon and inure to the benefit of Plaintiff

and Defendant and their ~ve heirs, executors, $Ucc~rs, assigns, and persooal

representatives, including any persoo, entity, depar1ment, or agency sU<X:eeding to the

interests « obUgations of any party hereto. or having an Interest herein.

11. The provisK>ns of this Agreement shall be deemed severable, aOO any

invaJicfliy or unenfort:eabiity of anyone or more of its provisions shall not affed the

val'kiity or enfo~ility of the other pn)Yis~ herein.

12. Plaintiff acknowledges that she has di~ - ~ this Agreement with her-

counsel, who has explained the Agreement to her. and that she understands all of the

terms and oonditions of this Agreement. Plaintiff further a~edges that she has

read this Agreement. understands the contents thereof. and executes fttisAg reement of

her own free ad and deed. The undersignOO represent that they are fuUy authorized to

enter into this ag~enl

~~~ ~ 7'1. '71? Q4;Z:: --Cynthia M. Martinez - - ~

Plaintiff
Date: Co - / s-. 09

DAVID M. GAOUEnE

~:~:~~U;i~(~~eS ~~~ Br...~ ~
Assistant U.S. Attorney
1225 Seventeenth St., Suite 700
Denver, CO 80202
(303) 454-0100
Attorney for Defendant

Date: .~241~~-
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~~
ROOerk* Eves
United Slates Pt8ta Servk8

Date: _.~L~_fl-

v--
He ,iiAlley
23107 F BIg.
San AntonkJ, TX 78258-7129
(303) 431-8060
hartieydalley@netzero.net
Attorney for Ptakttiff

Date: -~~~(Q+-
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