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United States District Court,
D. Colorado.

Peter GEORGACARAKOS, Plaintiff,
v.

WILEY, Cruz, Javernick, Collins, Sudlow, Madis-
on, Church, Lt. John Doe, Heim, Martinez, Fenlon,
Denney, Nalley, Baxter, Watts, Pugh, Hood, Her-
schberger, Lappin, Bureau of Prisons, Dept. of
Justice, and United States, Defendants. FN1

FN1. The Plaintiff concedes (# 137) that
claims against certain named Defendants-
specifically “Unknown Executive Pan-
el”-should be dismissed. Accordingly, the
claims against that entity are dismissed and
the Court has modified the caption of this
action to omit that entity as a party.

Civil Action No. 07-cv-01712-MSK-MEH.

Sept. 12, 2008.

Peter Georgacarakos, Florence, CO, pro se.

J. Benedict Garcia, U.S. Attorney's Office, Denver,
CO, for Defendants.

OPINION AND ORDER GRANTING MOTION
TO DISMISS FOR LACK OF PERSONAL

JURISDICTION AND DENYING REMAINING
PENDING MOTIONS

MARCIA S. KRIEGER, District Judge.

*1 THIS MATTER comes before the Court pursu-
ant to the Plaintiff's Objections (# 160) to the May
1, 2008 Report and Recommendation (# 144) of
United States Magistrate Judge Michael E. Hegarty
that the Plaintiff's Motion for Preliminary Injunc-
tion (# 16) be denied; the Plaintiff's Motion for
Summary Judgment (# 84); the Plaintiff's Motion

for Reconsideration (# 92) of an order dismissing
FN2 a prior lawsuit by the Plaintiff, Georgacarakos
v. Watts, D.C. Colo. Case No. 04-cv-02590-ZLW,
on the grounds that the rationale for that order was
later abrogated by Jones v. Bock, 549 U.S. 199
(2007); Defendants Baxter, Denny, Lappin, Nalley,
and Watts' (“the BOP Defendants”) Motion to Dis-
miss (# 123) for lack of personal jurisdiction, and
the Plaintiff's response (# 128 FN3, 137); the De-
fendants' Motion to Dismiss (# 124, as amended #
180-2), the Plaintiff's response (# 137, as amended
# 193), and the Defendants' reply (# 216); the
Plaintiff's “Motion for a More Definite
Statement”(# 131); the Plaintiff's “Motion for a
Rule 12 Preliminary Hearing”(# 157); the Plaintiff's
Motion Requesting the Taking of Judicial Notice (#
194); the Plaintiff's “Ex Parte Motion for Judgment
of Default”(# 200), which the Court treats as a
reply in support of the Plaintiff's Motion for Recon-
sideration; the Plaintiff's “Pro Se Motion ... to Or-
der the Magistrate and AUSA to Cease Mocking
His Pleadings and Afford them the Respect Re-
quired”(# 247); and the Plaintiff's “Motion for
Judge to Render Decision on Preliminary Injunc-
tion....”(# 275).

FN2. The relief requested by this motion is
unclear. On the one hand, the Plaintiff cites
to Fed.R.Civ.P. 60(b)(5), seeking “relief”
from the order dismissing the prior case.
On the other hand, the motion requests that
this Court “backdat[e] the present
[Amended Complaint] nunc pro tunc to the
date of the originally filed action,” appar-
ently to preserve the filing date of the
earlier case for statute of limitations pur-
poses.

FN3. The Plaintiff has filed a “Motion for
Judicial Estoppel of Defense”(# 128),
which, based on its contents, the Court
treats as a supplemental response to the
BOP Defendants' personal jurisdiction mo-
tion.
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FACTS

The pro se Amended Complaint (# 100) is some-
what discursive, but the basic operative facts of this
case seem to be fairly simple. In 2003, the Plaintiff,
an inmate of the U.S. Bureau of Prisons (“BOP”)
was involved, with others, in the murder of another
inmate. The Plaintiff was convicted of second de-
gree murder and initially sentenced to life in prison,
although subsequent developments resulted in that
sentence being reduced to 30 years imprisonment.

As a result of his involvement with the murder, the
Plaintiff was assigned to the United States Peniten-
tiary, Administrative Maximum (“ADX”) in
Florence, Colorado, where he was placed in the
highly-restrictive control unit. In or about March
2003, the Plaintiff was released from the control
unit and assigned to a “general population” tier
within ADX. The Plaintiff contends that he is eli-
gible under BOP regulations for assignment to a
less-restrictive facility, that his current conditions
of confinement at ADX are unconstitutional, and
that various other discrete acts, discussed more
fully below, have violated his constitutional rights.

The Amended Complaint asserts a number of Bi-
vens-type FN4 claims. In Claim 1, the Plaintiff al-
leges that the Defendants conspired to deprive him
of rights secured by the First, Fifth, and Eighth
Amendments to the U.S. Constitution. Specifically,
the Plaintiff contends that the “general population”
unit at ADX is effectively indistinguishable from
the control unit, and that according to BOP Regula-
tion 5100.08, he should be classified as a “Medium
Custody Prisoner” eligible for transfer to a lower-
security institution.

FN4. In Bivens v. Six Unknown Named
Agents of Fed. Bureau of Narcotics, 403
U.S. 388 (1971), the Supreme Court recog-
nized a private right of action in favor of
victims of constitutional violations com-
mitted by federal agents in the perform-
ance of their official duties. 403 U.S. at
396-97; Van Dinh v. Reno, 197 F.3d 427,

432 (10th Cir.1999).

*2 Claim 2 builds somewhat upon Claim 1. It as-
serts that the Defendants have engaged in religious
discrimination by classifying the Plaintiff's reli-
gion-Paganism-as “white supremacy” in order to
justify keeping the Plaintiff “in solitary confine-
ment” for years although they have released simil-
arly-situated prisoners with more extensive criminal
histories who practice other religions

In Claim 3, the Plaintiff alleges that Defendants
Martinez, Javernick, Helm, Wiley, Nalley, Watts,
the BOP, the U.S. Department of Justice, and the
United States “deprived Plaintiff of all his religious
property in August 2006,” without just cause or due
process, and in violation of various BOP regula-
tions. The Amended Complaint describes the prop-
erty at issue as “thousands of pages of original re-
search, art, and creative writing” that was “deemed
unworthy of religious protection.” FN5

FN5. This claim also alleges that, in an at-
tempt to prevent the destruction of his
property, the Plaintiff engaged in a
“disruptive protest” for which he was dis-
ciplined with a year of solitary confine-
ment. The Plaintiff alleges that Defendants
Nalley and Watts destroyed a memor-
andum punishing him for that disruption. It
is not clear whether the Plaintiff purports
to assert a separate claim based upon the
destruction of that record, or whether he
simply offers it was proof of “the conspir-
acy” alluded to in Claim 1.

Claim 4 is also related somewhat to Claim 1. It al-
leges that Defendants Wiley, Cruz, Javernick,
Collins, Sudlow, Madison, Fenlow, Denney, Nal-
ley, Baxter, Watts, Lappin, the BOP, the Depart-
ment of Justice, and the United States have “created
and propagated ‘control units'-i.e. solitary confine-
ment units-but have circumvented all due-process
and humanitarian protective guidelines by fraudu-
lently asserting on paper that these units are
‘general population.”He asserts that these “general
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population” units are “24/7 ‘lock-down’ units” that
amount to solitary confinement. The Plaintiff con-
tends that “it is unlawful to leave prisoners suffer-
ing from clinical depression” (such as himself) in
such isolation units. The Plaintiff further alleges
that the Defendants have shown deliberate indiffer-
ence to his medical needs in violation of the Eighth
Amendment. He contends that his isolation has
caused him to suffer a variety of ailments, but that
the Defendants “steadfastly insisted that since his
total isolation is called ‘general population,’ they
are not responsible.”

Claim 5 relates to Claim 3. It alleges that the
Plaintiff was subjected to the use of excessive force
in violation of the Fourth, Fifth, and Eighth
Amendments to the U.S. Constitution based on an
incident in the summer of 2006, when he protested
the destruction of his property by engaging in
“nonviolent civil disobedience,” namely, going
“into an open ‘common’ area during his time to
shower and refus[ing] to return to his cell.”He al-
leges that Defendants Church, Wiley, and Doe
“engaged two fully-armored and armed riot control
squads” and unlawfully used “nonlethal firearms
and chemical agents” to return him to his cell. He
contends that after being subdued, he was
“subjected to two days of physical torture by being
‘four-pointed’ to a slab of concrete” in violation of
various regulations governing the use of restraints.

The same claim also appears to invoke a separate
issue in which the Plaintiff was placed on
“disciplinary segregation status” for a year in
March 2007. He contends that the designation was
without due process and exceeded the maximum 60
day period permitted for such designation. In addi-
tion, he contends that Defendants Church and Doe
“used a machine to subject him to ‘pepper spray’ “
which he claims was “outlawed in 1972 by the U.N.
Biological Weapons Convention.”

*3 Claim 6 appears to be thematically connected to
Claims 1 and 4. It asserts that Defendants Wiley,
Nalley, Watts, Hershberger, and Lappin “allowed
the removal of radios from cells in solitary confine-

ment, even though they are required” under BOP
regulations. He contends that “at the ADX, a cell
without a radio is, by definition, ‘disciplinary se-
gregation,’ “ and that the imposition of such discip-
line must be pursuant to a determination by a dis-
ciplinary hearing officer. He also contends that “a
radio and a television are specifically provided at
the ADX because isolation for a prolonged period
causes severe mental deterioration,” but that De-
fendant Wiley “removed all t.v./radio sets from [the
Special Housing Unit], thus subjecting Plaintiff to
disciplinary segregation over and over, when his
detention was only Administrative.” He asserts that
“the Defendants have recently invented ‘t.v.-radio
restriction,’ a nonexistent sanction that effectively
enables the imposition of years of disciplinary se-
gregation at a time for any trivial offense.”

Finally, Claim 7 asserts that Defendants Wiley,
Nalley, Watts, BOP, the Department of Justice, and
the United States “have placed arbitrary and capri-
cious restrictions on intellectual material without
any required balancing of penological needs and
free expression.”He alleges both a prohibition on
“paperback and even unbound material” and “a sys-
temic obstruction of his every attempt to prepare
and submit manuscripts for publication.”He asserts
that he has been deprived of access to a typewriter
in violation of BOP regulations, that ADX staff re-
fuse to make photocopies he proposes to pay for,
and that the mailroom “reject[s] his own writings
[because] they are ‘publications not received by a
publisher.’ “ He contends that this rendered him
“unable to publish a book from the time it was writ-
ten in 1998 until just months ago.” He further al-
leges that a new policy was recently enacted that
prohibits receipt of “every book unless purchased
retail by prisoners,” but that such policy lacks any
meaningful security justification. He states that
“research texts are the most expensive,” and that
“the more intelligent one's pursuits, the more stifled
one's capacity.”

The parties have filed a variety of motions, which
the Court will address in individual detail as part of
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its analysis.

ANALYSIS

A. Standard of review

In considering the Plaintiff's filings, the Court is
mindful of his pro se status, and accordingly, reads
his pleadings liberally. Haines v. Kerner, 404 U.S.
519, 520-21 (1972). However, such liberal con-
struction is intended merely to overlook technical
formatting errors and other defects in the Plaintiff's
use of legal terminology and proper English. Hall v.
Bellmon, 935 F .2d 1106, 1110 (10th Cir.1991).Pro
se status does not relieve the Plaintiff of the duty to
comply with the various rules and procedures gov-
erning litigants and counsel or the requirements of
the substantive law, and in these regards, the Court
will treat the Plaintiff according to the same stand-
ard as counsel licensed to practice law before the
bar of this Court. See McNeil v. U.S., 508 U.S. 106,
113 (1993); Ogden v. San Juan County, 32 F.3d
452, 455 (10th Cir.1994).

B. Motions to Dismiss

*4 Because the motions to dismiss implicate both
the Court's jurisdiction over certain defendants and
the sufficiency of claims in the Amended Com-
plaint, the Court resolves those motions first.

1. Personal jurisdiction

The BOP Defendants-Defendants Baxter, Denny,
Lappin, Nalley, and Watts-move to dismiss the
claims against them for lack of personal jurisdiction
under Fed.R.Civ.P. 12(b)(2).

In reviewing a Motion to Dismiss pursuant to Rule
12(b)(2), the Plaintiff bears the burden of establish-
ing that personal jurisdiction exists. Soma Medical
Intern. v. Standard Chartered Bank, 196 F.3d 1292,
1295 (10th Cir.1999); Omi Holdings, Inc. v.. Royal
Ins. of Canada, 149 F.3d 1086, 1091 (10th

Cir.1998). Where a court chooses not to conduct an
evidentiary hearing, the Plaintiff need only make a
prima facie showing of jurisdiction by showing,
through affidavits or otherwise, facts that, if true,
would support jurisdiction over the Defendants.
Omi Holdings, 149 F.3d at 1091 Soma, 196 F.3d at
1295. The allegations of a Complaint must be taken
as true unless contradicted by the Defendant's affi-
davits, Behagen v. Amateur Basketball Ass'n. of
U.S.A., 744 F.2d 731, 733 (10th Cir.1984), and to
the extent that the affidavits contradict allegations
in the Complaint or opposing affidavits, all disputes
must be resolved in the Plaintiff's favor and the
Plaintiff's prima facie showing is sufficient. Id.

Here, neither party has offered affidavits in support
of or in response to the motion, and thus, the Court
refers only to the face of the Amended Complaint.
The Amended Complaint alleges that Defendant
Baxter is the BOP's National Director of Psycholo-
gical Services, and is located in Washington, D.C..
It alleges that Defendant Denney is the BOP's Re-
gional Director of Psychological Services, located
in Kansas City, Kansas. Defendant Nalley is the
Regional Director of the BOP, located in Kansas
City, Kansas. Defendant Watts is the Administrat-
ive Remedies Coordinator for the BOP, located in
Washington, D.C. Defendant Lappin is the National
Director of the BOP, located in Washington, D.C.
None of these Defendants are alleged to reside or
work in Colorado.

To comport with the due process clause of the 14th
Amendment, the Court may not exercise personal
jurisdiction over a defendant who is not a resident
of Colorado unless that defendant is shown to have
sufficient “minimum contacts” with the State of
Colorado. International Shoe Co. v. Washington,
326 U.S. 310 (1945). Such “minimum contacts”
with the forum state exist when the maintenance of
the suit does not offend “traditional notions of fair
play and substantial justice.” Int'l. Shoe, 326 U.S. at
316. The “minimum contacts” test examines wheth-
er the defendant has purposefully directed its activ-
ities at residents of the forum state, whether the
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claims asserted arise out of that purposeful direc-
tion of activity, and whether the assertion of juris-
diction under the circumstances is reasonable and
fair. Burger King Corp. v. Rudzewicz, 471 U.S.
462, 474 (1985); Teierweiler v. Croxton and Trench
Holding Co., 90 F.3d 1523, 1532-33 (10th
Cir.1996).

*5 The Amended Complaint does not specifically
allege facts that would subject the nonresident BOP
Defendants to personal jurisdiction in the State of
Colorado. The 10th Circuit has previously found
that personal jurisdiction in Colorado over national
and regional officials of the BOP does not arise
simply because those officials have exercised su-
pervisory responsibility over the BOP's operations
in Colorado, or because an inmate has directed
written complaints to the officials. Hill v. Pugh, 75
Fed.Appx. 715, 719 (10th Cir.2003) (unpublished)
(“It is not reasonable to suggest that federal prison
officials may be hauled into court simply because
they have regional and national supervisory re-
sponsibilities over facilities within a forum state”).
The Plaintiff here has alleged nothing more than
that which Hill found insufficient. For example, he
asserts that the BOP Defendants were placed on no-
tice of the allegedly unconstitutional conditions at
ADX by his various grievances, and that their fail-
ure to remedy the situation constitutes acquies-
cence. This is indistinguishable from the situation
in Hill in which the inmate and his attorney had re-
peatedly complained in writing to the BOP offi-
cials, without success.

Similarly, the Plaintiff asserts that the BOP offi-
cials are responsible for failing to train or supervise
the local ADX staff, but the Amended Complaint
does not clearly and specifically allege which BOP
Defendants had specific responsibility for training
or supervising specific ADX staffers. At best, the
Plaintiff has merely alleged a generalized failure to
supervise. This is insufficient, as respondeat super-
ior liability is not available in a Bivens action such
as this. See e.g. Lopez v. U.S. 129 F.Supp.2d 1284,
1293 n. 1 (D.N.M.2000), citing Bibeau v. Pacific

Northwest Research Found., 188 F.3d 1105, 1114
(9th Cir.1999). Likewise, the Plaintiff asserts that
the BOP Defendants are part of a “conspiracy”
against him, but his allegations of this conspiracy
are simply conclusory. He does not allege any spe-
cific facts that would demonstrate each BOP De-
fendant's joinder in an agreement to deprive him of
constitutional rights. Id., citing Weatherall v.
Scherbarth, 2000 WL 223576 (10th Cir.2000)
(unpublished), citing Boddie v. Schneider, 105 F.3d
857, 862 (2d Cir.1997) (“a complaint containing
only conclusory, vague, or general allegations of
conspiracy to deprive a person of constitutional
rights cannot withstand a motion to dismiss”). Ac-
cordingly, the Court finds that the Amended Com-
plaint does not make any specific assertions of con-
duct by the BOP Defendants that would amount to
a purposeful direction of activity into Colorado,
such that the exercise of personal jurisdiction over
them is appropriate.

The Plaintiff contends that certain of the BOP De-
fendants successfully raised personal jurisdiction
objections to a similar suit he filed in the U.S. Dis-
trict Court for the District of Columbia, and sug-
gests that the Court should judicially estop these
Defendants from raising a personal jurisdiction de-
fense in this suit after having successfully repelled
jurisdiction in the District of Columbia. See Geor-
gacarakos v. Watts, 2007 WL 1541501
(D.D.C.2007). In the District of Columbia case, the
court found that the complaint failed to allege the
residence of any defendant and the only alleged
connection that any Defendant had to the District of
Columbia was that Defendant Watts was employed
by the BOP in Washington, D.C. As to this point,
the court found that maintaining the office was “by
itself ... insufficient to confer personal jurisdiction
over a BOP official.”Citing Cameron v. Thron-
burgh, 983 F.2d 253, 256 (D.C.Cir.1993).

*6 The Court finds nothing in the District of
Columbia decision that would judicially estop the
BOP Defendants from contending that no personal
jurisdiction exists over them in Colorado. Judicial
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estoppel is an equitable doctrine that is invoked to
prevent a party from prevailing in one case on an
argument and then relying on a contradictory argu-
ment to prevail in another case. Zedner v. U.S., 547
U.S. 489, 504 (2006). Determining whether it
should be invoked involves consideration of many
factors, including whether: (i) the party's later posi-
tion is clearly inconsistent with its earlier position;
(ii) the party succeeded in its assertion of the earlier
position; and (iii) the party would gain an unfair ad-
vantage if not estopped. Id. Here, the Court cannot
find that the BOP Defendants have taken inconsist-
ent positions with regard to the issue of personal
jurisdiction. They merely alleged that the District of
Columbia lacked personal jurisdiction over them. In
this case, they do not assert the contrary position-
that the District of Columbia does have personal
jurisdiction over them. Rather, they assert that this
Court also lacks personal jurisdiction over them.

This is not an inconsistent argument; for example,
it would not be surprising that the BOP Defendants
located in Kansas could simultaneously take the po-
sition that neither the District of Columbia nor Col-
orado has personal jurisdiction over them. The
Plaintiff appears to assume that, if he cannot sue the
BOP officials in the District of Columbia or in Col-
orado, he is left without any forum to sue these De-
fendants. This is unfounded. Every resident of the
United States is necessarily subject to the personal
jurisdiction of the federal district in which they
reside. Moreover, even the District of Columbia
court implied that, had the Plaintiff pled sufficient
claims, personal jurisdiction against BOP officials
working there might have been available. See 2007
WL 1541501 at *3 n. 2 (“The complaint does name
defendant Watts who is employed in the District of
Columbia. However, there is no allegation in the
complaint that he was involved in the actions al-
leged by plaintiff”).

Accordingly, because the Court finds that the
Plaintiff has not adequately demonstrated this
Court's personal jurisdiction over the BOP Defend-
ants, the claims against those Defendants are dis-

missed pursuant to Fed.R.Civ.P. 12(b)(2). The
Plaintiff's “Motion for Judicial Estoppel” is denied.

2. Subject matter jurisdiction

Next, the Defendants contend that the Court lacks
subject matter jurisdiction pursuant to Fed.R.Civ.P.
12(b)(1) over some of the claims and defendants
herein. Specifically, they contend that the Court
lacks subject matter jurisdiction over all of the
Plaintiff's claims against the Defendants in their of-
ficial capacities because the Plaintiff can point to
no waiver of sovereign immunity.

The party asserting the existence of subject matter
jurisdiction-in this case, the Plaintiff-bears the bur-
den of proving such jurisdiction exists.Montoya v.
Chao, 269 F.3d 952, 955 (10th Cir.2002).Rule
12(b)(1) motions generally take one of two forms:
(1) a facial attack on the sufficiency of the com-
plaint's allegations as to subject matter jurisdiction;
or (2) a challenge to the actual facts upon which
subject matter jurisdiction is based. Ruiz v. McDon-
nell, 299 F.3d 1173, 1180 (10th Cir.2002), citing
Holt v. United States, 46 F.3d 1000, 1002-03 (10th
Cir.1995). Here, the Defendants attack the suffi-
ciency of subject matter jurisdiction on the face of
the Amended Complaint, and thus, the Court treats
the allegations in the Amended Complaint as true.
See Sizova v. National Institute of Standards and
Technology, 282 F.3d 1320,1324 (10th Cir.2002).

*7 The conceptual difference between these
“individual capacity” and “official capacity” claims
is confusing. In Kentucky v. Graham, 473 U.S. 159,
165 (1985), the Supreme Court explained that an
“official capacity” suit is simply an alternative way
of pleading a claim against the entity employing the
official. The real party in interest is not the named
defendant, but the entity employing him or her, and
indeed, when the named defendant leaves the office
he or she occupies, the defendant's successor auto-
matically assumes his or her predecessor's role in
the litigation. Hafer v. Melo, 502 U.S. 21, 25
(1991). By contrast, an individual capacity suit
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names the individual defendant as the real party in
interest, and seeks relief against the individual for
his or her own personal conduct. Id. at 27.Contrary
to common misconception, the individual/offi-
cial-capacity designation does not turn on what ca-
pacity the individual was acting in at the time of the
challenged action-i.e. that actions taken in the
course of employment are always in an “official ca-
pacity,” while actions taken off-duty would always
be in an “individual capacity.” Id. at 27-28.Rather,
the distinction is based upon the relief that is
sought. If the plaintiff seeks to have a particular
person pay money for having violated the plaintiff's
rights, that claim is typically in an individual capa-
city. Conversely, if the suit seeks to compel that
person to perform some legal duty-a duty that the
entity, through the individual, refuses to perform-
the suit would be against the person in an official
capacity. Here, the Court understands the Plaintiff
to be seeking a variety of remedies: monetary dam-
ages from each of the Defendants (e.g. individual
capacity claims against each Defendant), as well as
injunctive relief compelling the Defendants to con-
strue or implement BOP regulations in a particular
manner (e.g. official capacity claims).

A suit against any of the Defendants in their official
capacity is effectively a suit against the United
States itself. Suits against the United States itself
are barred by the doctrine of sovereign immunity,
and the burden is on the Plaintiff to show a clear
and unambiguous waiver of such immunity. Lane v.
Pena, 518 U.S. 187, 192 (1996). Two of the most
prominent waivers relevant here are the waivers en-
compassed by the Federal Tort Claims Act
(“FTCA”), 28 U.S.C. § 2671 et seq. and the Admin-
istrative Procedures Act (“APA”), 5 U.S.C. § 702.
Department of Army v. Blue Fox, Inc., 525 U.S.
255, 260 (1999). The FTCA provides that “the
United States shall be liable [for tort claims] in the
same manner and to the same extent as a private in-
dividual under like circumstances, but shall not be
liable for interest prior to judgment or for punitive
damages.”28 U.S.C. § 2674. Thus, the United
States has waived its sovereign immunity for tort

claims falling within the FTCA and, where other-
wise appropriate, these claims can be asserted as
official capacity claims against the United States it-
self. The APA contains a waiver of sovereign im-
munity for claims asserting wrongful agency action
and seeking relief “other than money damages.” 5
U.S.C. § 702; see Blue Fox, 525 U.S. at 260-62
(explaining meaning of “other than money dam-
ages”). Thus, to the extent that the Plaintiff asserts
APA claims that the BOP failed to follow its own
regulations, the Plaintiff may maintain official ca-
pacity suits seeking injunctive relief to compel
compliance with those regulations.FN6

FN6. Of course, not all of the numerous
Defendants named by the Plaintiff will be
amenable to injunctive relief directing
compliance with a particular policy. Sever-
al of the Defendants are officials who have
since retired from ADX. Because these De-
fendants would be unable to implement
any injunctive relief on behalf of the BOP,
no official capacity claims could lie
against them in any circumstance. Other
Defendants have limited spheres of re-
sponsibility, and would not be susceptible
to official capacity claims that seek in-
junctive relief that the Defendant is unable
to effectuate.

*8 The Court will not attempt to unravel the claims
and relief requested here to ascertain which claims
would support official capacity claims against
which Defendants. Doing so at this stage is simply
unnecessary, as the individual/official capacity dis-
tinction is largely irrelevant until the Court reaches
a stage where a remedy must be afforded. When-
and if-the Court is required to afford the Plaintiff a
remedy, the parties may revisit the question of
whether such relief should be afforded in an official
or individual capacity. It is sufficient to note at this
stage that at least some of the claims could give rise
to relief against certain Defendants in their official
capacities, and thus, to the extent that the Defend-
ants seek an undifferentiated dismissal of all offi-
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cial capacity claims for lack of subject matter juris-
diction, that motion is denied.

3. Statute of limitations

Next, the Defendants seek to dismiss portions of the
Plaintiff's claims as being barred by the statute of
limitations. Untimeliness is an affirmative defense
upon which the Defendants have the initial burden
of showing a claim to be untimely. Upon such a
showing, the burden then shifts to the Plaintiff to
either demonstrate a later accrual date or to estab-
lish a factual basis for tolling the statute. See gener-
ally Aldrich v. McCulloch Properties, Inc., 627
F.2d 1036, 1041 n. 4 (10th Cir.1980).

No federal statutory limitations period exists for Bi-
vens claims, and thus, the Court borrows the most
appropriate state-law statute of limitations. Van Tu
v. Koster, 364 F.3d 1196, 1198 (10th Cir.2004); In-
dustrial Constructors Corp. v. United States Bur-
eau of Reclamation, 15 F.3d 963, 968 (10th
Cir.1994). In Colorado, the two-year limit on suits
for personal injuries applies. Appleby-El v. Catron,
84 Fed.Appx. 9, 10 (10th Cir.2003) (unpublished);
C.R.S. § 13-80-102. Thus, the Plaintiff's claims
here are governed by a two-year statute of limita-
tions. The Plaintiff commenced this action on Au-
gust 7, 2007,FN7 and thus, only those events occur-
ring on or after August 7, 2005 would be timely.

FN7. The Court deems the action com-
menced on the date that the Plaintiff filed a
Motion for Leave to Proceed In Forma
Pauperis, rather than the date that that mo-
tion was granted and the Complaint
deemed filed. See e.g. Allen v. Bolger, 597
F.Supp.2d 482, 484 (D.Kan.1984).

The Defendants' motion alleges that “Throughout
the Complaint Plaintiff continually refers to events
that occurred prior to [August 7, 2005].” The De-
fendants specifically point to three examples: (i)
that in Claims 1 and 2, the Defendant refers to be-
ing released from the control unit at ADX in or

about March 2003, but that he was placed in a
“general population” cell inappropriate to his secur-
ity classification; (ii) that in Claim 5, he alleges that
Defendant Wiley removed televisions and radios
from cells “years ago”; and (iii) that in Claim 6, the
Plaintiff alleges that he has been denied access to a
typewriter for 11 years. In addition, the Defendants
state that the Plaintiff's remaining claims are
“vague regarding the time frame of the alleged
acts” and request dismissal of any claim which is
untimely.

In response, the Plaintiff argues that: (i) the applic-
able statute of limitations is six years; (ii) the stat-
ute of limitations should be tolled as of the date a
prior action brought by the Plaintiff in this Court
was improperly dismissed; and (iii) that the viola-
tions are continuing, and thus, so long as they re-
main extant, claims regarding them are timely.

*9 As to the first point, the Plaintiff argues that 28
U.S.C. § 2401(a) provides for a six-year statute of
limitations, and that borrowing a state statute is in-
appropriate where Congress has specifically
provided one. The statute cited by the Plaintiff
provides that “every civil action commenced
against the United States shall be barred unless the
complaint is filed within six years after the right of
action first accrues.”Whether the Court uses the
“catch-all” statute of limitations in § 2401(a) or
whether it borrows a state-law statute of limitations
depends on whether “it is possible to make an edu-
cated guess as to what statute of limitations Con-
gress intended to govern a particular cause of ac-
tion.” Polanco v. U.S. Drug Enforcement Admin.,
158 F.3d 647, 653 (2d Cir.1998). Where the court
cannot discern a Congressional intent or find a stat-
utory cause of action that is closely-related, the
Court will apply the catch-all six year statute. Id.

Here, it is again important to consider the various
kinds of claims raised by the Plaintiff. First, the
Plaintiff alleges claims for monetary damages
against the particular persons who violated his Con-
stitutional rights. As discussed above, these are in-
dividual capacity claims, not claims against the

Slip Copy Page 8
Slip Copy, 2008 WL 4216265 (D.Colo.)
(Cite as: 2008 WL 4216265 (D.Colo.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



United States. See e.g. Garrett v. Hawk, 127 F.3d
1263, 1266 (10th Cir.1997), citing Carlson v.
Green, 446 U.S. 14, 21-23 (1980). Because they are
not claims against the United States, § 2401(a) does
not apply, and it is well-settled that Bivens claims
in Colorado are subject to the state-law two year
statute of limitations.FN8 Van Tu, 364 F.3d at
1198. Thus, any individual capacity claims asserted
by the Plaintiff would be untimely unless the claims
accrued on or after August 7, 2005.

FN8. The Plaintiff's argument that ADX is
a “federal territory” and is not in the State
of Colorado is frivolous.

Next, the Plaintiff asserts claims that, arguably,
could be subject to the Federal Tort Claims Act.
Those claims are expressly subject to a two-part
statute of limitations: the Plaintiff must file a prop-
er Administrative claim within two years of the
event at issue, and then must commence a lawsuit
within six months of the agency's denial of that
claim. 28 U.S.C. § 2401(b). The Court will not
speculate at this time as to which, if any, of the
Plaintiff's claims fall within the FTCA. Nor will it
attempt to determine, on an incomplete record,
when the Plaintiff's six-month statute of limitations
began to run with regard to the particular claim. It
is sufficient to note at this point that, to the extent
the Plaintiff intends to assert claims under the
FTCA, he will be required to show that he has com-
menced suit within the time limits imposed by §
2401(b).

Finally, the Plaintiff asserts some claims that could
be construed as official capacity claims. As dis-
cussed above, these claims, although nominally as-
serted against a particular individual, are effectively
claims against the United States itself. These
claims, and these claims only, would be subject to
the six-year statute of limitations contained in §
2401(a).

*10 The Plaintiff's second argument is that the stat-
ute of limitations should be tolled as of the date he
commenced a prior action on essentially the same

facts. The Plaintiff commenced Georgacarakos v.
Wiley, 04-cv-02590, on December 16, 2004. On
March 3, 2005, Judge Weinshienk dismissed the ac-
tion on the grounds that some of the Plaintiff's
claims were not properly exhausted under 42
U.S.C. § 1997e(a), and that 10th Circuit precedent
such as Ross v. County of Bernalillo, 365 F.3d 1181
(10th Cir.2004), compelled the dismissal of any
case involving one or more unexhausted claims (the
“total exhaustion” rule). The Plaintiff appealed the
dismissal, and the 10th Circuit affirmed. Georga-
carakos v. Watts, 147 Fed.Appx. 12 (10th Cir.2005)
(unpublished).

In 2007, the Supreme Court decided Jones v. Bock,
549 U.S. 199 (2007), which abrogated the “total ex-
haustion” rule of Ross and required courts to dis-
miss unexhausted claims, but to continue to hear
properly-exhausted claims contained in the same
action. The Plaintiff finds some vindication in
Jones, and moves for reconsideration of Judge
Weinshienk's order of dismissal and/or a ruling in
this case tolling the statute of limitations as of
December 16, 2004, effectively reviving his prior
lawsuit.

As to the first point, the undersigned declines the
invitation to reconsider a decision issued by another
judge in another case. To the extent the Plaintiff be-
lieves that reconsideration of the decision by Judge
Weinshienk is appropriate, his remedy was to seek
the appropriate relief in that case. FN9

FN9. The Court has some doubt as to
whether such a motion now would be vi-
able, however. In a decision by the 10th
Circuit in another case involving this
Plaintiff, Georgacarakos v. U.S., 211
Fed.Appx. 730, 732 (10th Cir.2007)
(unpublished), the 10th Circuit affirmed
the district court's refusal to grant Rule
60(b) relief nearly a year after the 10th
Circuit had affirmed the dismissal of the
plaintiff's case, despite what the Plaintiff
claimed was an intervening change in the
law. “While a change in law can poten-
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tially provide the basis for an exception to
the mandate rule, this exception does not
apply after the judgment becomes final,
which occurs after this court has disposed
of the appeal and the time for a petition for
certiorari has passed ... Because the man-
date had issued and the judgment was fi-
nal, the district court lacked authority to
act on appellant's Rule 60(b) motion.”Id.

As to the second point, the Court finds that Jones
does not warrant a tolling of the statute of limita-
tions in this case. The 10th Circuit has not had oc-
casion to consider the question of whether Jones
permits a prisoner to revive or revisit a case that
was previously dismissed under the “total exhaus-
tion” rule, but at handful of district courts have. In
Jacobs v. Wilkinson, 529 F.Supp.2d 804, 807
(N.D.Oh.2008), the court considered a motion by
an inmate to reopen a case that had been dismissed
under the “total exhaustion” rule in 2003. After re-
viewing several other cases and precedent regard-
ing when Supreme Court decisions should be given
retroactive effect, the court concluded that “this
court reads the Supreme Court's language in Harper
[v. Virginia Dept. of Taxation, 509 U.S. 86 (1993) ]
to preclude applying Jones retroactively to a case
that has been closed for three years and was no
longer open or on direct review when Jones was is-
sued.”FN10 529 F.Supp.2d at 807.

FN10. The quoted portion of Harper states
“When this Court applies a rule of federal
law to the parties before it, that rule is the
controlling interpretation of federal law
and must be given full retroactive effect in
all cases still open on direct review and as
to all events, regardless of whether such
events predate or postdate our announce-
ment of the rule.” 509 U.S. at 97 (emphasis
added).

In Chambers v. Straub, --- F.Supp.2d ----, 2008 WL
2782891 (E .D.Mich. July 17, 2008), the court ad-
opted the rationale of Jacobs, and further proceeded
to find that motions invoking Jones to set aside an

earlier dismissal based on the “total exhaustion”
rule were motions under Fed.R.Civ.P. 60(b)(1),
premised upon “mistake based upon legal error.”
Id., citing Okoro v. Hemingway, 481 F.3d 873 (6th
Cir.2007). Such motions are subject to a strict one-
year deadline under Rule 60(c)(1), and thus, a mo-
tion made more than a year after Jones was issued
would be untimely. The court proceeded to reject
any argument that such a motion could be charac-
terized as arising under Rule 60(b)(4)-(6), and thus
not subject to a one-year deadline, finding that “in
light of the ‘precise fit’ of the circumstances of the
grounds raised by plaintiff for relief from judgment
and subsection 60(b)(1), it would be inappropriate
for this Court to invoke the other subsections of
Rule 60(b) to grant relief to plaintiff.”Id., citing
McCurry ex rel. Turner v. Adventist Health, 298
F.3d 586, 596 (6th Cir.2002).

*11 This Court finds the rationale in Jacbos and
Chambers persuasive and adopts it. Here, the
Plaintiff's prior action was dismissed on March 3,
2005. That dismissal was affirmed by the 10th Cir-
cuit on August 18, 2005, and the Plaintiff appar-
ently did not petition for certiorari from the Su-
preme Court. Thus, at the time Jones was decided
by the Supreme Court on January 22, 2007, the
Plaintiff's prior action had been conclusively and fi-
nally resolved for nearly 18 months. Although this
is not as long as the period in which the Jacobs
case had been closed, this Court cannot conceive of
a reason why a case that has been closed for 18
months should be revived but a case closed for a
full three years should not. What is critical is that,
as in Jacobs, the Plaintiff's prior action had been fi-
nally and conclusively dismissed when Jones was
decided. The case was no longer “still open on dir-
ect review” and thus, retroactive application of
Jones is not required by Harper.Moreover, as in
Chambers, the Plaintiff's motion seeking reconsid-
eration of the dismissal of his prior action was not
filed here until March 14, 2008, almost 14 months
after Jones was decided. Construing the motion as
one seeking relief under Rule 60(b)(1), it is un-
timely.
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Next, the Plaintiff requests equitable tolling of the
statute of limitations in this case in light of what he
asserts is, in retrospect, the improper dismissal of
his prior lawsuit. In a Bivens claim, the Court ap-
plies the equitable tolling rules of the forum state.
Garrett v. Fleming, 362 F.3d 692, 697 (10th
Cir.2004), citing Delgado-Brunet v. Clark, 93 F.3d
339, 342 (7th Cir.1996). Under Colorado law,
equitable tolling is “limited to situations in which
either the defendant has wrongfully impeded the
plaintiff's ability to bring the claim or truly ex-
traordinary circumstances prevented the plaintiff
from filing his or her claim despite diligent efforts.”
Coit v. Zavaras, ---Fed.Appx. ----, 2008 WL
2355802 (10th Cir. June 10, 2008) (unpublished),
citing Dean Witter Reynolds, Inc. v. Hartman, 911
P.2d 1094, 1099 (Colo.1996).

Here, the Plaintiff does not allege that the Defend-
ants somehow impeded his ability to bring any of
the claims in this case in a timely manner. Nor does
the Court find that extraordinary circumstances
warrant tolling the statute of limitations to effect-
ively revive the Plaintiff's prior action. Although
the “total exhaustion” rule of Ross has since been
abrogated by Jones, it was well-settled at the time
the Plaintiff commenced his earlier action, and the
Plaintiff's decision to commence a suit containing
arguably unexhausted claims was done at his peril.
The Plaintiff cannot point to diligent efforts to en-
sure that his prior suit complied with exhaustion re-
quirements, and finds himself presently able to ar-
gue for revival of the suit only by virtue of a fortu-
itous intervening change in the law. Accordingly,
the Court declines to equitably toll the statute of
limitations in the instant case back to the date of his
prior action.

*12 Finally, the Plaintiff argues that some of the vi-
olations he complains of are continuing, and thus,
not subject to a defense of untimeliness. Courts
have recognized that in some circumstances, ongo-
ing constitutional deprivations can constitute con-
tinuing violations that toll the statute of limitations
or otherwise defeat a defense of untimeliness. See

e.g. Cowell v. Palmer Township, 263 F.3d 286, 292
(3d Cir.2002). Whether the continuing violation
doctrine should be applied requires consideration of
several factors, including whether the repeated viol-
ations are somehow connected, whether they are
constantly or only sporadically recurring, and
whether the initial act had a degree of permanence
that should have triggered the Plaintiff's awareness
of the need to act. Id.; see also Lovett v. Ray, 327
F.3d 1181, 1183 (11th Cir .2003) (“the critical dis-
tinction in the continuing violation analysis is
whether the plaintiff complains of the present con-
sequence of a one time violation, which does not
extend the limitations period, or the continuation of
that violation into the present, which does”).

With these principles in mind, the Court turns to the
specific claims. Claim 1, which alleges a conspir-
acy among the Defendants to maintain him at a se-
curity classification more restrictive than that which
he is eligible for, appears to be a claim that is sub-
ject to the continuing violation doctrine. It is not
clear whether the fixing of his classification level is
a one-time event or how frequently his eligibility
for a less-secure classification is revisited, but it is
clear that, to the extent that he can establish a vi-
able constitutional claim based on his current clas-
sification level, that violation reoccurs each day
that he is improperly held at a more restrictive
level. In that respect, the Court finds that Claim 1 is
timely.

Claim 2 alleges that the Defendants have discrimin-
ated against the Plaintiff on the basis of his reli-
gion, in that it has released similarly-situated in-
mates of other religious persuasions to lower-se-
curity facilities. To some extent, this claim overlaps
with Claim 1-i.e. that it repeats the allegation that
the Plaintiff is subject to an incorrect security clas-
sification. However, to the extent that the Plaintiff
intends to assert some claim sounding in disparate
treatment, that claim would not fall within a con-
tinuing violation doctrine. Although it arises in a
different context, this Court draws some guidance
from National Passenger RR Co. v. Morgan, 536
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U.S. 101, 110 (2002). In the employment discrimin-
ation context, the Supreme Court made clear that “a
discrete retaliatory or discriminatory act ‘occurred’
on the day that it ‘happened.’ “ Id. The Court ex-
pressly rejected the “continuing violation” doctrine
when it related to “discrete acts” of discrimination,
including “failure to promote [and] denial of trans-
fer,” even though those acts could be said to have
continuing consequences. Id. at 114.Rather, a claim
that a plaintiff was subjected to discrimination as
the result of a less-worthy comparator receiving a
discrete act of preferential treatment accrues at the
time the plaintiff learns of the preferential treat-
ment, and is not subject to an extended limitations
period under a continuing violation theory. Thus, to
the extent that the Plaintiff's claims of religious dis-
crimination arise from acts that occurred prior to
August 7, 2005, Claim 2 is untimely.FN11

FN11. Given the breadth of the stated
claims and the deference due to pro se
pleadings, the Court will not “dismiss”
what might be untimely portions of partic-
ular claims. The Court expects that any
discovery authorized by the Magistrate
Judge will be mindful of the various limit-
ations issues discussed herein, and the spe-
cific evidence regarding the timeliness of
all claims will be addressed in greater pre-
cision by both parties at the summary judg-
ment stage.

*13 Claim 3 involves a discrete act concerning the
destruction of the Plaintiff's property, and indisput-
ably occurred within the two year statute of limita-
tions for Bivens actions. Claim 4 challenges the
current conditions of the Plaintiff's confinement, as
well as assert what appears to be claims of ongoing
deliberate indifference to his medical needs. Claims
challenging the constitutional sufficiency of current
conditions of confinement are appropriately subject
to the continuing violation theory. Claims of delib-
erate indifference to medical needs, on the other
hand, typically involve discrete acts in which prop-
er medical care is not afforded and is not generally

suitable for application of the continuing violation
doctrine. Thus, as to that portion of Claim 4, the
Plaintiff would have to show an act of deliberate in-
difference arising on or after August 7, 2005.

Claim 5 alleges discrete acts of the use of force that
would appear to be timely. Claim 6 involves the
Plaintiff's challenge to decisions by ADX staff to
remove inmate access to televisions and radios in
their cells. The Court finds that a challenge to the
decision itself would not be subject to a continuing
violation toll, as that would be a decision with a
“degree of permanence” that should have prompted
action. The mere fact that a one-time decision has
continuing consequences that remain felt to the
present day is not sufficient to invoke the continu-
ing violation doctrine. Morgan, 536 U.S. at 114.
However, to the extent that the Plaintiff alleges that
the absence of televisions or radios renders his con-
ditions of confinement unconstitutional, that claim
would be appropriately subject to the continuing vi-
olation doctrine and would be timely.

Finally, Claim 7 appears to allege a variety of
grievances concerning access to reading material
and the ability to publish writings. Without a clear-
er identification of each particular portion of the
claim, the Court is unable to definitively address
the issue of timeliness. It is sufficient to note at this
point that at least part of the claim refers to a
“recent” BOP policy that prohibits access to books
other than through retail suppliers. Assuming the
Plaintiff asserts official capacity claims seeking re-
cision or modification of this policy by the BOP,
such a claim would be subject to a six-year statute
of limitations, and thus, some portion of Claim 7 is
likely to be timely.

Accordingly, that portion of the Defendants' Motion
to Dismiss premised upon the untimeliness of the
Plaintiff's claims is denied without prejudice, and a
timeliness defense can be raised with more spe-
cificity at the summary judgment stage. The
Plaintiff's Motion for Reconsideration of the ruling
dismissing his prior action is denied.
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4. Qualified immunity

The Defendants seek dismissal of Claims 1, 3, 5,
and 6 to the extent they are asserted against them in
an individual capacity, citing the doctrine of quali-
fied immunity.

*14 Government officials who perform discretion-
ary government functions are entitled to qualified
immunity from civil damages, provided their con-
duct does not violate clearly established rights of
which a reasonable government official would have
known. Harlow v. Fitzgerald, 457 U.S. 800, 818
(1982). The Supreme Court has recognized a quali-
fied immunity defense both for § 1983 claims
against state officials and Bivens claims against
federal officials. See Johnson v. Fankell, 520 U.S.
911, 914 (1997).“In both situations, officials per-
forming discretionary function[s], generally are
shielded from liability for civil damages insofar as
their conduct does not violate clearly established
statutory or constitutional rights of which a reason-
able person would have known.” 520 U.S. at
914-15.

Once a Defendant raises the defense of qualified
immunity in the context of a motion to dismiss, the
Court must first determine whether the Plaintiff has
asserted a violation of federal law. Currier v. Dor-
an, 242 F.3d 905, 917 (10th Cir.2001); see also
Ramirez v. Dept of Corrections, 222 F.3d 1238,
1244 (10th Cir.2000); Dill v. City of Edmond, 155
F.3d 1193, 1204 (10th Cir.1998). The Court does
not apply a heightened pleading standard; rather, it
reviews the Complaint under the traditional stand-
ards applicable to a motion to dismiss. See Currier,
242 F.3d at 916-917. If the allegations in the Com-
plaint, taken in the light most favorable to the
Plaintiff, allege a cognizable claim under federal
law, the Court then turns to the question of whether
the right abridged was “clearly established” at the
time of the violation. Brosseau v. Haugen, 543 U.S.
194, 197-98 (2004). That inquiry is made in a
“particularized sense,” based on the specific facts
of the case. Id. at 199-200.Typically, the inquiry is
whether there was binding caselaw from the Su-

preme Court or 10th Circuit (or the clear weight of
authority from other circuits) recognizing a viola-
tion of federal law in similar factual circumstances
as of the date of the events at issue. York v. City of
Las Cruces, 523 F.3d 1205, 1211-12 (10th
Cir.2008). However, in certain circumstances, the
contours of the federal right at issue are so obvious
that resort to caselaw is unnecessary. Id; Brosseau,
543 U.S. at 199. The Plaintiff bears the burden of
showing that the right at issue was “clearly estab-
lished.” Id. at 1209.

With these standards in mind, the Court turns to
Claims 1, 3, 5, and 6. Once again, Claim 1 alleges a
conspiracy among the Defendants to retain the
Plaintiff in a higher custody level than BOP regula-
tions permit. Although the Plaintiff discusses this
claim as arising out of the failure of ADX staff to
comply with BOP regulations on inmate classifica-
tion, the claim is also susceptible to construction as
a claim that his misclassification deprives him of a
liberty interest without due process.

It is well-settled that, in general, prison administrat-
ors are granted significant deference in classifying
inmates, and normal disputes as to classification
level do not give rise to a liberty interest that would
support a due process claim. Levoy v. Mills, 788
F.2d 1437, 1440 (10th Cir.1986). However, the
courts recognize at least two situations in which an
inmate can challenge his classification level under
the due process clause: (i) where the classification
imposes “atypical and significant hardship on the
inmate in relation to the ordinary incidents of pris-
on life,” and (ii) where prison regulations grant in-
mates liberty interests to which due process protec-
tions apply. Chambers v. Colorado Dept. of Cor-
rections, 205 F.3d 1237, 1242 (10th Cir.2000). The
Plaintiff's Amended Complaint can be read as rais-
ing both types of claims.

*15 With regard to the allegation that his assign-
ment to a “general population” unit at ADX never-
theless imposes “atypical and significant hardship,”
the Plaintiff alleges generally that ADX's “general
population” tiers are effectively indistinguishable
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from the restrictive control unit, in that he is subject
to solitary confinement and “24/7 lockdown.” He
cites to Wilkinson v. Austin, 545 U.S. 209, 221-24
(2005), in which the Supreme Court found that re-
strictions at a state's “Supermax” prison posed
“atypical and significant hardships within the cor-
rectional context,” sufficient to give rise to a liberty
interest in those inmates facing indefinite assign-
ment there. The Court's decision in Wilkinson was
based on a number of identified restrictions at the
state Supermax facility:

Inmates must remain in their cells, which measure 7
by 14 feet, for 23 hours per day. A light remains
on in the cell at all times, though it is sometimes
dimmed, and an inmate who attempts to shield
the light to sleep is subject to further discipline.
During the one hour per day that an inmate may
leave his cell, access is limited to one of two in-
door recreation cells.

Incarceration at OSP is synonymous with extreme
isolation. In contrast to any other Ohio prison, in-
cluding any segregation unit, OSP cells have sol-
id metal doors with metal strips along their sides
and bottoms which prevent conversation or com-
munication with other inmates. All meals are
taken alone in the inmate's cell instead of in a
common eating area. Opportunities for visitation
are rare and in all events are conducted through
glass walls. It is fair to say OSP inmates are de-
prived of almost any environmental or sensory
stimuli and of almost all human contact.

545 U.S. at 214. The Court then set about distin-
guishing that situation from its prior decision in
Sandin v. Conner, 515 U.S. 472, 485-86 (1995). In
Sandin, the Court found no liberty interest in an in-
mate's 30-day assignment to solitary confinement
as part of a disciplinary punishment, as such pun-
ishment was not atypical of ordinary prison life. Id.
The Court in Wilkinson noted that many of the
characteristics extant at the state Supermax facility
“likely apply to most solitary confinement facilit-
ies.” 545 U.S. at 224. However, it noted three char-
acteristics that were sufficient to distinguish the Su-

permax facility from that in Sandin such that a
liberty interest attached to confinement at the Su-
permax facility: (i) “especially severe limitations on
all human contact”; (ii) that placement at the Super-
max facility was “indefinite” and subject only to
annual review, rather than for a discrete 30-day
period as in Sandin; and (iii) that inmates subject to
Supermax assignment were disqualified from pa-
role consideration, even if otherwise eligible. Id.
The Court noted that “any of these conditions
standing alone might not be sufficient to create a
liberty interest, [but] taken together they impose an
atypical and significant hardship.” Id. at 224.Juxta-
posed against the Court's recitation of inmate re-
strictions in Wilkinson, the Plaintiff's Amended
Complaint appears skeletal. Although the Plaintiff
alleges that his “general population” assignment at
ADX involves solitary confinement and “24/7 lock-
down,” he does not allege details about the size of
his cell, recreational opportunities, where and how
meals are taken, the ability to communicate with
other inmates, lost opportunities for parole eligibil-
ity, or other factors that helped distinguish Wilkin-
son from Sandin.This makes it difficult for the
Court to determine both whether the Plaintiff has
sufficiently alleged enough “atypical and signific-
ant hardships” arising from the conditions of his
confinement to state a due process claim, as well as
to determine whether any deprivation of the liberty
interest arising therefrom was “clearly established”
to be in violation of the due process clause. See
Wilkinson, 545 U.S. at 225 (describing the due pro-
cess necessary before an inmate can be assigned to
the state Supermax facility). Nevertheless, mindful
the liberal construction that should be afforded pro
se pleadings, the Court will assume, for purposes of
the instant motions, that the Plaintiff's generalized
references to Wilkinson in the Amended Complaint
and his other pleadings were an implicit assertion
that the conditions he faces are equivalent to those
found in the state Supermax facility. Under these
circumstances, the Court finds that the individual
capacity claims asserted in Claim 1 are sufficient to
overcome the Defendant's invocation of qualified
immunity at this stage.FN12
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FN12. This is not to suggest that, at the
summary judgment stage, the Plaintiff will
continue to be able to overcome a claim of
qualified immunity. At summary judg-
ment, the deference afforded to general al-
legations in pleadings is replaced by a
more searching inquiry into whether the
Plaintiff can actually prove facts that
would, for example, equate the conditions
of his confinement with those of Wilkin-
son.If the Plaintiff fails to do so, the De-
fendants will be entitled to judgment on
qualified immunity grounds.

*16 Moreover, the Court finds that the Plaintiff has,
at this stage, alleged sufficient facts to allege a
claim that the Defendants have assigned him to a
facility more restrictive than that called for by his
security classification. The Plaintiff alleges that, by
virtue of BOP regulations, he has a particular clas-
sification level and that the level entitles him to as-
signment to a less-secure facility than ADX. For
purposes of the Motion to Dismiss, the Court as-
sumes the Plaintiff to be correct. but see infra
(discussion of preliminary injunction motion).

The Defendants argue that the Plaintiff's ability to
obtain relief based on a violation of that regulation
is not “clearly established.” However, as noted
above, courts have clearly recognized that prison
regulations can create enforceable liberty interests.
Chambers, 205 F.3d at 1242; Meachum v. Fano,
427 U.S. 215, 226 (1976). At the present level of
factual abstraction, where the Court defers to the
Plaintiff's characterization of the regulation as be-
ing mandatory and providing for objectively calcul-
able classification score, the Court finds that these
cases are sufficient to “clearly establish” the
Plaintiff possesses an enforceable liberty interest in
his right to a facility assignment consistent with his
classification level, even though no case appears to
have specifically found a liberty interest arising un-
der the particular BOP regulation at issue here. If,
upon further factual development, the Defendants
believe that the Plaintiff's rights under the regula-

tion are not as clearly established as the Plaintiff as-
serts, they may file a summary judgment motion to
that effect, and the Plaintiff will be obligated to
come forward with a more particularized showing
that courts have found the particular regulation at
issue to create a liberty interest.

Next, the Court considers Claim 3. That claims al-
leges that various Defendants destroyed his prop-
erty. Whether the Defendants are correct that alleg-
ations of non-compliance with BOP regulations
governing inmate property are sufficient to over-
come qualified immunity, it is evident to the Court
that Claim 3 also asserts a cognizable due process
claim under the Constitution, and that the rights of
inmates to not have their personal property des-
troyed without due process is so well-established
that citation to similar caselaw is unnecessary. Ac-
cordingly, the Defendants are not entitled to quali-
fied immunity on this claim. A similar rationale ap-
plies to the Defendant's argument that they are en-
titled to qualified immunity on Claim 5, premised
on the excessive use of force against the Plaintiff.
Even assuming that the Plaintiff cannot support this
claim solely by virtue of allegations of non-
compliance with BOP regulations, the Plaintiff has
adequately alleged a freestanding constitutional vi-
olation that is sufficiently well-established to over-
come the assertion of qualified immunity at this
stage of the litigation.

Finally, the Defendants assert qualified immunity
with regard to Claim 6, which challenges restric-
tions on televisions and radios. As with the other
claims discussed herein, the Court construes this
claim to allege both regulatory and constitutional
violations. For many of the same reasons stated
with regard to Claim 1, insofar as it asserted that
the Defendants violated a liberty interest created by
the BOP's own regulations, the Court finds that the
Plaintiff's characterization of the BOP's actions as
being inconsistent with their own mandatory regu-
lations is sufficient to state a due process claim that
would overcome qualified immunity at this stage. It
is less clear whether a freestanding Eighth Amend-
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ment or due process claim premised solely on the
denial of access to radios and televisions could sur-
vive a qualified immunity challenge, or whether
such a claim would only have vitality when coupled
with the other allegations of inhumane conditions
alleged in Claim 1. The Court need not resolve that
issue at this time, however, because the Plaintiff's
allegation that the BOP's actions are inconsistent
with entitlements created by its own regulations are
sufficient.

5. Personal participation

*17 The Defendants make a one-sentence argument
that “the Complaint fails to allege sufficient facts to
establish that any of these individual Defendants
had sufficient personal participation in any of these
alleged wrongful acts.”This single sentence,
without any additional argument addressing specif-
ic claims and allegations in the Amended Com-
plaint, is insufficient to present this issue for mean-
ingful adjudication.

Accordingly, the Defendants' Motion to Dismiss is
denied to the extent it seeks outright dismissal of
any of the claims against any particular Defendants.

C. Motion for preliminary injunction

The Plaintiff filed a Motion for Preliminary Injunc-
tion (# 16), requesting an order “direct[ing] the De-
fendants to obey their own regulations and program
statements” relating to security classification, such
that he would be assigned to a less secure facility
than ADX.FN13The Court referred this motion to
Magistrate Judge Hegarty for a Recommendation.

FN13. The Preliminary Injunction motion
elaborates somewhat on the facts that led
him to ADX. He contends that although he
was accused of murdering a Muslim in-
mate in 1996, “it was a complex affair.”
He states that he came upon “a confronta-
tion between three individuals,” and that
his role was “making sure the problem did

not escalate into violence.”(Later, he ad-
mits to “jumping into a knife fight already
in progress and inflicting 3-4 superficial
wounds” to the victim who “took off run-
ning ... and literally bled himself to
death.”) He alleges that, in retaliation for
this killing “20 Individuals, Muslims[,] de-
cided to get revenge.”He alleges that these
Muslims randomly targeted and collect-
ively murdered a white inmate. The
Plaintiff contends that both he and some of
these Muslims were sent to ADX as a res-
ult of the murders, but that the Muslims
have since been released back to less se-
cure facilities. The differing treatment re-
ceived by the Plaintiff and the Muslims is
what appears, in part or whole, to drive the
Plaintiff's religious discrimination claims.

On May 1, 2008, following an evidentiary hearing,
Magistrate Judge Hegarty recommended (# 144)
that the motion be denied. The Magistrate Judge
found that the Plaintiff is currently housed in the
“single-celled general population unit” at ADX,
having been there since his release from the control
unit in March 2004. The Plaintiff's placement has
been reviewed as recently as March 2008,FN14 but
BOP staff concluded that he was not a suitable can-
didate for “step down”-an assignment that loosens
restrictions on an inmate and ultimately may result
in transfer out of ADX-due to disciplinary incid-
ents. (An inmate is not considered eligible for step
down unless he has completed a full year without
any disciplinary writeups.)

FN14. The Magistrate Judge found that the
Plaintiff was scheduled for another review
in April 2008, bit the results of that review
are not part of the record.

The Magistrate Judge noted that the Plaintiff be-
lieves that he is subject to a “medium” security
level classification, but that the BOP has determ-
ined that the Plaintiff is subject to a “high” level.
Initially, the BOP's classification was based solely
on the fact that the Plaintiff had more than 30 years
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to serve on his sentence, a factor that automatically
dictates a “high” security level. However, as of
January 2008, the Plaintiff has less than 30 years
left to serve. Nevertheless, in March 2008, the
Plaintiff's classification level was reviewed and the
BOP concluded that the Plaintiff should remain at a
“high” level. The Magistrate Judge noted that “this
recent re-classification has not been made a part of
the instant action.”The Magistrate Judge under-
stood the Plaintiff to seek only an order directing
the Defendants to comply with BOP Program State-
ment 5100.08, which the Plaintiff believes would
require a transfer to a facility other than ADX.

Turning to the legal analysis, the Magistrate Judge
first found that the Plaintiff was seeking an injunc-
tion to alter the status quo, and that such injunc-
tions are disfavored and subjected to closer scru-
tiny. Citing Schrier v. University of Colorado, 427
F .3d 1253, 1258-59 (10th Cir.2005). Judge
Hegarty then turned to the traditional preliminary
injunction factors, finding first that the Plaintiff had
not shown the existence of imminent, irreparable
harm. The Magistrate Judge found that the
Plaintiff's claims that solitary confinement was
causing him to suffer various mental and physical
harm were “uncorroborated by independent evid-
ence” and that his medical records showed no in-
dication that prison staff considered the Plaintiff to
be suffering from serious psychological or physical
danger.

*18 Next, the Magistrate Judge considered the
Plaintiff's likelihood of success on the merits. Judge
Hegarty extensively reviewed issues relating to ex-
haustion and timeliness of events arising prior to
August 2005-including the Plaintiff's release from
the control unit and assignment to a “general popu-
lation” tier, the revocation of group recreation priv-
ileges at ADX in July 2005, and so on-and con-
cluded that the Plaintiff was unlikely to succeed on
these claims. The Magistrate Judge then turned to
the Plaintiff's claims arising after August 2005,
namely, those claims likely to be considered timely
for Bivens purposes. Judge Hegarty found that, with

regard to the Plaintiff's current complaints about his
classification and housing assignment, 18 U.S.C. §
3621(b) grants discretion to the BOP to make clas-
sification and housing determinations, and that in-
mates do not generally possess liberty interests in
such decisions. After noting the “atypical and signi-
ficant hardship” test of Sandin and Wilkinson, the
Magistrate Judge observed that “the 10th Circuit
has ruled that a move from a less restrictive to more
restrictive unit within the general population at the
ADX does not implicate due process concerns.”Cit-
ing Muhammad v. Hood, 100 Fed.Appx. 782, 783
(10th Cir. June 7, 2004) (unpublished). The Magis-
trate Judge further noted that the 10th Circuit “has
ruled that the BOP's program statements do not
contain the mandatory language required to give an
inmate a liberty interest in his prison classifica-
tion.”Citing Sule v. Story, 1996 WL 170156 (10th
Cir. April 11, 1996) (unpublished). Thus, the Ma-
gistrate Judge concluded that the Plaintiff was not
likely to succeed on his claims that he was entitled
to a transfer based on the BOP's regulations.FN15

FN15. The Magistrate Judge went on to
consider whether the Plaintiff was likely to
succeed on constitutional challenges to the
conditions of his confinement and to
claims of religious discrimination. Because
the Court understands the Plaintiff's pre-
liminary injunction motion to address only
a request for an order directing compliance
with BOP's classification regulations, the
Court does not consider this aspect of the
Magistrate Judge's Recommendation.

Finally, the Magistrate Judge found that the
Plaintiff had not shown that the balance of hard-
ships tipped in his favor, or that the requested in-
junction would be adverse to the public interest,
primarily because the Court is required to defer to
prison officials in decisions concerning manage-
ment and safety. As a result, Judge Hegarty recom-
mended that the Plaintiff's preliminary injunction
motion be denied.

The Plaintiff filed timely Objections (# 160) to the

Slip Copy Page 17
Slip Copy, 2008 WL 4216265 (D.Colo.)
(Cite as: 2008 WL 4216265 (D.Colo.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



Recommendation. Although he argues that “not one
sentence in the report accurately portrays the law or
facts of this case,” the Plaintiff focused on several
specific contentions: (i) the Magistrate Judge re-
peatedly used the phrase “general population”
without defining it or acknowledging the Plaintiff's
argument that the distinction between the “general
population” and the control unit at ADX was spe-
cious; (ii) that the Magistrate Judge did not cite
Wilkinson; (iii) that the Defendants “defaulted” on
the motion by “not even offer[ing] an explanation”
as to certain points raised by the Plaintiff; (iv) that
the Defendants “perpetrated fraud upon the court by
hiding classification forms then giving anecdotal
explanations which Plaintiff showed in a rule 9 mo-
tion are falsifications”FN16; (v) that the Magistrate
Judge's reference to “single-cell general popula-
tion” is inherently contradictory; (vi) that the Ma-
gistrate Judge's findings concerning “intra-ADX
transfers” are irrelevant because the Plaintiff is re-
questing a transfer out of ADX; (vii) that the Ma-
gistrate Judge's “explanation about Public Safety
Factors is also moot” because ADX is a “level 6 su-
permax” facility, not a level 5 “high” security facil-
ity; (viii) that the Magistrate Judge “literally com-
mits perjury” in finding, with regard to the
Plaintiff's religious discrimination claim, that the
Plaintiff did not identify similarly-situated indi-
viduals; (ix) that “unequal treatment and discrimin-
ation is, all by itself, irreparable harm”; (x) that the
Defendants were required by McDonnell-Douglas
v. Green, 411 U.S. 792 (1973), “to give some ex-
planation for this disparate treatment but failed to
do so”: (xi) that the Magistrate Judge erred in find-
ing that the requested injunction sought to alter the
status quo; (xii) that the Magistrate Judge's finding
that the Plaintiff showed insufficient evidence of
mental or physical deterioration is erroneous; (xiii)
that the Magistrate Judge's findings concerning the
Plaintiff's exhaustion of Administrative remedies
and the statute of limitations are erroneous; (xiv)
that there are “hundreds of cases that deem ADX
conditions atypical”; (xv) that the Defendants
“conceded the point” by establishing regulations
dictating that inmates suffering from clinical de-

pression not be assigned to ADX; (xvi) that the Ma-
gistrate Judge erred in finding that the balance of
harms did not tip in the Plaintiff's favor because
“what damage could the BOP possibly suffer from
obeying its own regulations”; (xvii) a somewhat
rambling version of the events leading up to and
following the murder, concluding with the rhetoric-
al questions “what danger is posed by the
Plaintiff?” and “what are the chances of another ter-
rorist-white supremacist-Muslim-schizophrenic get-
ting into a knife fight with a friend of the
Plaintiff?”

FN16. It is unclear what “rule 9” motion
the Plaintiff refers to, nor do the Objec-
tions elaborate on the “fraud on the court”
allegations.

*19 For purpose of reference, motions for prelimin-
ary injunction are generally treated as dispositive
motions, and thus, the Court reviews the objected-
to portions of the Magistrate Judge's Recommenda-
tion de novo.Fed.R.Civ.P. 72(b); Mitchell v. Cen-
tury 21 Rustic Realty, 233 F.Supp.2d 418, 430
(E.D.N.Y.2002). As to the remainder of the Recom-
mendation, to which no specific objections are
filed, the Court applies whatever standard of review
it deems appropriate. Summers v. State of Utah, 927
F.2d 1165, 1167-68 (10th Cir.1991). Here, the
Court has also reviewed the unobjected-to portions
of the Recommendation under the otherwise applic-
able de novo standard.

The Recommendation correctly notes that a party
seeking a preliminary injunction must establish four
elements: (i) likelihood of success on the merits;
(ii) imminent irreparable harm; (iii) a balancing of
the equities tipping in the party's favor; and (iv)
that the injunction is not adverse to the public in-
terest. Schrier, supra.Moreover, contrary to the
Plaintiff's argument in the Objections, the Magis-
trate Judge correctly observed that this injunction
seeks mandatory relief, rather than preservation of
the status quo, and thus, is subjected to additional
scrutiny. Id . The Plaintiff argues that the present
controversy arose when he was released from the

Slip Copy Page 18
Slip Copy, 2008 WL 4216265 (D.Colo.)
(Cite as: 2008 WL 4216265 (D.Colo.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



control unit at ADX “and was discharged.”
However, the record reflects that the Plaintiff was
not “discharged” from ADX, but merely reassigned
to another housing unit. A request that the Court
direct the transfer of the Plaintiff to another facility
entirely seeks mandatory, not prohibitory relief, and
thus, does not request a status quo injunction.

The Court will not address the Plaintiff's Objections
point-by-point because many of the Plaintiff's Ob-
jections entail findings by the Magistrate Judge that
are not necessary to the resolution of the issue
here.FN17As stated above, the Court finds that the
preliminary injunction motion relates only to the
Plaintiff's claim that he is entitled to a transfer by
operation of the BOP's regulations. Unlike the Ma-
gistrate Judge, the Court does not interpret the
Plaintiff to seek preliminary injunctive relief on the
strength of his claims of unconstitutional conditions
of confinement or equal protection violations. Thus,
the Court does not consider that portion of the Re-
commendation, nor the Plaintiff's Objections
thereto, that address any claims other than the claim
directed at the BOP's classification regulation.

FN17. In passing, the Court will address
one issue that the Plaintiff appears to be
particularly exercised about. The Plaintiff
disputes that ADX has a “general popula-
tion” tier, and insists that these tiers are
identical to the control unit. This conten-
tion is belied by the BOP's own Program
Statement 5100.08, see Ch. 7, p. 17-18,
which specifically refer to “ADX Florence
general population units,” as well as cases
such as Muhammad, supra., in which the
10th Circuit has also referred to “general
population” units at ADX. At best, the re-
cord merely reflects that the Plaintiff con-
strues the term “general population” to
mean something different than the BOP
and 10th Circuit do. (It appears to the
Court that the Plaintiff finds the concept of
solitary confinement cells and the notion
of “general population” inherently incon-

sistent, although it does not appear that the
BOP does.) The Plaintiff points to nothing
in the BOP's regulations that indicate that,
from a regulatory perspective, a “general
population” unit cannot entail solitary con-
finement.

Moreover, for constitutional purposes,
there is no particular legal significance
to the term “general population.” The la-
bel given to the unit is of no importance;
what is of importance under cases like
Sandin and Wilkinson are the particular
privileges or restrictions that are im-
posed on inmates.

Similarly, because the Plaintiff seeks prospective
injunctive relief-that is, a transfer to another facil-
ity-the Magistrate Judge's consideration of statute
of limitations and exhaustion issues as part of the
“likelihood of success” element was unnecessary.
What is relevant is whether the Plaintiff currently is
entitled to a transfer under BOP policies; whether
he was deprived of a transfer he was entitled to at
some point in the past is not an issue that can be
remedied by a preliminary injunction.

*20 Upon a de novo review of the motion papers,
the transcript of the evidentiary hearing, the Magis-
trate Judge's Recommendation, and the Plaintiff's
Objection, the Court agrees with the Magistrate
Judge that a preliminary injunction should be
denied, but does so for different reasons than those
expressed by the Magistrate Judge. First, and per-
haps most importantly, the Magistrate Judge found
that, contrary to the Plaintiff's claim that he is en-
titled to “medium” security classification, in March
2008, the BOP reviewed the Plaintiff's classifica-
tion and concluded that he was at a “high” security
classification level. The Plaintiff's Objections do
not address the March 2008 decision, much less
demonstrate that the BOP's conclusion was some-
how in error; indeed, at the hearing, the Plaintiff ac-
knowledged that “as of the last couple of weeks,”
his security classification is now “high.” Although
the Magistrate Judge found that this
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(re-)classification was not at issue “has not been
made a part of the instant action,” it would appear
to be dispositive for purposes of obtaining provi-
sional injunctive relief. As discussed above, provi-
sional relief is appropriate only if the Plaintiff can
show that, as of today, he remains entitled to a
transfer under the BOP's classification regulations.
The fact that he was improperly denied a transfer in
the past but is no longer eligible for one is an issue
that can be cured by declaratory or monetary relief,
but not an injunction compelling a transfer that is
no longer appropriate. Because the record shows
that the Plaintiff is currently classified as a “high”
security offender suitable for assignment to ADX,
this alone would warrant denial of the preliminary
injunction motion.

The Court further finds that the Plaintiff, by his
own admission, is not eligible for a transfer out of
ADX under current BOP policies. The record ap-
pears to indicate that the only means by which an
individual may be assigned out of ADX is by parti-
cipating in a step down program.FN18The Plaintiff
admitted at the evidentiary hearing that he is eli-
gible to participate in a step down program that will
ultimately result in a transfer out of ADX by satis-
fying several criteria: he must remain free of discip-
linary incidents for a full year prior to the decision
granting him step down status, he must participate
in prison programs, and he must be evaluated by a
“team” to determine whether he is capable of step-
ping down. The record is somewhat unclear wheth-
er the Plaintiff had satisfied the first two criteria at
the time of the evidentiary hearing, but the third
criteria is necessarily a subjective one.

FN18. Specifically, Chapter 7, page 19 of
BOP Program Statement 5100 .08 states
that “Once an inmate completes the ADX
Florence program,” the Warden will sub-
mit a transfer request. The record does not
adequately address whether “complet[ing]”
the “ADX Florence program” involves
completing the step down program or, as
the Plaintiff believes, simply finishing a

control unit assignment. The inadequacy of
the record on this point is held against the
party with the burden of proof-the
Plaintiff.

To create a liberty interest, a regulation must “use
language of an unmistakably mandatory character,
requiring that certain procedures ‘shall,’ ‘will,’ or
‘must’ be employed [or] that administrative segreg-
ation will not occur absent specified substantive
predicates.” Washington v. Harper, 494 U.S. 210,
221 (1990). The regulation must “establish sub-
stantive predicates to govern official decision-mak-
ing” and “mandat[e] the outcome to be reached
upon a finding that the relevant criteria have been
met.” Kentucky Dept. of Corrections v. Thompson,
490 U.S. 454, 462 (1989). Where regulations confer
some discretion on prison administrators in decid-
ing what prison to transfer an inmate to, a liberty
interest will not arise. Meachum, 427 U.S. at 228.
The Plaintiff does not contend that there are object-
ive criteria that constrain the team's discretion in
concluding that a particular inmate is suitable for
step down treatment. Thus, participation in a step
down program is subject to the discretion of prison
officials, and there is no indication in the record
that the BOP policies so restrict that discretion that
the Plaintiff would have an enforceable liberty in-
terest in compelling his admission to the step down
program. Thus, the record does not show that the
Plaintiff would be likely to succeed on a due pro-
cess claim based on the criteria for participating in
the step down program.

*21 The Court understands from the Plaintiff's Ob-
jections that his claim is not that he should be ad-
mitted to (or processed through) the step down pro-
gram, but that he should have immediately been
transferred out of ADX at the conclusion of his
stint in the control unit. The Plaintiff does not point
to mandatory language in Program Statement
5100.08 that would compel such a transfer, even as-
suming the Plaintiff's SENTRY score entitled him
to a “medium” designation. Indeed, Program State-
ment 5100.08 states that:
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It should be clearly understood that the Custody
Classification Form only recommends an in-
mate's custody. The Unit Team and/or Warden is
the final review authority. The intent of the Cus-
tody Classification system is to permit staff to
use professional judgment within specific
guidelines. Custody changes are not dictated
solely by the point total.

Ch. 6, p. 1-2. Thus, by definition, Program State-
ment 5100.08 allows the BOP to use “professional
judgment” in deciding whether an inmate should be
assigned based upon his classification score or upon
other considerations. Because the Plaintiff has not
shown that Program Statement 5100.08 contains
mandatory, non-discretionary language, he has not
shown a likelihood of success on his claim that
BOP regulations create a liberty interest in assign-
ment to a medium security facility.

Although this alone would justify denying the mo-
tion for preliminary injunction, the Court also finds
that the Plaintiff has further failed to satisfy both
the balance of hardships and the public interest
factors. The BOP is entitled to a high degree of dis-
cretion with regard to placing prisoners according
to the security needs of other inmates, prison staff,
and the general public, and courts must be reluctant
to meddle in that discretion. Undoubtedly, the
Plaintiff would prefer to be in a less-secure facility
with more privileges, but at the same time, the
Plaintiff admits having been involved in the murder
of another inmate in 1996, has incurred recent dis-
ciplinary violations, and has apparently been re-
cently adjudged by the ADX team to be unsuitable
for a step down assignment at this time. Under
these circumstances, directing his transfer would be
an inappropriate usurpation of the BOP's discretion
and expertise by this Court.

Accordingly, the Court overrules the Plaintiff's Ob-
jections and adopts the Magistrate Judge's Recom-
mendation, albeit on the alternative grounds stated
above. The Plaintiff's Motion for Preliminary In-
junction is denied.

D. Motion for Summary Judgment

The Plaintiff moves for summary judgment (# 84)
on each of his claims.

Rule 56 of the Federal Rules of Civil Procedure fa-
cilitates the entry of a judgment only if no trial is
necessary. See White v. York Intern. Corp., 45 F.3d
357, 360 (10th Cir.1995). Summary adjudication is
authorized when there is no genuine dispute as to
any material fact and a party is entitled to judgment
as a matter of law. Fed.R.Civ.P. 56(c). Substantive
law governs what facts are material and what issues
must be determined. It also specifies the elements
that must be proved for a given claim or defense,
sets the standard of proof and identifies the party
with the burden of proof. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986); Kaiser-
Francis Oil Co. v. Producer's Gas Co., 870 F.2d
563, 565 (10th Cir.1989). A factual dispute is
“genuine” and summary judgment is precluded if
the evidence presented in support of and opposition
to the motion is so contradictory that, if presented
at trial, a judgment could enter for either party. See
Anderson, 477 U.S. at 248. When considering a
summary judgment motion, a court views all evid-
ence in the light most favorable to the non-moving
party, thereby favoring the right to a trial. See Gar-
rett v. Hewlett Packard Co., 305 F.3d 1210, 1213
(10th Cir.2002).

*22 When the movant has the burden of proof on a
claim for which he seeks judgment, the movant
must establish every element of its claim or defense
by sufficient, competent evidence. SeeFed.R.Civ.P.
56(e). Once the moving party has met its burden, to
avoid summary judgment the responding party must
present sufficient, competent, contradictory evid-
ence to establish a genuine factual dispute. See
Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d
887, 891 (10th Cir.1991); Perry v. Woodward, 199
F.3d 1126, 1131 (10th Cir.1999).

When making a motion for summary judgment, a
party with the burden of proof may not simply rest
on assertions contained within his pleadings, and
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must come forward by adducing specific facts sup-
porting the claim. BancOklahoma Mort. Corp. v.
Capital Title Co ., 194 F.3d 1089, 1097 (10th
Cir.1999). The facts must be identified by reference
to affidavits, deposition transcripts, or specific ex-
hibits. Adler v. Wal-Mart Stores, Inc., 144 F.3d
664, 671 (10th Cir.1998). The Court notes that the
Plaintiff's motion is supported by an extensive Ap-
pendix (# 143), which the Plaintiff describes as be-
ing 700-800 pages. The Plaintiff's motion itself
does not purport to identify specific documents
within that Appendix by page or exhibit number.
The Court declines to page through hundreds of
documents in search of evidence that would support
the Plaintiff's claim. Adler, 144 F.3d at 672 (“The
district court has discretion to go beyond the refer-
enced portions of these materials, but is not re-
quired to do so”). Rather, that is the Plaintiff's ob-
ligation as a litigant to cull the evidence and identi-
fy, with particularity and by page, that which is
probative of a particular factual assertion. As the
10th Circuit in Adler observes, the courts play a
neutral role in the litigation process, and should be
“wary of becoming advocates who comb the record
of previously available evidence and make a party's
case for it.”Id .

Because the Plaintiff has not supported the factual
averments constituting his summary judgment mo-
tion with specific citation to evidence in an admiss-
ible form, the motion is denied.

E. Remaining motions

The Plaintiff's “Motion for a More Definite State-
ment”(# 131) appears to seek a more detailed
“response [by the Defendants] to the Plaintiff's
post-hearing submissions” pursuant to Fed.R.Civ.P.
12(e). It is not clear to the Court what “post-hearing
submissions” the Plaintiff refers to, nor the
“response” from the Defendants that is alleged to
be unclear. In any event, Rule 12(e) relates to com-
pelling a more definite statement of a “pleading to
which a responsive pleading is al-
lowed.”“Pleadings” consist of Complaints and An-

swers; a “post-hearing submission” is not a plead-
ing. Thus, Rule 12(e) would not apply in any event,
and this motion is denied.

The Plaintiff also moves for a “Rule 12 Preliminary
Hearing” (# 157), incident to the Defendants' Mo-
tions to Dismiss. The Plaintiff purports to make this
request pursuant to Fed.R.Civ.P. 12(d), which he
contends states that “upon application of any party,
there shall be a hearing to address defenses pleaded
in a Rule 12 motion to dismiss.”Rule 12(d) says no
such thing; it merely requires the Court receiving
evidentiary material in support of a Rule 12 motion
to permit the opposing party the opportunity to sub-
mit evidentiary material in response. The Court has
scrupulously ensured that, in deciding the Defend-
ants' Rule 12 motions, it did not look beyond the al-
legations in the Amended Complaint. Accordingly,
there was no need for leave to submit evidentiary
material under Rule 12(d), and the Court is aware
of no authority that entitles a party to “a hearing to
address defenses” raised in a Rule 12
motion.FN19This motion is denied.

FN19. The Plaintiff may be referring to
Rule 12(i ), which provides that, upon the
request of a plaintiff, the court must re-
solve a Rule 12(b) motion asserting a de-
fense prior to trial or else issue an order
specifically deferring that motion. By its
terms, no relief is warranted under this rule
in these circumstances.

*23 The Plaintiff has filed a Motion requesting the
“Tak[ing of] Judicial Notice of Facts and Legal Im-
plications of Defendants Admissions in Their Re-
sponse to the Fifth Request for Subpoena of Docu-
ments For Preliminary Injunction”(# 194). He asks
the Court to take judicial notice that the Defend-
ants' response to a request for “documents justify-
ing Plaintiff's disparate treatment from similarly-
situated prisoners beginning in March 2003” was
that such documents do not exist. Even assuming-
without necessarily finding-that this is a proper
subject for judicial notice under Fed.R.Evid. 201,
the Plaintiff does not attach a formal discovery re-
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sponse containing such a representation by the De-
fendants. Without having been “supplied with the
necessary information,” Fed.R.Evid. 201(d), the
Court declines to take such notice. This motion is
denied.

The Plaintiff files an “Ex Parte Motion for Judg-
ment of Default”(# 200), which the Court has
treated as a reply in support of the Plaintiff's Mo-
tion for Reconsideration. This motion brings to the
Court's attention the fact that the Defendants did
not respond to the Motion for Reconsideration. A
default judgment under Fed.R.Civ.P. 55 is available
only where a party has failed to defend against a
claim seeking “a judgment for alternative
relief”-i.e. a claim in the Amended Complaint. The
Plaintiff confuses the concept of a default judgment
with a party's confession of a motion by not filing a
response. A party's confession of a motion merely
waives the party's right to contest the facts asserted
and to offer arguments or evidence in response; it
does not automatically result in the motion being
granted. Murray v. City of Tahlequah, 312 F.3d
1196, 1200 (10th Cir.2002). Because the Court has
found that the Motion for Reconsideration lacks
merit on its face, the fact that the Defendants may
have confessed it is irrelevant.

The Plaintiff has filed a “Pro Se Motion ... to Order
the Magistrate and AUSA to Cease Mocking His
Pleadings and Afford them the Respect Required”(#
247). The Court has reviewed the allegations raised
by the Plaintiff in the motion and finds them to be
without merit. Indeed, the Court finds that all
parties in this action have generally comported
themselves with admirable diligence, professional-
ism, and restraint. Seeing no particular disrespect of
the Plaintiff's pleadings exhibited by either the De-
fendants or the Magistrate Judge, the Court denies
this motion. The Court encourages the parties to
continue to conduct themselves with the dignity and
respect that they have shown to date.

Finally, the Plaintiff moves to hasten the Court de-
cision on the motion for preliminary injunction (#
275). Having now ruled on that motion, the Court

denies this motion as moot.

CONCLUSION

For the foregoing reasons, the Plaintiff's Objections
(# 160) to the May 1, 2008 Report and Recom-
mendation (# 144) of United States Magistrate
Judge Michael E. Hegarty are OVERRULED, and
the Court ADOPTS the Recommendation, albeit on
different grounds. The Plaintiff's Motion for Pre-
liminary Injunction (# 16) is DENIED.The
Plaintiff's Motion for Summary Judgment (# 84) is
DENIED.The Plaintiff's Motion for Reconsidera-
tion (# 92) of the ruling dismissing his prior case is
DENIED.Defendants Baxter, Denny, Lappin, Nal-
ley, and Watts' Motion to Dismiss (# 123) is
GRANTED and all claims against Defendants Bax-
ter, Denny, Lappin, Nalley, and Watts are DIS-
MISSED for lack of personal jurisdiction. The
Clerk of the Court shall modify the caption of the
case to reflect the dismissal of these Defendants, as
well as the Plaintiff's voluntary dismissal of all
claims against Defendant Unknown Executive Pan-
el. The Defendants' Motion to Dismiss (# 124, as
amended # 180-2) is DENIED. The Plaintiff's
“Motion for a More Definite Statement”(# 131) is
DENIED.The Plaintiff's “Motion for a Rule 12 Pre-
liminary Hearing”(# 157) is DENIED.The
Plaintiff's Motion Requesting the Taking of Judicial
Notice (# 194) is DENIED.The Clerk of the Court
shall terminate the Plaintiff's “Ex Parte Motion for
Judgment of Default”(# 200), which the Court has
treated as a reply in support of the Plaintiff's Mo-
tion for Reconsideration. The Plaintiff's “Pro Se
Motion ... to Order the Magistrate and AUSA to
Cease Mocking His Pleadings and Afford them the
Respect Required”(# 247) is DENIED.The
Plaintiff's “Motion for Judge to Render Decision on
Preliminary Injunction ....“ (# 275) is DENIED AS
MOOT.

RECOMMENDATION ON MOTION FOR
PRELIMINARY INJUNCTION
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MICHAEL E. HEGARTY, United States Magis-
trate Judge.

*24 Pending before the Court is Plaintiff's Motion
for Preliminary Injunction [doc # 16 ]. In accord-
ance with the Court's Order, Defendants filed a re-
sponse and Plaintiff has filed a reply. By Order of
Reference to United States Magistrate Judge, the
motion has been referred to this Court to conduct
proceedings in this civil action pursuant to 28
U.S.C. § 636(b)(1)(A) and (B) and Fed.R.Civ.P.
72(a) and (b). The Court held a hearing on the mo-
tion on March 26, 2008, and the parties have filed
supplementary materials in support and defense of
the motion. For reasons set forth below, this Court
recommends that the District Court deny the Mo-
tion for Preliminary Injunction. FN1

FN1. Be advised that all parties shall have
ten (10) days after service hereof to serve
and file any written objections in order to
obtain reconsideration by the District
Judge to whom this case is
assigned.Fed.R.Civ.P. 72. The party filing
objections must specifically identify those
findings or recommendations to which the
objections are being made. The District
Court need not consider frivolous, conclus-
ive or general objections. A party's failure
to file such written objections to proposed
findings and recommendations contained
in this report may bar the party from a de
novo determination by the District Judge of
the proposed findings and recommenda-
tions. United States v. Raddatz, 447 U.S.
667, 676-83 (1980); 28 U.S.C. § 636(b)(1).
Additionally, the failure to file written ob-
jections to the proposed findings and re-
commendations within ten (10) days after
being served with a copy may bar the ag-
grieved party from appealing the factual
findings of the Magistrate Judge that are
accepted or adopted by the District Court.
Thomas v. Arn, 474 U.S. 140, 155 (1985);
Moore v. United States, 950 F.2d 656, 659

(10th Cir.1991); Niehaus v. Kansas Bar
Ass'n, 793 F.2d 1159, 1164 (10th
Cir.1986).

BACKGROUND

Plaintiff Peter Georgacarakos is a prisoner currently
housed in the Administrative Maximum (“ADX”)
facility at the United States Penitentiary in
Florence, Colorado. He was committed to the cus-
tody of the Bureau of Prisons in August 1992 fol-
lowing a conviction for Possession with Intent to
Distribute Cocaine, and was designated to the ADX
in February 1998. In February 2002, Plaintiff was
indicted on charges of First Degree Murder for the
killing of another prisoner. Later, on or about Feb-
ruary 4, 2004, Plaintiff was found guilty of Murder
in the Second Degree. On May 14, 2004, Plaintiff
received a life sentence for his conviction. Re-
sponse at 3. However, on March 8, 2006, following
the Supreme Court's decision in United States v.
Booker, 543 U.S. 220 (2005), Plaintiff's life sen-
tence was amended to 360 months, and his current
projected release date is August 6, 2037. Id.

ADX has a stratified housing system which allows
inmates to progress through a “step-down” program
from the most restrictive to the least restrictive
housing assignment. See Ajaj v. United States, 2006
WL 3797871, *5 (D.Colo. Dec. 22, 2006). Ordinar-
ily, inmates are first housed in the general popula-
tion unit, then progress into the intermediate/ trans-
itional unit, and then progress into the pre-transfer
unit before they are transferred out of ADX. Sever-
al factors are considered before an inmate can “step
down,” or progress, to a new housing assignment,
such as whether the inmate has actively participated
in and completed programs recommended by his
unit team; and whether the factors which led to
placement in ADX have been successfully mitig-
ated. Moreover, the program requires that an inmate
receive no “incident reports” for disciplinary issues
for a period of twelve months before he can step
down. Typically, a unit team recommends whether
an inmate should be stepped down. An inmate who
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is denied a step down is provided notice of the
denial, a written statement of reasons, and an addi-
tional review in six months. The inmate may appeal
a step down denial using the appropriate adminis-
trative process.

Currently, Plaintiff is housed in the single-celled
general population unit at the ADX and has been in
that unit since he was released from the special
housing unit in or about March 2004. According to
Defendants, in the “general population” at the
ADX, inmates are provided not only the basic ne-
cessities of food, clothing and shelter, but also with
recreation, telephone calls, showers, leisure and law
library access, educational programming, religious
programming, psychology programming and drug
abuse treatment. Plaintiff himself has also been
provided mental health treatment.

*25 The testimony at the hearing revealed that
Plaintiff's housing status has been reviewed by his
unit team periodically since 2004, including in
early 2006, May 2007, October 2007 and as re-
cently as March 2008. Plaintiff, however, has not
been approved to “step down” due to several dis-
ciplinary incidents for which he has been cited in
the last several years. His last incident occurred on
or about April 14, 2007; therefore, under BOP pro-
cedures, he was eligible for review of his housing
status again on or about April 14, 2008 (the record
does not indicate whether this has occurred).

Plaintiff maintains that he is, and has been since
2003, classified at a “medium” security level. Mo-
tion at 5. However, the evidence reflects that the
Bureau of Prisons (BOP) has classified Plaintiff at a
“high” security level in accordance with Program
Statement 5100.08, Security Designation and Cus-
tody Classification Manual, which states that a
male inmate with more than 30 years remaining to
serve shall be housed in a high security level insti-
tution (unless the Public Safety Factor Sentence
Length is waived). Doc. # 16 at 57, 69. On June 21,
2007, the BOP informed Plaintiff that, as of Janu-
ary 2008, he would have less than 30 years remain-
ing on his sentence and would be reviewed for a

change in his security classification at that time. Id.
Plaintiff testified at the March 26, 2008 hearing that
he was “recently” classified again at a “high” secur-
ity level.FN2

FN2. This recent re-classification has not
been made a part of the instant action.

In this lawsuit, Plaintiff alleges that the Defendants
have (1) conspired to violate Plaintiff's First (free
exercise of religion), Fifth (due process), and
Eighth (freedom from cruel and unusual punish-
ment) Amendment rights by falsely classifying him
as a “high” security custody inmate; (2) violated his
First (free exercise of religion), Fourth (unlawful
search and seizure), and Fifth (equal protection)
Amendment rights by keeping him in “solitary con-
finement” at the ADX; (3) violated his Fifth
Amendment right to due process and Eighth
Amendment rights by keeping him in “solitary con-
finement,” although his unit is designated as
“general population”; (4) used “excessive force and
torture” against him; (5) used disciplinary segrega-
tion in violation of his Fifth Amendment due pro-
cess rights and as cruel and unusual punishment
prohibited by the Eighth Amendment; and (6) viol-
ated his rights based on “unconstitutional restric-
tions on intellectual material.” See Amended Pris-
oner Complaint, doc. # 100.

Through the within motion, however, Plaintiff asks
the Court “only to direct the Defendants to obey
their own regulations and programs statements ”
(emphasis included) with respect to his classifica-
tion and placement in the general population unit at
the ADX. Motion at 3. That is, Plaintiff seeks a
Court order directing the ADX to comply with its
Program Statement 5100.08 (addressing calculation
of prisoners' point scores to match with commen-
surate security level institutions), which would then
presumably result in Plaintiff's “transfer to the high
security penitentiary closest to his family.”Id. at
24.Therefore, the only claims that are pertinent to
this motion are Plaintiff's constitutional challenges
to his security level classification and to his place-
ment in the general population unit (claims 1, 2 and
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3 of the Amended Complaint).

DISCUSSION

*26 To be entitled to a preliminary injunction or a
temporary restraining order pursuant to
Fed.R.Civ.P. 65, the moving party must establish:
“(1) a substantial likelihood of success on the mer-
its of the case; (2) irreparable injury to the movant
if the preliminary injunction is denied; (3) the
threatened injury to the movant outweighs the in-
jury to the other party under the preliminary injunc-
tion; and (4) the injunction is not adverse to the
public interest.” Kikumura v. Hurley, 242 F.3d 950,
955 (10th Cir.2001) (citation omitted).“As a pre-
liminary injunction is an extraordinary remedy, the
right to relief must be clear and unequivocal.”
SCFC ILC, Inc. v. Visa USA, Inc., 936 F.2d 1096,
1098 (10th Cir.1991).

Because the limited purpose of a preliminary in-
junction is merely to preserve the relative positions
of the parties until a trial on the merits can be held,
the Tenth Circuit has identified the following three
types of specifically disfavored preliminary injunc-
tions: (1) preliminary injunctions that alter the
status quo; (2) mandatory preliminary injunctions;
and (3) preliminary injunctions that afford the
movant all the relief that it could recover at the
conclusion of a full trial on the merits. Schrier v.
Univ. of Colo., 427 F.3d 1253, 1258-59 (10th
Cir.2005) (internal quotation marks and citations
omitted).“Such disfavored injunctions must be
more closely scrutinized to assure that the exigen-
cies of the case support the granting of a remedy
that is extraordinary even in the normal course.”
Schrier, 427 F.3d at 1259.

Here, Plaintiff seeks a mandatory injunction requir-
ing Defendants to change his security level classi-
fication so that he might “transfer to the high secur-
ity penitentiary closest to his family.”Motion at 24.
The relief requested would alter rather than pre-
serve the status quo. The relief sought would also
provide Plaintiff substantially all of the relief he

may recover after a full trial on the merits. For
these reasons, the injunctive relief sought by
Plaintiff “constitutes a specifically disfavored in-
junction” that “must be more closely scrutinized.”
Schrier, 427 F.3d at 1259, 1261.

A. Irreparable Harm

Plaintiff must first show that he will suffer irrepar-
able injury if his request for preliminary injunction
is denied. “To constitute irreparable harm, an injury
must be certain, great, actual and not theoretical.”
Schrier, 427 F.3d at 1267 (citation omitted). Even
“serious or substantial harm is not irreparable
harm.”Id. (internal quotation marks and citation
omitted). Therefore, to satisfy this factor of the pre-
liminary injunction test, a movant must establish
both that harm will occur, and that, when it does,
such harm will be irreparable. “ ‘[B]ecause a show-
ing of probable irreparable harm is the single most
important prerequisite for the issuance of a prelim-
inary injunction, the moving party must first
demonstrate that such injury is likely before the
other requirements for the issuance of an injunction
will be considered.’ “ Dominion Video Satellite,
Inc. v. Echostar Satellite Corp., 356 F.3d 1256,
1260 (10th Cir.2004) (quoting Reuters Ltd. v.
United Press Int'l, Inc., 903 F.2d 904, 907 (2d
Cir.1990)).

*27 Plaintiff has shown no present threat of irrepar-
able harm. See Schrier, 427 F.3d at 1267 (“The pur-
pose of a preliminary injunction is not to remedy
past harm but to protect plaintiffs from irreparable
injury that will surely result without their issu-
ance”). Plaintiff claims that he has suffered, and
will continue to suffer, mental and physical harm
(such as sleep disorder, visual hallucinations, aural
hallucinations, and vision and hearing loss) as a
result of his incarceration at the ADX since 2003.
Doc. # 100 at 17-19. Crucially, this assertion is un-
corroborated by independent evidence; Plaintiff
provides no evidence demonstrating that he has
been diagnosed with these disorders, and that such
disorders are caused by his incarceration. And, al-
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though corroboration is not required as a matter of
law, the record is suspect with regard to establish-
ing these medical conditions. Plaintiff's medical re-
cords reflect that over the course of his incarcera-
tion, he had suffered certain of the complained-of
ailments, had been treated for them, and had repor-
ted feeling “well” or “better.” Doc. # 75 at 3-5 and
7-8; see also doc. # 77, Exh D. In fact, it was not
until May 2007 that Plaintiff started complaining
about most of the ailments for which he now seeks
recovery (inability to sleep, short-term memory and
nervous system problems).Id. at 6;see also Harris
v. Bakeman, 2007 WL 1840905, # 2 n. 1 (E.D. Cal.
June 27, 2007) (unpublished) (“as a lay witness,
plaintiff is not qualified to offer his opinion on his
mental health condition or on the necessary treat-
ment for his mental health needs”). There is no in-
dication that the medical personnel who have ex-
amined and/or treated Plaintiff have concluded that
he is in serious psychological or physical danger
which would threaten his well-being. See e.g. Sei-
fullah v. Toombs, 940 F.2d 662, *2 (6th Cir.1991)
(unpublished) (where medical personnel concluded
that inmate was not in serious psychological
danger, inmate failed to demonstrate that an injunc-
tion was necessary to prevent “irreparable” injury).

This evidence demonstrates that Plaintiff's injuries
are neither actual nor certain to occur (or worsen),
as required to secure a preliminary injunction.
Therefore, Plaintiff fails to demonstrate that he will
suffer irreparable injury without the injunctive re-
lief he seeks. Moore v. Cooksey, 242 F.3d 389 (10th
Cir. Dec. 14, 2000) (unpublished) (citing Sandin v.
Conner, 515 U.S. 472, 486 (1995) for the proposi-
tion that “conditions in ADX are within the range
of confinement to be normally expected for one
serving a federal prison sentence”). This Court re-
commends denying Plaintiff's Motion for Prelimin-
ary Injunction based upon his inability to prove ir-
reparable harm.

B. Substantial Likelihood of Success on the Mer-
its of the Case

Even if the District Court were to find Plaintiff has
suffered irreparable injury in this case, Plaintiff has
failed to establish that he has a substantial likeli-
hood of success on the merits. Plaintiff's first,
second, and third claims appear to challenge De-
fendants' conduct for the time period March 2003 to
present.

1. Claims Arising Before August 14, 2005

*28 Plaintiff brings his claims against Defendants
pursuant to Bivens v. Six Unknown Agents of the
Fed. Bureau of Narcotics, 403 U.S. 388 (1971). A
Bivens action is subject to the limitation period for
an action under 42 U.S.C. § 1983, and that limita-
tion period is set by the personal injury statute in
the state where the cause of action accrues. Roberts
v. Barreras, 484 F.3d 1236, 1238 (10th
Cir.2007)(citing Industrial Constructors Corp. v.
U.S. Bureau of Reclamation, 15 F.3d 963, 968
(10th Cir.1994)). In Colorado, the applicable statute
of limitations is found in Colo.Rev.Stat. §
13-80-102, which provides for a two-year statute of
limitations in such actions. Appleby-El v. Catron,
84 Fed. Appx. 9, 10 (10th Cir. Dec. 10, 2003)
(citing Blake v. Dickason, 997 F.2d 749, 750 (10th
Cir.1993)).

Although somewhat unclear, Plaintiff appears to
challenge both his placement in the special housing
unit in April 2003 and his placement in the general
population unit in or about March 2004. Motion at
5-6. Construing Plaintiff's claims liberally, I find
that Plaintiff also challenges his placement in gen-
eral population following a change in conditions
(revocation of group recreation) in early 2005. In
addition, Plaintiff challenges his security level clas-
sification, which occurred in or about March 2004.
Plaintiff filed this lawsuit on August 14, 2007;
therefore, unless equitable tolling applies to his
claims, Plaintiff's claims arising before August 14,
2005 are barred by the statute of limitations.

In this Section 1983 action, Colorado's equitable
tolling rules may apply. Hardin v. Straub, 490 U.S.
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536, 539 (1989); Fratus v. DeLand, 49 F.3d 673,
675 (10th Cir.1995) (applying state tolling rules in
§ 1983 cases); see also Garrett v. Fleming, 362
F.3d 692, 694 (10th Cir.2004) (same, in Bivens
case). The filing of a mandatory administrative
grievance may toll the statute of limitations for §
1983 and Bivens cases. Roberts, 484 F.3d at 1238.
Moreover, Colorado law allows equitable tolling
where a defendant “engage[d] in fraudulent con-
cealment of facts pertinent to the existence of a
claim.”Garrett v. Arrowhead Improvement Ass'n,
826 P.2d 850, 853 n. 7 (Colo.1992). Importantly,
the burden lies with the Plaintiff to prove that the
statute of limitations has been equitably tolled in
this case. See Roberts, 484 F.3d at 1241.

Plaintiff has failed to meet his burden to prove that
the statute of limitations in this case is equitably
tolled on his claims arising before August 14, 2005.
Plaintiff asserts that he was designated to the spe-
cial housing unit (“SHU”) in April 2003. Doc. # 16
at 5. There is no evidence in the record demonstrat-
ing that Plaintiff filed an administrative grievance
or that Defendants engaged in fraudulent conceal-
ment of facts pertinent to the existence of a claim in
the two years following Plaintiff's designation in
April 2003 to toll the statute of limitations.

*29 Then, following his conviction in February
2004, Plaintiff alleges he was released from the
SHU in March 2004 and immediately placed in the
general population unit, where he has been since
housed “illegally” (based on “improper” classifica-
tion and his religion). Doc. # 16 at 5; see also doc.
# 75 at 4-5. There is no evidence in the record re-
flecting an administrative grievance filed by
Plaintiff regarding this March 2004 placement or
that Defendants engaged in fraudulent concealment
of facts pertinent to the existence of a claim in the
two years following Plaintiff's placement in general
population sufficient to toll the statute of limita-
tions.

Further, Plaintiff alleges that the general population
unit was improperly characterized as “general pop-
ulation” following the warden's removal of group

recreation from the unit some time before June 1,
2005. The evidence reflects that on June 1, 2005,
Plaintiff filed a Regional Administrative Remedy
Appeal, which typically follows a Request for Ad-
ministrative Remedy addressed to the warden. Doc.
# 16 at 60. The evidence also reflects a response to
the appeal dated July 3, 2005 signed by Michael
Nalley, Regional Director, explaining that group re-
creation was temporarily suspended to maintain the
security and orderly running of the institution. Id. at
61.There is no evidence that Plaintiff pursued an
appeal of this response, as required by the griev-
ance process. Moreover, Plaintiff did not provide a
copy or the date of his original grievance in this re-
gard. Thus, Plaintiff has failed to demonstrate that
equitable tolling applies.

Finally, following Plaintiff's conviction and sen-
tence in 2004, the BOP classified Plaintiff at a
“high” security level pursuant to Program State-
ment 5100.7 [see doc. # 122 at 6], which provides
“[a] male inmate with more than 30 years remain-
ing to serve (including non-parolable LIFE sen-
tences) shall be housed in a High security level in-
stitution unless the PSF has been waived.”Doc. #
122-3 at 72.. The “high” designation refers to a
“public safety factor” (PSF) which is applied to an
inmate who is not appropriate for placement at an
institution which would permit inmate access to the
community. Doc. # 122-3 at 18. There is no indica-
tion that the PSF has been waived in this case. “The
application of a PSF overrides security point scores
to ensure the appropriate security level is assigned
to an inmate, based on his or her demonstrated cur-
rent and prior behavior.”Id. Thus, according to the
Program Statement in effect at the time of
Plaintiff's classification, Plaintiff's classification
would not be reviewed until he had less than 30
years remaining to serve, or until January 2008.
Doc. # 16 at 69. There is no evidence in the record
demonstrating that Plaintiff timely filed an adminis-
trative grievance regarding this March 2004 classi-
fication or that Defendants engaged in fraudulent
concealment of facts pertinent to the existence of a
claim in the two years following Plaintiff's “high”
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security level classification sufficient to toll the
statute of limitations. Moreover, any claims that
might arise from Plaintiff's January 2008 classifica-
tion review have not been made part of this action.

*30 Accordingly, for Plaintiff's failure to demon-
strate that he filed timely administrative grievances
or that Defendants engaged in fraudulent conceal-
ment of facts pertinent to his claims, this Court re-
commends finding that Plaintiff has not demon-
strated a substantial likelihood of success on any al-
leged claims arising before August 14, 2005.

2. Claims Arising After August 14, 2005

Plaintiff's proffered evidence reflects that in
September and October 2005, he filed administrat-
ive grievances concerning his position that the
“general population” unit is no different than the
“control” unit, and that he had been kept in the gen-
eral population based on his religion. Doc. 16 at
53-56 & 64. In addition, Plaintiff submitted copies
of administrative grievances filed in 2007 challen-
ging his security level classification FN3 and his
continued placement in the general population unit.
See e .g. doc. # 16 at 34-73. In his Amended Com-
plaint, Plaintiff implicates the First, Fourth, Fifth
and Eighth Amendments in challenging his classi-
fication and placement. However, as demonstrated
below, the Court finds that Plaintiff has not shown
a substantial likelihood of success on these claims.

FN3. The evidence reflects that Plaintiff's
Custody Classification Form was updated
on January 10, 2007 and that Plaintiff filed
a Central Administrative Remedy Appeal
regarding his classification on January 30,
2007. See doc. # 16 at 65-66.

a. Due Process and Unlawful Search and Seizure

Construing the Plaintiff's pleading liberally, I find
that Plaintiff alleges he has suffered deprivations of
his due process rights and has been unlawfully
seized as a result of his security level classification

and continued placement in the general population
unit at the ADX.

However, Title 18 U.S.C. § 3621(b) grants the Bur-
eau of Prisons the authority and discretion to de-
termine where an inmate should be housed. 18
U.S.C. § 3621(b) (2008). It is well settled that the
decision where to house inmates is at the core of
prison administrators' expertise. See Meachum v.
Fano, 427 U.S. 215, 228-29 (1976). It is also estab-
lished that a prisoner has neither a liberty nor a
property interest in his security classification or in
which prison he will be housed. Id. at 225 (“given a
valid conviction, the criminal defendant has been
constitutionally deprived of his liberty to the extent
that the [government] may confine him and subject
him to the rules of its prison system so long as the
conditions of confinement do not otherwise violate
the Constitution”); see also Sandin v. Conner, 515
U.S. 472, 485-86 (1995); Reno v. Koray 515 U.S.
50, 63 (1995) (finding that, under the legal custody
of the BOP, the Bureau has full discretion to con-
trol many conditions of federal prisoners' confine-
ment); Moody v. Daggett, 429 U.S. 78, 87 n. 9
(1976) (“Congress has given federal prison officials
full discretion to control conditions of confinement,
such as prisoner classification and eligibility for re-
habilitation programs in the federal system”);
Marchesani v. McCune, 531 F.2d 459, 461 (10th
Cir.1976) (holding that classification of federal
prisoners lies within the sound discretion of the At-
torney General and remains a necessary tool in the
management and control of the penal and correc-
tional institutions). Inmates are not entitled to any
“particular degree of liberty.” Templeman v.
Gunter, 16 F.3d 367, 369 (10th Cir.1994).

*31 With respect to an inmate's classification and
housing, only that which imposes an “atypical, sig-
nificant” hardship in relation to the ordinary incid-
ents of prison life violate the due process clause.
Sandin, 515 U.S. at 485. The Tenth Circuit has
ruled that a move from a less restrictive to a more
restrictive unit within the general population at the
ADX does not implicate due process concerns, as
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such placement is not an atypical, significant hard-
ship in relation to the ordinary incidents of prison
life as required by Sandin.See Muhammad v. Hood,
100 Fed. Appx. 782, 783 (10th Cir. June 7, 2004)
(unpublished). Here, Plaintiff was moved from a
more restrictive control unit to a less restrictive
general population unit; thus, it is highly unlikely
he suffered due process deprivations necessary to
allege a Bivens claim. Moreover, the Tenth Circuit
has ruled that the BOP's program statements “do
not contain the ‘mandatory’ language required to
give [an inmate] a liberty interest in his prison clas-
sification.” Sule v. Story, 82 F.3d 427 (table), 1996
WL 170156, at * *2 (10th Cir. April 11, 1996)
(unpublished).

Therefore, the Court recommends finding that
Plaintiff has not demonstrated his claims for viola-
tion of due process or unreasonable seizure are sub-
stantially likely to succeed at trial.

b. Cruel and Unusual Punishment

Construing Plaintiff's pleading liberally, I find that
Plaintiff alleges his continued placement in the gen-
eral population unit at the ADX itself constitutes a
violation of the Eighth Amendment. Plaintiff does
not challenge his medical care at the ADX; instead,
he alleges that being confined in what he terms
“solitary confinement” has caused him both mental
and physical deterioration.

Prison officials are required to provide humane
conditions of confinement by ensuring inmates re-
ceive the basic necessities of adequate food, cloth-
ing, shelter, and medical care and by taking reason-
able measures to guarantee the inmates' safety.
Barney v. Pulsipher, 143 F.3d 1299, 1310-11 (10th
Cir.1998) (citing Farmer v. Brennan, 511 U.S. 825,
832-33(1994)). In order to hold prison officials li-
able for violating an inmate's right to humane con-
ditions of confinement, two requirements must be
met. First, the deprivation alleged must be object-
ively “sufficiently serious,” depriving the inmate of
“ ‘the minimal civilized measure of life's necessit-

ies.’ “ Wilson v. Seiter, 501 U.S. 294, 298 (1991)
(quoting Rhodes v. Chapman, 452 U.S. 337, 347
(1981)). Second, the official must have a
“sufficiently culpable state of mind,” which in this
context means the official must exhibit “deliberate
indifference” to a substantial risk of serious harm to
an inmate. Farmer, 511 U.S. at 834; Wilson, 501
U.S. at 297. Thus, the deliberate indifference stand-
ard in a prison-conditions case is a “subjective” and
not an “objective” requirement. That is, a prison of-
ficial is liable only if the “official knows of and dis-
regards an excessive risk to inmate health and
safety.” Farmer, 511 U.S. at 837. It is not enough
to establish that the official should have known of
the risk of harm. Id.

*32 Here, Plaintiff has failed to demonstrate a sub-
stantial likelihood of success on his Eighth Amend-
ment claim. As mentioned above, his incarceration
in the “general population” unit at the ADX is not
itself an atypical, significant hardship in relation to
the ordinary incidents of prison life; in his unit,
Plaintiff receives the basic necessities of food,
clothing and shelter, as well as recreation, tele-
phone calls, showers, leisure and law library access,
educational programming, religious programming,
psychology programming and drug abuse treatment.
Plaintiff himself has also been provided mental
health treatment. Thus, Plaintiff has failed to show
that his confinement alone is objectively suffi-
ciently serious depriving him of the minimal civil-
ized measure of life's necessities. Moreover,
Plaintiff proffers no evidence indicating that De-
fendants knew of and disregarded an excessive risk
to his health and safety. Plaintiff does not challenge
the medical care he is receiving for his complained-
of physical ailments. Therefore, the Court recom-
mends finding that Plaintiff has failed to show he
has a substantial likelihood of success on his Eighth
Amendment claim.

c. Free Exercise of Religion and Equal Protection

Construing his pleadings liberally, I find that
Plaintiff claims that he has been kept in the
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“general population” unit at the ADX “because of
[his] religion, nothing more.”See doc. # 16 at 53.
Based on this assertion, Plaintiff raises claims un-
der the First (free exercise of religion) and Fifth
(equal protection) Amendments.

The Equal Protection Clause does not require that
all people be treated identically. Hendking v. Smith,
781 F.2d 850, 851 (11th Cir.1986) (quoting Zeigler
v. Jackson, 638 F.2d 776, 779 (5th Cir.1981)); see
also United States v. MacCollom, 426 U.S. 317
(1976) (neither the Equal Protection Clause of the
Fourteenth Amendment, nor the counterpart equal
protection requirement embodied in the Fifth
Amendment, guarantees “absolute equality or pre-
cisely equal advantages”). With regard to an equal
protection claim, the Plaintiff must demonstrate
that he was treated differently as compared to a
similarly situated person. See City of Cleburne v.
Cleburne Living Ctr., 473 U.S. 432, 439 (1985).
Plaintiff has failed to allege any facts, or facts from
which it can be inferred, to demonstrate that he was
similarly situated to others who were treated differ-
ently. Plaintiff references other Muslim individuals
who, in the past, have been released into a less re-
strictive prison; however, not only has Plaintiff
failed to allege sufficient facts demonstrating that
he was similarly situated to these individuals, but
also he fails to identify any similarly situated indi-
viduals who have allegedly been treated differently
within the two years prior to filing his lawsuit.

Additionally, “a plaintiff in an equal protection ac-
tion has the burden of demonstrating discriminatory
intent. It is not necessary to demonstrate that the
challenged action was taken solely for discriminat-
ory purposes; it is necessary only to prove that a
discriminatory purpose was a motivating factor.”
Watson v. City of Kansas City, Kan., 857 F.2d 690,
694 (10th Cir.1988) (citations omitted). Plaintiff
has failed to provide any factual basis to demon-
strate a discriminatory intent by Defendants. Ac-
cordingly, the Court recommends finding that
Plaintiff has failed to show he is substantially likely
to succeed at trial on his First and Fifth Amendment

claims.

C. Balance of Parties' Interests and Whether
Adverse to the Public Interest

*33 Finally, Plaintiff must demonstrate that “the
threatened injury ... outweighs whatever damage
the proposed injunction may cause the opposing
party” and that “the injunction, if issued, would not
be adverse to the public interest.” Schrier, 427 F.3d
at 1258. Other than making conclusory statements
regarding the harm he has suffered, Plaintiff has not
addressed or demonstrated whether the alleged
harm to him outweighs the potential damage the in-
junction may cause Defendants. With respect to
whether an injunction would not be adverse to the
public's interest, Plaintiff states only that he seeks
“rehabilitation,” since he “is sociable and well-
liked by all, enjoys all athletic activities, has as-
sisted numerous illiterate prisoners with legal work,
and has worked on a book.”Doc. # 16 at 20.
Plaintiff asserts that “no disservice whatsoever
would be thrust upon the internal security of the
system” by his release into a different facility.

However, the public has an interest in seeing that
federal prisons are operated safely and efficiently.
Prison officials are afforded broad discretion in
managing their correctional facilities, particularly
concerning issues of prison security. Turner v. Saf-
ley, 482 U.S. 78, 90 (1987). The United States Su-
preme Court requires deference to the Bureau of
Prisons on security matters. Turner, 482 U.S. at
90;see also Hewitt v. Helms, 459 U.S. 460, 472-74
(1983). Therefore, the Court recommends finding
that the Plaintiff has failed to demonstrate any po-
tential injury outweighs the damage an injunction
would cause Defendants and that an injunction, if
issued, would not be adverse to the public interest.

CONCLUSION

Because Plaintiff has failed to satisfy the require-
ments necessary to issue a preliminary injunction in
this matter, his request for a preliminary injunction
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and or a temporary restraining order is properly
denied. Accordingly, IT IS RECOMMENDED that
Plaintiff's Motion for Preliminary Injunction [filed
October 26, 2007; doc. # 16 ] be denied.

D.Colo.,2008.
Georgacarakos v. Wiley
Slip Copy, 2008 WL 4216265 (D.Colo.)

END OF DOCUMENT
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