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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 08—cv—00275—ZLW-KMT

JOHN NASIOUS,
Plaintiff,
V.
CITY AND COUNTY OF DENVER - DenveSheriffs [sic] Department,
SHERIFF STRONG, Denver Sheriffsic] Department, in his official and individual capacity,
NURSE ROSIE PAGLIANO - Denver Sheriffs [siDepartment, in her official and individual

capacity,

Defendants.

RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Magistrate Judge Kathleen M. Tafoya

This case involves claims that Defendants violated Plaintiff’'s Eighth Amendment rights
and the Prisoner Rape Elimination Act. This matter is before the court on the “Motion to
Dismiss Defendants City and County of Denver, Denver Sheriff's Department, and Sheriff
Strong” (Doc. No. 85, filed August 13, 2009). Jurisdiction is premised upon 42 U.S.C. § 1983
(2008).

STATEMENT OF THE CASE

The following facts are taken from Plaintiff's Amended Prisoner Complaint and the
parties’ submissions with respect to this Reotendation. In Claim One, Plaintiff asserts that
Defendants violated his Eighth Amendment righPlaintiff alleges that on June 19, 2005,

Defendant Pagliano evaluated and treated Plaintiff for a seizure at the Denver County Jalil
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infirmary. (Am. Prisoner Compl. at 8, 1 14 [karafter “Compl.”] [filed March 25, 2008].) He

states Defendant Pagliano placed him in a cell for observation of a seizure dislor&§r1y.)

Plaintiff alleges he was placed in the same cell as an “at risk inmate” and that his life was placed
“in harms [sic] way.” [d.) Plaintiff asserts that Defendant Pagliano had prior knowledge that

his cellmate was mentally ill and was refusing to take his psychiatric medicatidng 16.)

Plaintiff states he was “awakened abruptly vattvet tongue in his ear and a hand grabbing his
penis.” (d., § 18.) Plaintiff alleges during the struggle of the attack, he injured his arm, neck,
and shoulder and still suffers as a result of his injuris.a{ 8-9, 1 19-20.) Plaintiff states

that Defendant Strong was the officerdurty the morning of this incidentld(, 1 22.)

In Claim Two, Plaintiff alleges that Defendantiolated the Prison Rape Elimination Act
of 2003 (“PREA”). Plaintiff contends that neported the alleged attack to Defendant Strong,
who “refused to prevent and protect [Plaintiff] frdunther harm and left him in great pain and
suffering and discomfort, terrified with his attacker for 8 hrdd., (f 25.) Plaintiff also alleges
that Defendant Strong failed to secure the crime scene and threw away kites completed by
Plaintiff regarding the incident.ld;, 1 26.) Plaintiff states that Defendant City and County of
Denver (“the City”) failed to enforce a zero-tolerance policy relating to the incident, failed to
fully investigate the incident, and failed to prosecute his attacker.q 30—31.) Plaintiff
alleges he has not been provided adequatenfallp medical care and mental health counseling.
(Id., 1 39.) Plaintiff states he “has been retaliated against for filing this case in the past,

subjecting him to intentional infliction of mental distress, mental pain and anguldh.Y §5.)



Plaintiff seeks declaratory and injunctive relief, as well as compensatory and punitive
damages. I¢. at 26.)

Defendants the City and County of Denv@enver Sheriff's Department, and Sheriff
Strong (“City Defendants”) move for dismissal pursuant to Fed. R. Civ. P. 12(b)(5) and 12(b)(6)
on the grounds that (1) the Complaint fails to state a claim upon which relief can be granted; and
(2) the Denver Sheriff's Department is not a legal entity and lacks capacity to sue or be sued.
(Mot. to Dismiss City Defs. [hereiftar “Mot.”] [filed August 13, 2009].)

PROCEDURAL HISTORY

Plaintiff filed his original Prisoner Comptd on February 8, 2008 (Doc. No. 2) and his
Amended Prisoner Complaint on March 25, 2008 (Doc. No. 9, Compl.) The City Defendants
filed their motion to dismiss on August 13, 2009. (Mot.) Plaintiff did not file a response. This
motion is ripe for review and recommendation.

STANDARD OF REVIEW
1. Pro Se Plaintiff

Plaintiff is proceedingpro se The court, therefore, “review[s] his pleadings and other
papers liberally and hold[s] them to a lesswggeint standard than those drafted by attorneys.”
Trackwell v. United Stated72 F.3d 1242, 1243 (10th Cir. 2007) (citations omitt&be also

Haines v. Kerner404 U.S. 519, 520-21 (1972) (holding allegations pfcasecomplaint “to

'Although Defendants argue that claims agaDenver Sheriff's Department should be
dismissed, Denver Sheriff's Department is not a named defendant. Therefore, the court will not
address this argument.



less stringent standards than formal pleadings drafted by lawyers”). Howpweisditigant’s
“conclusory allegations without supporting fadtagerments are insufficient to state a claim
upon which relief can be basedHall v. Bellmon935 F.2d 1106, 1110 (10th Cir. 1991). A
court may not assume that a plaintiff can prove facts that have not been alleged, or that a
defendant has violated laws in wahst a plaintiff has not allegedssociated Gen. Contractors
of Cal., Inc. v. Cal. State Council of Carpentet§9 U.S. 519, 526 (1983Fee also Whitney v.
New Mexicp113 F.3d 1170, 1173-74 (10th Cir. 1997) (court may not “supply additional factual
allegations to round out a plaintiff's complaintDrake v. City of Fort Collins927 F.2d 1156,
1159 (10th Cir. 1991) (the court may not “construguanents or theories for the plaintiff in the
absence of any discussion of those issues”). The plaingith'sestatus does not entitle him to
application of different rulesSee Montoya v. Cha@96 F.3d 952, 957 (10th Cir. 2002).
2. Failure to State a Claim Upon Which Relief Can Be Granted

Federal Rule of Civil Procedure 12(b)(6) provides that a defendant may move to dismiss
a claim for “failure to state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6)
(2007). “The court’s function on a Rule 12(b)(6) motion is not to weigh potential evidence that
the parties might present at trial, but to assess whether the plaintiff's complaint alone is legally
sufficient to state a claim for which relief may be grantddubbs v. Head Start, Inc336 F.3d
1194, 1201 (10th Cir. 2003) (citations and quotation marks omitted).

“A court reviewing the sufficiency of a corgint presumes all of plaintiff's factual
allegations are true and construes them in the light most favorable to the plakhailify.

Bellmon 935 F.2d 1006, 1198 (10th Cir. 1991). “To survive a motion to dismiss, a complaint
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must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible
on its face.” Ashcroft v. Igbal__ U.S. __ , 129 S. Ct. 1937, 1949 (2009) (ciBed Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007)). Plausibility, in the context of a motion to dismiss,
means that the plaintiff pled facts which allow “the court to draw the reasonable inference that
the defendant is liable for the misconduct allegdd.” Thelgbal evaluation requires two
prongs of analysis. First, the court identifies “the allegations in the complaint that are not
entitled to the assumption of truth,” that is, those allegations which are legal conclusion, bare
assertions, or merely conclusoryl. at 1949-51. Second, the Court considers the factual
allegations “to determine if they plausibly suggest an entitlement to releefat 1951. If the
allegations state a plausible claim for relief, such claim survives the motion to difmiss.
1950.

Notwithstanding, the court “need not accept conclusory allegations without supporting
factual averments.’Southern Disposal, Inc., v. Texas Wad®l F.3d 1259, 1262 (10th Cir.
1998). *“[T]he tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusions. Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffggzal, 129 S. Ct. at 1940.
Moreover, “[a] pleading that offers ‘labeladconclusions’ or a formulaic recitation of the
elements of a cause of action will not do.rMoes the complaint suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtér factual enhancement.Td. at 1949 (citation omitted). “Where a

complaint pleads facts that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of



the line between possibility and plausibility of ‘entitlement to reliefdbal, 129 S. Ct. at 1949
(citation omitted).
3. Judgment on the Pleadings

A motion for judgment on the pleadings under Fed. R. Civ. P. 12(c) is governed by the
same standard of review applicable to a motion to dismiss under Fed. R. Civ. P. 12(b)(6).
Nelson v. State Farm Mut. Auto Ins. G#19 F.3d 1117, 1119 (10th Cir. 2005). Thus, a court
must “accept all the well-pleaded factual allegations in the complaint as true and view them in
the light most favorable to the nonmoving partyd: (internal quotation marks and citation
omitted);Ramirez v. Dep’t of Cory222 F.3d 1238, 1241 (10th Cir. 2000). “Judgment on the
pleadings should not be granted ‘unless the moving party has clearly established that no material
issue of fact remains to be resolved and thigypa entitled to judgment as a matter of law.”
Park Univ. Enters., Inc. v. Am. Cas. C&442 F.3d 1239, 1244 (10th Cir. 2006) (quotuhgted
States v. Any & All Radio Station Transmission Equp7 F.3d 458, 462 (8th Cir. 2000)). Fed.
R. Civ. P. 12(d) further provides that “[iJbn a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presented to and not excluded by the court, the motion must be treated
as one for summary judgment under Rule 56.” Hence, under Rule 12(c), a court should consider
only matters referred to or incorporated by reference in the pleadings or attached to the answer or
complaint. Park Univ. Enters., Inc442 F.3d at 12445FF Corp. v. Associated Wholesale

Grocers, Inc, 130 F.3d 1381, 1384-85 (10th Cir. 1997).



ANALYSIS

1. Defendants’ motion is procedurally improper under Rule 12(b), but it will be treated as
a motion filed under Rule 12(c).

A motion asserting the defense of failure to state a claim upon which relief can be
granted “must be made before pleading if a responsive pleading is allowed.” Fed. R. Civ. P.
12(b). This requires the assertion of an affirmative defense within the time frame required for
answering, either in the answer or by separate motion, or the defense may be waived or brought
in another manner contemplated by Fed. R. Ciit2fh) (stating that failure to state a claim may
be brought in a pleading, which is defined indRt(a), by motion for judgment on the pleadings,
or at trial). Echostar Satellite, LLC v. Persian Broadcasting Co.,, 12606 WL 446087, at *2
(D. Colo. Feb. 22, 2006).

Strict interpretation of the timing provision BRule 12(b) could lead to the conclusion
that the court should deny as untimely any motion made after a responsive pleading. However,
courts have allowed such motions if the defense has been previously included in the Answer.
Rodgers v. D.F. Freeman Contractors, |Mt989 WL 134280, at *1 (D. Kan. Oct. 31, 1989)

(citing SBWRIGHT & MILLER FEDERAL PRACTICE AND PROCEDURE CIVIL 3d 8§ 1357). More
importantly, the language of Rule 12(b) must be read in conjunction with the language of Rule
12(h)(2), which preserves Rule 12(b)(6) motions from waiver and permits such motions to be
made at any time up to and including tri@ld.) (citing Miller v. Cudahy Cq.656 F. Supp. 316,
322-23 (D. Kan. 1987), aff'd in part, rev'd in part, 858 F.2d 1449 (10th Cir. 1988)). This liberal

language of Rule 12(h) allows Rule 12(b)(6) motions to “be considered by the court even when



interposed after the responsive pleading has been fildd(¢iting WRIGHT & MILLER FEDERAL
PRACTICE AND PROCEDURE CivIL 3d § 1361). Rule 12(h)(2) permits the court to consider a
defense of failure to state a claim upon which relief can be granted within a Rule 12(c) motion
for judgment on the pleadings, and, therefore, the court may treat a Rule 12(b)(6) motion as if it
had been submitted under Rule 12(€yawford v. Plumm2003 WL 22849183, at*1 (D. Kan.
Nov. 24, 2003).

The City Defendants filed their Answer to the Complaint on May 27, 2008. (Doc. No. 26
[hereinafter “City and Strong’s Answer]) and preged the defense of failure to state a claim
upon which relief can be granted. (Answer at 4,  1.) Therefore, the court will treat Defendants’
motion to dismiss as one filed under Rule 12(c).
2. Statute of Limitations

Defendants argue that Plaintiff's claims alleging deprivation of constitutional rights in
violation of 42 U.S.C. 88 1983, 1985, 1986, and 1988 are barred by the applicable statute of
limitations. (Mot. at 4-8.) Because Congress established no specific statute of limitations for
actions brought pursuant to section 1983, the general personal injury or residual statute of
limitations of the forum state applie®Vilson v. Garcia471 U.S. 261, 275 (198%ee42 U.S.C.
§ 1988(a). In Colorado, a two-year statute of limitations period found in Colorado Revised
Statutes section 13-80-102(g) applies to feldsvd rights claims asserted under section 1983.
Workman v. Jordar82 F.3d 475, 482 (10th Cir. 1994). Although state law governs the time
period within which a section 1983 claim must be commenced, the issue of when a claim accrues

is a question of federal lavRrice v. Philpof 420 F.3d 1158, 1162 (10th Cir. 2005). A section
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1983 claim accrues when the plaintiff “knows or has reason to know of the injury which is the
basis of the action.’Baker v. Bd. of Regent891 F.2d 628, 632 (10th Cir. 1993).

It is undisputed that the alleged acts orssiuns forming the basis of Plaintiff's claims
against the defendants occurred on June 18 and 19, 2005. (Compl. at 3—4.) This court finds the
plaintiff's claims accrued, at the latest, on J&8e 2005, as that is the date “when the plaintiff
[knew] or [had] reason to know of the injury which is the basis of his actiBaKer, 991 F.2d at
632. Plaintiff filed his original complaint in this matter of February 8, 2008, well after the two-
year statute of limitations period had run. (Doc. No. 2)

Although Plaintiff has not filed a responsele motion to dismiss, Plaintiff argued in
response to Defendant Pagliano’s motion to dismiss that the statute of limitations should be
tolled. This court found in its Recommendation that Defendants Pagliano’s motion to dismiss be
granted that there was no basis for tolling Plaintiff's clain®eRecommendation, Doc. No. 69
at 6-10.) The same analysis applies to Pffimtilaims against the City Defendants and does
not need to be repeated herein. AccordinBlaintiff's claims are barred by the statute of
limitations, and the City Defendants’ Motion to Dismiss is properly granted on that basis.

WHEREFORE, for the foregoing reasons, the court respectfully

RECOMMENDS that the “Motion to Dismiss Defendants City and County of Denver,
Denver Sheriff's Department, and Sheriff@tg” (Doc. No. 85) be GRANTED, and that

Plaintiff's claims against the City Defendabis dismissed in their entirety, with prejudice.



ADVISEMENT TO THE PARTIES

Within ten days after service of a copy of the Recommendation, any party may serve and
file written objections to the Magistrate Judge’s proposed findings and recommendations with
the Clerk of the United States District Count fbe District of Colorado. 28 U.S.C. § 636(b)(1);
Fed. R. Civ. P. 72(b)n re Griegq 64 F.3d 580, 583 (10th Cir. 1995). A general objection that
does not put the District Court on notice of the basis for the objection will not preserve the
objection forde novareview. “[A] party’s objections to the magistrate judge’s report and
recommendation must be both timely and specific to preserve an issue for de novo review by the
district court or for appellate reviewUnited States v. One Parcel of Real Property Known As
2121 East 30th Street, Tulsa, Oklahoma F.3d 1057, 1060 (10th Cir. 1996). Failure to make
timely objections may bate novareview by the District Judge of the Magistrate Judge’s
proposed findings and recommendations and will result in a waiver of the right to appeal from a
judgment of the district court based on the proposed findings and recommendations of the
magistrate judgeSeeVega v. Sutherd 95 F.3d 573, 579-80 (10th Cir. 1999) (District Court’s
decision to review a Magistrate Judge’s recommendadtamovodespite the lack of an objection
does not preclude application of the “firm waiver ruleQne Parcel of Real Property3 F.3d
at 1059-60 (a party’s objections to the Magistrate Judge’s report and recommendation must be
both timely and specific to preserve an issuad®novareview by the District Court or for
appellate review)jnternational Surplus Lines Insurance Co. v. Wyoming Coal Refining
Systems, In¢52 F.3d 901, 904 (10th Cir. 1995) (by failing to object to certain portions of the

Magistrate Judge’s order, cross-claimant had waived its right to appeal those portions of the
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ruling); Ayala v. United State980 F.2d 1342, 1352 (10th Cir. 1992) (by their failure to file
objections, plaintiffs waived their right to appeal the Magistrate Judge’s rulhg)see,
Morales-Fernandez v. IN818 F.3d 1116, 1122 (10th Cir. 2005) (firm waiver rule does not
apply when the interests of justice require review).

Dated this 15th day of September, 2009.

BY THE COURT:

Kathleen M. Tafoya
United States Magistrate Judge
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