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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 08-cv-02648-MSK-KMT
CRESSA SULLIVAN,

Plaintiff,
V.

I-FLOW CORPORATION,

SDI RESIDUAL ASSETS, LLC, a Utah LLC,

SORENSON DEVELOPMENT, IR., a Utah Corporation,

SDI LIQUIDATING CORPORATION,a Utah Corporation,

SORENSON MEDICAL PRODUCTS®\C., a Utah Corporation,

SORENSON MEDICAL, INC., a Utalorporation, dba SRENSON MEDICAL,
SMI LIQUIDATING, INC., a Utah Corporation,

ABBOTT LABORATORIES, anllinois Corporation,

ABBOTT LABORATORIES, INC.,a Delaware Corporation,

HOSPIRA, INC., a Delaware Corporation.

Defendants.

STIPULATED QUALIFIED PROTECTIVE ORDER

Based on the stipulation of the parties, it is hereby

ORDEREDasfollows:

1. As used in this Order, the tef@onfidential Discovery Material” means
documents and other information provided in¢barse of discovery of this action that are
designated a&Confidential” or“Trade Secret” pursuant to the terms of this Order. The term
documents as used herein shall be intéegrbroadly to encompass hard-copy and imaged

documents as well as electronically stbinformation (“E®) of any type.
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2. Any person subject to this Orderavteceives any Coiafential Discovery
Material in the course of discovery in thigian shall not disclose such confidential discovery
material to anyone else exceptexpressly permitted by this Order.

3. Documents or other discovery material may be designat&bagdential” or
“Trade Secret” only to the extent that it consistsarfincludes trade seet or confidential
research, development, competitive, proprietary or commercial information and may include
financial information, information relating tawnership or control of any non-public company,
and any information protected from disclosbyeany privacy or othrdaw or governmental
regulation, as well as any othgpe of information given cordential statudvy the Court.

4. With respect to the confidentialtoade secret portion of any documents or
material, other than deposititranscripts and exhibits, thegalucing party may designate the
document as confidential discovery matebyalstamping or otherwesclearly marking the
document aSConfidential” or“Trade Secret” in such a manner that will not interfere with
legibility or audibility. Any irformation so marked will be véeewed by an attorney for the
disclosing party prior to it beingparked, and will only so markiitthe attorney has a good faith
belief that documents or material are confiiror are otherwise ¢itled to protection.

5. To the extent that Confidential Discovéaterial stored or recorded in the form
of electronic or magnetic media (including infation, files, databases or programs stored on
any digital or analog machine-readable deviceymaters, Internet sites, discs, networks, or
tapes (“Electronic Discovery Material”) isqauced in such form, a party or third-party
producing such Electronic Discovery Material nigggsignate it as confidential by cover letter

referring generally to the Eleonic Discovery Material, or bglesignation in the accompanying



load file. Whenever a party or other persabject to this Order to whom confidential

Electronic Discovery Materias produced reduces the confidential Electronic Discovery
Material to hardcopy or image forrihat party or other person shall mark the hardcopy or image
form with the“Confidential” designation.

6. With respect to deposition transcriptsl exhibits, a party may indicate on the
record that a question calls for Confidential Digery Material, in which case the transcript of
the question or answer shall be boumd separate volume and mark&wbnfidential” by the
court reporter. Alternatively, the party maysamate information disclosed at deposition as
confidential by notifying the other party(ies) in wmg within thirty (30) days of receipt of the
transcript of the specific pages and lines wlaohto be designated confidential. During such
thirty (30) day period, the entiteanscript shall be treated esnfidential. For convenience, the
parties may agree that entirgpdsition transcripts shall bestated as confidential discovery
material.

7. Third parties may elect to avaiktnselves of, and agree to be bound by, the
terms and conditions of this Order as if they hultated to it at the mhe of entry. Such third
parties must state their agreement to be bound bwyittiés in writing. Such third party(ies) shall
be limited to supplying parties only.

8. Documents and information producedabthird party shall be treated as
Confidential Discovery Material for thirty (3@plendar days after prodian, in order to allow
the parties to review angsess the documents and infotiora for confidentiality and

designation.



9. Confidential information includes infoation that would identify patients and
persons associated with adse events involving a humainug and/or medical device
product (excluding Plaintiff(s)and research subjectSee 21 C.F.R. § 314.430 and 21 C.F.R. §
20.63. Defendants shall not be compelled to dsscthis identifying information and may redact
this identifying information from discovery mait before production, provided, however, that
such defendant shall maintain am-redacted copy of such discovery material for any further
review by the Court.

10. If at any time prior tthe trial of this action a partealizes that previously
undesignated documents or other material lshibel designated as Confidential Discovery
Material, the party may so dgsiate by advising all other pasien writing. The designated
documents or material will thereafter be treasdonfidential Discovery Material pursuant to
this Order. Upon receipt of such designatiowiiting, the parties and lo¢r persons subject to
this Order shall take reasonabled appropriate action to notiny and all recipients of the
discovery material about thegtected status of the newlysignated Confidential Discovery
Material and to retrieve the newly designa@mhfidential Discovery Material from any person
who is not permitted by this Order to have Confidential Discovery Material.

11. Inadvertent production or other discl@saf documents subject to work-product
immunity, the attorney-client privilege or otHegal privilege that protects information from
discovery shall not constitutenaiver of the immunity, privilge, or other protection, provided
that the producing party notifies the receivingtyp@n writing when it becomes aware of such
inadvertent production. Copies of such inatiatly produced privilegd and/or protected

document(s) shall be returned to the prodg@arty or destroyed immediately upon notice of



privilege and any information regarding the content of the document(s) shall be deleted from any
litigation support or other database and is fatbrfrom disclosure and forbidden from use in
this action or for any other reason at all. Anytpar individual havingnadvertently received
privileged or protected information need matit for notice from the producing party before
complying with the above and is expected tmpty with the requirements of paragraph 11 as
soon as it is known or should be known, thatdbeument and information contained therein, is
privileged and/or protected. €lparties shall have the benefit of all limitations on waiver
afforded by Federal Rules of Evidence 5@y inadvertent disclosure of privileged
information shall not operate as a waiver in ather federal or state greeding, and the parties’
agreement regarding the effect of inadvertestldsure of privileged information shall be
binding on non-parties.
12. No person subject to this Order othamtithe designating parshall disclose any
Confidential Discovery Material tany other person, except as follows:
(@) counsel for the parties in this actiowluding any paralegatlerical, and other
staff employed by counsel for work on this action;
(b) With respect to a specific documehie document’s author, addressees, and any
other person shown on the face af ttocument as having received a copy;
(©) Any witness who counsel for a paim good faith believes may be called to
testify at trial or deposibin in this action, provided such person has first executed
a non-disclosure agreementtlive form attached to this order; However, if the
witness is currently an employee, officdirector, contractgisubcontractor or

consultant of an entity that is presently engaged in the research, development,



(d)

(e)

()
@

13.

manufacture or sale of any product thatnswn to compete with or to be similar
to any products researahaleveloped, manufacturedswld by any defendant,
including but not limited to I-Flow’s ONR® PainBuster®, the party seeking the
testimony must also first receive weitt consent of counsel for the party
disclosing the confidential material, or obtain an order from the Court permitting
the disclosure to said witness;

Any person retained by a party to semgean expert consultant or witness or
otherwise provide specialized advicectunsel in connection with this action,
provided such person has first execudawbn-disclosure agreement in the form
attached,

Insurers and indemnitors to theest reasonably necessary to defend and
evaluate the claims;

Official court reporters; and

The court, mediators, and support personnel.

Prior to any disclosud Confidential Discovery Mrial to any person referred

to in subparagraphs (c) or (d) of paragragrabove, the person shall be provided by counsel

with a copy of this protectiverder and shall sign a non-disclosure agreement in the form

attached as Exhibit 1 hereto. The non-disalesigreement will state that the person has read

this order and agrees to be bound by its terménd¥-disclosure agreements will be maintained

throughout this action by the att@ys obtaining them. At th@nclusion of this action, upon a

showing of good cause and necessity, any pagly seek an order requiring production of non-

disclosure agreements, but nothinghis Order is intended toodify or shift any burden of



proof or privilege relating to the motion or hatize discovery of expextor their identities.

14. Any party wishing to file any Confideal Discovery Material with the Court,
including any portion of a court par that discloses confidenti@discovery material, shall file a
motion to have the Confidential Discovery Matefiedd under seal. When filing the motion, the
filing party will cite to the @urt the grounds for filing thedfidential Discovery Material
under seal. The parties agree thay motion will be narrow iscope to ensure that the only
information withheld from public inspectioniisformation expressly authorized by law.

15.  Any party objecting to any designatminconfidentiality ortrade secret, or
requesting further limits on disclosure (sush“attorney eyes only” in extraordinary
circumstances), may at any time prior to the tfahis action serve uparounsel for interested
parties a written notice statingtwiparticularity the reasons for the objection or request. Only
good-faith, litigation-driven objections to a cordittiality or trade seet designation may be
made. If agreement cannot promptly be reactreddispute will be submitted to the Court, and
the party seeking to challenge the designatiofi bbar the initial burdenf demonstrating that
the challenge is made in good faith and isditign-driven. Until a dispute is resolved, the
material designated &€onfidential” or“Trade Secret” shall remain as Confidential
Discovery Material pursuant to this Order.

16. The Court retains discretion to demyfidential treatment to any documents or
discovery material submitted in connectioriwany motion, application, proceeding or paper
that may result in an order or decision by the Court.

17. Each person who has access to Confidiediscovery Material shall take all due

precautions to prevent the unauthorizethadvertent disclosure of the material.



18. This Order shall survivedlhermination of this actionwithin 30 days of the final
disposition of this action, all@fidential Discovery Material, arall copies, shall promptly be
returned to the producing panty, with the permission of theroducing party, be destroyed,;
however, if objections to confidentiality are thesserted, return of the Confidential Discovery
Material shall depend upon final resolution cé thbjections. Attorney-client privileged and
work product materials need not be discloseother parties after termation of this action.

19. The Court shall retainrjgdiction over all personsd parties subject to this
Order to the extent necessary to modify this @reeforce its obligations, or to impose sanctions
for any violation.

20. Nothing in this Order shall prevent any party from seeking further or additional
protection, or removing protection, fGonfidential Discovery Material.

21. Additional parties may be added to thision as allowed under the applicable
Rules of Civil Procedure. Before receiving Confidential Discovery Material, a new party must
agree to be bound by the terms of this Order eeiparty had stipulated it at the time of
entry. No newly added party shall have accegxtafidential Discovery Material until the party
is subject to the terms of this Order.

22. The defendants may designate any a@rus or other discovery material as
“Trade Secret” by stamping or otherwésclearly marking aslrade Secret” the protected
material in a manner that will naiterfere with the legibilityor audibility. Any discovery
material designated d$rade Secret” shall be treated in all respects as Confidential Discovery

Material.



23. This Order shall not apply to, or restrict Confidential Discoiaterial used at
the time of trial as evidence. ProtectiorCainfidential Discovery Material at trial may be
addressed by the Court as a safamatter upon the motion of apgrty. The provisions of this
Order shall not prejudice the rightf the parties with respeict the use or protection of
Confidential Discovery Material at trial.

24. This Order is intended to comport with the requirements of the Health Insurance
Portability and Accountability Act (“HIPAA”).Any identifiable health information shall be
automatically deemetConfidential” and shall be treated as@idential Discovery Material
under the terms of this Ordevjthout being stamped &Sonfidential” by the producing party.
Nothing in this Order shall prevent a pairtym objecting that documents do not contain
individually identifiable healthnformation, or are not othervdssubject to the requirements of
HIPAA. In addition to the other requirementstios Order, such documerghall be used solely
for the purpose of pursuing, defending, or resolvimg litigation and shabe returned to the
producing party, or if the informatn pertains to a plaintiff, thahshall be returad only to that
plaintiff's counsel, including allapies or duplicates, within 30 dagtfinal resolution of this
litigation.

Dated this 8 day of January, 2010.

BY THE COURT:

Kathleen M. Tafoya
UnitedStatesMagistrateJudge



APPROVED:

/s/ Scott Kleger

Scott M. Kleger

Mollie B. Hawes

Gary M. Clexton
MILLER & STEIERT, PC
1901 W. Littleton Blvd.
Littleton, CO 80120

Daniel E. English

DANIEL E. ENGLISH, P.C.
6355 Ward Road, Suite 400
Arvada, CO 80004-3823
Attorneys for Plaintiff

/s/ Jordan Lipp
Jeffrey R. Pilkington
Jordan Lipp
DAVIS GRAHAM & STUBBS LLP
1550 Seventeenth Street, Suite 500
Denver, CO 80202

Geoffrey Coan

Maynard Kirpalani

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

260 Franklin Street, f4Floor

Boston, Massachusetts 02110-3112

Attorneys for Defendant

I-Flow Corporation
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/s/ Marsha M. Piccone

Marsha M. Piccone

Ramona L. Lampley

WHEELER TRIGG O'DONNELL LLP
1801 California Street, Suite 3600
Denver, Colorado 80202

John A. McCauley

Michaela F. Roberts

VENABLE LLP

750 East Pratt Street

Baltimore, Maryland 21202

Attorneys for Defendants Abbott Laboratories, Abbott
Laboratories, Inc. and Hospira, Inc.
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