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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 09-cv-00309-M SK-KMT
SUZANNE SHELL,
Plaintiff,

V.

LEONARD HENDERSON, and
BRENDA SWALLOW,

Defendants.

OPINION AND ORDER DENYING MOTIONSTO AMEND NOTICE OF APPEAL

THISMATTER comes before the Court pursuemiMs. Shell’'s Motion to Amend
Notice of Appeal# 1258), former Defendant American Family Rights Association’s (“AFRA")
responsé# 1260), and Ms. Shell’s reply 1261).

An extended chronicle of this lengthy arebkily-contested litigabin is unnecessary. It
is sufficient to note that Ms. Shell, proceedpng se, brought this actin against numerous
defendants, alleging claims adyright infringement and variousrts. Ms. Shell’s claims
against many of the Defendants were dismissed at the pleading stageywetleettse subject of
summary judgment awarded against Ms. Sheltimately, claims against two Defendants
proceeded to trial, but becausesh Defendants failed to appear at the scheduled trial, the Court
deemed these Defendants in default and condachedring pursuant to Fed. R. Civ. P. 55. At
the conclusion of that hearing on Olgér 1, 2013, the Court entered judgm@t229) in favor
of Ms. Shell against Defendant Leonard Henderaod,against Ms. Shell in favor of Defendant

Brenda Swallow.
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Mr. Henderson promptly moved 1231) to alter or amend the judgment against him, and
Ms. Shell later soughihe Court’s review# 1243) of the Clerk of the Cotis taxation of costs in
her favor. Also pending at the time of entfyjjudgment was a motion by former Defendant
AFRA for reconsideratio(# 1221) of the Court’s denial of its griest for attorney fees against
Ms. Shell. The Court resolved all of the oatating motions in an Opinion and Order entéred
on July 28, 2014# 1249).
On August 19, 2014, Ms. Shell filed a Notice of App@al250), identifying only the
July 28, 2014 Order as beittie subject of the appeal. That appeal proceeded through its
initial stages before the P@ircuit Court of Appeals. O8eptember 9, 2014, Ms. Shell filed a
motion before the T0Circuit, requesting leave to “amentd Notice of Appeal” to encompass
35 additional interlocutory orders entered by Kagistrate Judge or the undersigned over the
life of the case. On September 24, 2014, tHeQiécuit denied that motion as “not properly
before this Court.” It went on to explain:
The time to appeal from the underlying judgment has run. Fed. R.
App. P. 4(a)(1)(a) and Fed. R. App. P. 4(a)(4). In order for

Appellant to file an amended tice of appeal, she must ask the
district court to reopen the time to appe&te Fed. R. App. P.

4(a)(6).
Ms. Shell then filed the instant motion in this Court.
Ms. Shell’'s motion speaks of “amending” idwtice of Appeal, but the Federal Rules of
Appellate Procedure contemplate the notbtamending” an existing notice only in

circumstances where the party has timely appdabed an order or judgment and the District

! The Opinion and Order in question igethJuly 25, 2014, but was entered on the docket

on July 28, 2014. The Court wilke the later date for purposes of the analysis here.

2 Of the three matters decided in they 28, 2014 Opinion and Order, only Ms. Shell’s
challenge to the taxation of costs was decided aeletis her, and thus, that would appear to be
the only matter over which the i @ircuit clearly has jurisdteon in her appeal.
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Court subsequently rules on certain kindsédcified post-judgment motions; in such
circumstances, the party may “amend” the exishilogjce of Appeal to also include a challenge
to the Court’s subsequent ruling or thost-judgment motions as wefiee Fed. R. App. P.
4(a)(4)(B)(ii) (contemplating amendment of the Notice of Appeal wheparty intend[s] to
challenge an order disposing of any [post-judgineotion listed in Rulet(a)(4)(A),” if such
amendment is sought “within the time prescribgdhis Rule measured from the entry of the
order disposing of the last such remaining mofiorRlothing in the Federal Rules of Appellate
Procedure seem to contemplate an “amendmeritieoNotice of Appeal in the form Ms. Shell
seeks: an attempt, made after the time provijeRule 4(a)(1)(A) has elapsed, to modify the
Notice of Appeal to reflect a challenge to presérg court orders that were omitted, mistakenly
or otherwise, from the original Notice of Appeal.

The10" Circuit's September 24, 2014 Order indesthat it construes Ms. Shell’s
motion as one seeking “to reopen the time for appealer Fed. R. App. P. 4(a)(6). Under Rule
4(a)(6), this Court may “reopenetiime to file an appeal” forlarief period, “but only if all the
following conditions are satisfied(Emphasis added.) The Court neexd recite all of the listed
conditions as Ms. Shell fails to demonstrate the:fthat she “did not oeive notice . . . of the
entry of the judgment or order sought to be appealtdn 21 days after entry.” Fed. R. App. P.
4(a)(6)(A). Regardless of whethene deems the “judgment or ord®ught to be appealed” to
mean the 35 various interlocutory orders shs lis her proposed Amended Notice of Appeal;
the October 1, 2013 Judgment that operated to rdimadé those various terlocutory orders; or
the July 28, 2014 Order that resolwbé remaining post-judgment tians that operated to start
the appeal clock running by operation of Fed. BpAP. 4(a)(4)(B)(ii), the fact remains that Ms.

Shell does not allege that she was not timelyeskewith any such order or judgment. Put



another way, Ms. Shell does not contend that hierréato list the 35 intdocutory orders in her

Notice of Appeal was because she lacked knowledge that those orders had been entered; rather,
her motion makes clear that shaténded” to include all of thesorders within her Notice, but

failed to do so because she misunderstood thieatlotice was required to contain. Thus, the

Court cannot grant heelief pursuant to Fed. R. App. P. 4(a)(6).

The Federal Rules of Appellate Prdaee contemplate a second means by which a
District Court might extend the time in whiclparty may file a Notice of Appeal. Fed. R. App.
P. 4(a)(5) permits this Court to extend the time to file such a notice if: (i) the party moves for
such relief within 30 days afténe time for appealing under Rulea}(1) has expired, and (ii) the
party shows “excusable neglect and good cause” fextansion. Fed. R. App. P. 4(a)(5)(A)(i),
(i). The Court assumes, without necessaringliing, that Ms. Shell'snotion is timely under the
first requirement.

However, the Court finds that Ms. Shiedls not established the second requirement:
excusable neglect. Ms. Shell explains thatfaiure to include the 3tterlocutory orders in
her initial Notice of Appeal was due to “ambiguadnstructions | was able to find for filling out
[the Notice of Appeal] form” and her misunderstargdihat identifying only the last order in the
case “would include all issuésntended to bring.” IrGoldwyn v. Donahoe, 562 Fed.Appx. 655,
657-78 (18 Cir. 2014) (unpublished), the "I @ircuit held that @ro se litigant's “inexperience[

] and ignoran]|ce] of procedures” in filing antimely Notice of Appeal did not constitute

excusable neglect warranting an extension of time under RY[&}¥@s “excusable neglect is

3 Assuming that, by operation of Rule ¥&§(A)(iv), the Court’s July 28, 2014 Order

resolving Mr. Henderson’s Rule 59 motion opeddte start Rule 4(a)(1)(A)’s 30-day time for

filing a Notice of Appeal running, Ms. Shell had @ys (30 from Rule 4(a)(1)(A), and 30 more
from Rule 4(a)(5)(A)(i)) from that date to mof@ an extension of the time to file a Notice of
Appeal. 60 days from July 28, 2014 is September 26, 2014, and Ms. Shell’s instant motion was
filed on September 24, 2014.



not established simply by lack of familiarity with federal procedungifig\Weinstock v. Cleary,
Gottlieb, Seen & Hamilton, 16 F.3d 501, 503 (2d Cir. 1994), and becagpse &e litigants are
held to the same rules of proceeluvhich apply to other litigants¢iting Nielsen v. Price, 17
F.3d 1276, 1277 (1bCir. 1994). See also Pioneer Investment Services Co. v. Brunswick Assocs.
Ltd. Partnership, 507 U.S. 380, 392 (1993) (“inadvertengnarance of the rules, or mistakes
construing the rules do not usually constitute exalesaeglect”). Although the Court is mindful
of Ms. Shell'spro se status and her apparent lack of familiarity with federal proce@alelyvyn
teaches that when such unfamiligiis the sole explanation for an untimely or incomplete Notice
of Appeal, the result cannot be characterizetkasusable neglect” for purposes of Rule
4(a)(5)?

Accordingly, the Court finds nothing in tederal Rules of Apflate Procedure that

would permit Ms. Shell to “amend” her existing N&iof Appeal or otherwise entitle her to now

4 Even assuming th&oldwyn was distinguishable, thiso@rt has also independently

considered the fouBrunswick factors for purposes of determining whether Ms. Shell’s actions
reflect “excusable neglect.” Although threetlobse factors (prejudide the Appellees, the

length of the delay, and the appellant’s good faith) tip in favor of finding excusable neglect on
Ms. Shell's part, the fourth factaihe reason for the delay, tips against Ms. Shell as the mistakes
she made were within her control. Being “thesiimportant single factdin the analysis, that
fourth factor is sufficient to overcome the other thrBeodiversity Conservation Alliance v.

Bureau of Land Mgmt., 438 Fed.App. 669, 672-72 (1@ir. 2011).
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file a new Notice of Appeal encompassthg 35 interlocutory orders. The moti@hl258) is
thereforeDENIED.

Dated this 5th day of December, 2014.
BY THE COURT:

Drcutce . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge




