Telluride Regional Airport Authority v. American Shelter Technologies, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Case No. 09-cv-0410 JLK-LTM

TELLURIDE REGIONAL AIRPORT AUTHORITY,
a political subdivision of the State of Colorado

Plaintiff,

V.

AMERICAN SHELTER TECHNOLOGIES, INC,,
an Illinois corporation, and

C & H ENTERFPRISE, INC,,

a Tennessee corporation,

Defendants.

JOINT MOTION FOR STIPULATED PROTECTIVE ORDER

The parties, jointly and through their undefsigned counsel, pursuant to Fed. R. Civ. P.
26(c), file and move this Honorable Court for entry of the attached Stipulated Protective Order,
and as grounds therefore state as follows:

1. Plaintiff Telluride Regional Airport Authority has requested Defendant American
Shelter Technologies, Inc. produce certain confidential financial information regarding its
business affairs in connection with this litigation.

2. - Under Rule 26(c) of the Federal Rules of Civil Procedure, the Court may, for

good cause shown, enter a protective order governing the treatment of information designated by

the parties as confidential. Gillard v. Boulder Valley Sch. Dist. Re.-2, 196 F.R.D. 382, 386 (D.

Colo. 2000).

3. The parties acknowledge and represent that the foregoing documents and
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information that are confidential in nature within the meaning of Fed. R. Civ. P. 26(c), the

maintained privacy of which documents and information outweighs the public interest in the
public disclosure of such, because the disclosure of such information could severely injure or
damage the party disclosing or producing the confidential information.

4, The partics are agreed that no disclosure of such confidential documents should
occur except as necessary for the purposes of this litigation; and the protections stipulated to by
the parties in the accompanying Stipulated Protective Order are the most appropriate means for
protecting the faimess of the judicial and discovery process.

WHEREFORE, the parties respectfully request that the Court enter the Stipulated
Protective Order.

DATED: Qctober 20, 2009.

s/ Qriginal Signature on File
John H. Steel
126 ' W. Colorade Avenue, Suite 202
P.O. Box 2784
Telluride, Colorado 81435
(970) 728-1300

ATTORNEYS FOR PLAINTIFF
Telluride Regional Airport Authority

SENN VISCIANO P.C.

s/ Original Signature on File
Mark D. Gruskin
1801 California Street, Suite 4300
Denver, Colorado 80202
(303) 298-1122
ATTORNEYS FOR DEFENDANT
American Shelter Technologies, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Case No. 09-cv-0410 JLK-LTM

TELLURIDE REGIONAL AIRPORT AUTHORITY,
a political subdivision of the State of Colorado

Plaintiff,
V.
AMERICAN SHELTER TECHNOLOGIES, INC,,
an [llinois corporation, and
C & H ENTERPRISE, INC.,

a Tennessee corporation,

Defendants.

STIPULATED PROTECTIVE ORDER

The parties, jointly and through their undersigned counsel and pursuant to Fed. R. Civ. P.
26(c), file and move this Honorable Court for entry of a Stipulated Protective Order, and as
grounds therefore state as follows:

WHEREAS, the parties acknowledge and represent that they have documents and
information that are confidential in nature within the meaning of Fed. R. Civ. P. 26(c), the
maintained privacy of which documénts and information outweighs the public interest in the
public disclosure of such, and which documents being produced and/or obtained in this litigation

will be regarded as proprietary and confidential by the party providing or producing them; and
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WHEREAS, it is anticipated that pleadings and other papers in this matter, may include
reference to documents regarded as confidential and proprietary by the party producing them or
otherwise refer to confidential and proprietary information; and

WHEREAS, documents or information containing confidential proprietary and business
information ("Confidential Information™) that bear significantly on the parties' claims or defenses
is likely to be disclosed or produced during the course of discovery in this litigation; and

WHEREAS, the parties to this litigation may assert that public dissemination and
disclosure of Confidential Information could severely injure or damage the party disclosing or
producing the Confidential Information; and

WHEREAS, the parties are agreed that no disclosure of such proprietary and confidential
documents should occur except as necessary for the purposes of this litigation; and

WHEREAS, the protection stipulated to by the parties is the most appropriate means for
protecting the fairness of the judicial and discovery process; and

WHEREAS, Rule 26(c) of the Federal Rules of Civil Procedure provides for the entry of
a protective order such as is contained here; and

WHEREAS, to protect the respective interests of the parties and to facilitate the progress
of disclosure and discovery in this case, the following Order should issue; then

IT IS AGREED by and among the parties that:

1. Until further Order of this Court or stipulation of the parties, all disclosures and/or
discovery in this action may be designated in accordance with this Stipulated Protective Order.

2. As used herein, "trial counsel" shall mean those attorneys who are partners,

members or associates of any law firms employed by the parties, including those members of a
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corporate party's office of general counsel and who are charged with the responsibility for, and
actively engaged in, preparation for and conduct of the trial in this action, as well as any of trial
counsels' respective secretaries, legal agsistants, and other employees..

3. In connection with discovery in this action, any information deemed by the party
producing it to be confidential or proprietary in nature, including, without limitation, information
contained in documents, things or objects, answers to interrogatories, deposition testimony, or
any other form obtained during discovery in this action, may be designated as “confidential
information” by the producing party and will be subject to the terms of this Stipulated Protective
Order. Such information may include material which contains or reflects proprietary, financial,
confidential, personal or private information.

4, "Confidential information" shall include all documents, things or objects, or any
information in other form, produced by a party, which has been designated as "Confidential" in
the following manner:

(@ by stamping each page of each document to be designated as confidential
with the designation "Confidential",

(b) by imprinting the designation "Confidential” next to each answer to
interrogatory, response to deposition upon written question, or response to
request for admission;

(c) all deposition transcripts shall be confidential for a period of thirty (30)
days after receipt of the transcript from the court reporter; thereafier, only
such portions of a transcript as are affirmatively designated in writing by a
party to be confidential shall be confidential. The party designating a

portion of a deposition transcript as confidential shall provide written
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notice to all other parties by listing the page and inclusive line numbers of
the material to be kept confidential. In any deposition transcript in which
any portion of the transcript has been designated "confidential” by any
party, the court reporter, the party holding the original and each party with

a copy, shall imprint the word "Confidential" on the front page of the

deposition transcript with a notation as to which pages are confidential. In

addition, each page or pages designated as "Confidential” shall bear a

"Confidential” stamp. A deposition containing confidential information

shall not be filed with the Court unless placed in a sealed envelope bearing

the designation provided for in paragraph 12 hereof;

(d) by describing in writing and in reasonable detail any non-written materials
and by providing written notice to all other parties that such non-written
material shall be kept confidential; and

(e) by affixing to the canister, cassette or disk of all videotapes the
designation "Confidential,”

In lieu of marking the original documents, the producing party may mark the copies that
are produced or exchanged, and the fact that the original documents themselves may not contain
"Confidential" markings shall not constitute a waiver of confidentiality.

5. The obligation to designate information as "Confidential" matter shall be upon the
party producing it. Except with respect to deposition testimony and discovery from individuals
or companies who are not parties to this action (hereinafter "third parties"), such designation
shall oceur at the time of production, subject only to ¥ 4(c) hereof.

r

6. Any information designated as "Confidential” shall not be disclosed to any person
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other than:
(2) The parties;
(b)  Trial counsel for the parties;
(c) Court personnel and employees, including stenographic reporters;
(d)  Any other person upon order of the Court in the interest of justice or
written stipulation of the producing party;
(e)  Outside consultants or experts retained for purposes of testifying or
assisting trial counsel in the litigation;
® Witnesses in preparation for and at depositions and trial; and
(g)  Deposition stenographic and video reporters.
Provided, however, that in all such cases in which the individual to whom disclosure is to be
made falls within any of the above subparagraphs (d}, (e), (f) or (g), such individual must
execute, under oath, the form of agreement to be bound by this Stipulated Protective Order
attached hereto as Exhibit A; and, provided, further, that the trial counsel who disclosed the
confidential information to any such individual or individuals keeps the original of said
agreement.

7. This Stipulated Protective Order applies to all discovery produced by third parties
in this action that is designated as confidential by a party. This Order also applies to all
discovery produced by third parties in this action that is designated as confidential by the third
parties, but only if such third parties agree to be bound by the terms of this Order by executing
the form of agreement attached hereto as Exhibit A.

8. No person may refuse to answer any question at a deposition on the sole ground

that the question requires the person to reveal confidential material. The deposition must
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proceed upon the following basis: Prior to answering the deposition question or questions, all
persons present shall be advised.of the terms and conditions of this Stipﬁlated Protective Order
and, at the request of the designating party, all persons not authorized to receive confidential
material under this Order shall leave the room during the time in which this material is disclosed
or discussed.

9. Any person to whom disclosure of confidential information is made pursuant to
the terms and conditions contained herein shall use such information only for the purposes of this
action and preparation for the trial of this action. Any such person is specifically forbidden from
using any and all confidential information for business, competitive or other purposes.

10.  The inadvertent or unintended disclosure by the supplying party of confidential
information, without designating it as confidential as provided herein, shall not be deemed a
waiver in whole or in part of a party's claim of confidentiality. However, any use of this
information prior to the designation as "confidential information" is not a violation of this
Stipulated Protective Order. Nothing in this Order shall restrict a party or its trial counsel from
using or disclosing information which they already possess or may acquire by proper means in
the future independent of the formal discovery process in this action; provided, however, that
nothing herein shall limit the parties' rights and obligations to maintain the confidentiality of
documents and information in accordance with any prior agreement, or as otherwise provided by
law. This Stipulated Protective Order shall not prohibit a party's trial counsel from contacting
any person merely because that person's identity is disclosed in information that has been
designated as confidential. No confidential information, however, may be disclosed in any form
to such a person except as otherwise consistent with this Stipulated Protective Order.

11. A party shall not be obligated to challenge the propriety of another party's
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designation of information as "confidential" at the time said designation is made, and. the failure
to do so shall not‘preclude a subsequent challenge thereto. In the event that any party to this
litigation disagrees at any point in these proceedings with the designation, by the supplying
party, of any information as "confidential," the parties shall first try to resolve such dispute in
good faith on an informal basis. If the dispute cannot be resolved, the challenging party may
seck appropriate relief from the Court, with the burden on the designating party to show the
confidential nature of the information. Nothing herein shall preclude a party from seeking an |
expedited ruling from the Court as to the confidential nature of the information; provided,
however, that such party shall first give advance written notice to the other party and make the
necessary showing as to why expedited relief is appropriate.

12. The Clerk of this Court is directed to maintain under seal all documents,
transcripts of deposition testimony, affidavits, memoranda of law and other papers filed in this
litigation which have been designated by counsel, in whole or in part, as "Confidential." The
party filing such materials shall instruct the Clerk of the Court in writing of the confidential
nature of the materials and shall file the materials in a sealed envelope marked "FILED UNDER
SEAL." This Protective Order shall not preclude or prohibit electronic filing of pleadings with
the Court. To that end, pleadings containing reference to or quotations from documents subject
to the Protective Order shall be filed with redaction of the confidential information and/or
attachments. The original (unredacted) documents containing reference to and/or attachment of
documents subject to the Protective Order shall be promptly delivered to the Court under seal
within a reasonable time after the electronic filing of the redacted pleading. In addition, the
unredacted documents and/or pleadings, containing reference to and/or attachment of documents

subject to the Protective Order shall be promptly delivered to all opposing counsel. THIS
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PARAGRAPH DOES NOT SUPERCEDE PARTIES OBLIGATION TO COMPLY WITH
LOCAL RULE 7.2. |

13.  If trial counsel intends to introduce into evidence at frial -any confidential
information he or she shall so inform the Court and opposing counsel, and the Court will take
such steps as it may deem reasonably necessary to preserve the confidentiality of such
information.

14.  There shall be no reproduction whatsoever of any confidential information, except
as required in this litigation. Copies, excerpts, or summaries of confidential information,
including but not limited to affidavits, briefs, and memoranda of law, may be shown or given
only to those authorized with accéss to confidential information pursuant to this Stipulated
Protective Order, and the terms of which shall applj.z, in full, to any such copies, excerpts or
summaries.

15,  Upon the final determination (including all appeals) of this action, trial counsel
for each party shall within thirty (30) days of such determination, either return to the firnishing
party or destroy (and promptly certify to the other party that this destruction has occurred) all
documents and deposition transcripts marked confidential in its possession.

16. At the request of any party and upen final determination of this action (including
all appeals), the Clerk of the Court shall return any item filed under seal to the filing party. Costs
of returning any documents shall be borne by the requesting party. Trial counsel for the
requesting party shall notify the trial counsel for the other party at the time the request for the
return of the items filed under seal is made.

17.  The obligations described in this Stipulated Protective Order shall remain in effect

subsequent to the termination of this action so as to protect the confidentiality of the discovery,
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and this Court shall retain jurisdiction over the persons bound by this Stipulated Protective Order
for the purpose of enforcing the same.

18.  Violations of this Stipulated Protective Order shall, in addition to any other legal
remedies available to the parties, be subject to the contempt powers of this Court and such other
sanctions as the Court may deem appropriate,

DATED: October __, 2009

s/ Original Signature on File
John H. Steel
126 W. Colorado Avenue, Suite 202
P.O. Box 2784
Telluride, Colorado 81435
(970) 728-1300
ATTORNEYS FOR PLAINTIFF
Telluride Regional Airport Authority

SENN VISCIANO P.C.

s/ Qriginal Signature on File
Mark D. Gruskin
1801 California Street, Suite 4300
Denver, Colorado 80202
(303) 298-1122
ATTORNEYS FOR DEFENDANT
American Shelter Technologies, Inc.
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DATED at M‘%{Colma@, this Q/ day of /( ﬁ'é , 2009.

BY THE COURT:

s/ Laird T. Milburn
Laird T. Milburn
United States Magistrate Judge
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