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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger

Civil Action No. 09-cv-02293-MSK-MJW

A-W LAND CO., LLC;

VERNON JESSER;

MARY JESSER;

KENT J. McDANIEL,;

DEANNA R. McDANIEL;

MARVIN BAY; and

MILDRED BAY, Co-Trustees of the Bay Family Trust, individually and on behalf of all
others similarly situated,

Plaintiffs,
V.

ANADARKO E&P COMPANY LP f/k/la RME PETROLEUM COMPANY; and
ANADARKO LAND CORPORATION f/k/a RME LAND CORP.,

Defendants.

OPINION AND ORDER GRANTING, IN PART, MOTION FOR RECONSIDERATION
BUT DENYING MODIFICATION OF PRIOR ORDER

THIS MATTER comes before the Court in an unabkprocedural posture. In 2012, this
Court certified a class for purposes of addresgiedPlaintiffs’ claimdor declaratory relief,
identifying at least four potential questions ot ldhat were common to all class members. At a
Scheduling Conferend# 135)in 2013, the Magistrate Judgeeatted that the parties “file
comprehensive simultaneous opening briefs” (andsequently, response briefs) addressing
these legal issues. The pestfiled the opening brief# 142, 159)and response brieg 165,
170)(as well as several thousand pages of supypexhibits) as directed. However, because

the briefing was unconnected to any sort of ooty any party, it has remained unclear to the
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undersigned what function the Magistrate Judgenaed the briefing to seevor what relief was
being sought by the partiehrough the briefing.

Because the analysis, standafdeview, and burden of proof to be applied to this matter
differs depending on how the matter is classifiet, @w necessary for the Court to attempt to
identify the issue as to which the parties sestilef. Both sides have submitted evidentiary
material in conjunction with thebriefs, suggesting that theo@t should treat the matter as a
request for summary judgmerithe Defendants (collectively, ‘fadarko”) initial brief requests
that the Court “enter judgment for Anadarko oncldims herein”; the Plaintiffs’ initial brief
does not request any specific relief, but makesipg reference to a “jury’s interpretation” of
the terms of the contractuarms at issue heresee Docket # 157 at 24-25. Under these
circumstances, the Court deems it appropt@tecat the matter as a motion for summary
judgment filed by Anadarko, seeking summary judgiie its favor pursuant to Fed. R. Civ. P.
56.

FACTS

The Court will briefly summarize the pertinentfehere and elaborate as necessary in its
analysis.

In the 1860s, as part of building a tranggmwntal railroad, Conges chartered the Union
Pacific Railroad Company and granted to it Igpgetions of then-federally owned land on either
side of the planned route between Nebraska dall. Around the turn of the century, with the
railroad completed, Union Pacific began selling some of these lands to farmers, ranchers,
loggers, and homesteaders. Typically, Union Rasifieeds conveyed only the surface estate to

buyers and it retained rights to the mineralteste@neath the lands. The deeds given by Union



Pacific typically contained a variation on the foliogy language (hereinaftegeferred to as “the
surface reservation”):

Excepting and reserving to said Union Pacific Railroad Company,
its successors, and assigns:

First, all [oil,]* coal, and other mineratgithin or underlying said
lands.

Second, the exclusive right to ppest in and upon said land for
[oil,] coal, and other minelatherein . . . . [and]

Third, the right of ingress, eg®, and regress ap said land to
prospect for, mine and remove ayd all such [oil,] coal or other
minerals, and the right to use so much of said land as may be
convenient or necessary for the right-of-way to and from such
prospect places or mines, and for the convenient and proper
operation of such prospect places, mines, and for roads and
approaches thereto or for removal therefrom of [oil,] coal, mineral,
machinery, or other material.

When Union Pacific then sought to explibie reserved mineral rights, it typically
negotiated a “Surface Owner’s Agraent” (“SOA”) with the owneof the surface estate. The
SOAs customarily acknowledged Union Paxffiownership of the underlying minerals
(including oil) and confirmed Uohn Pacific’s right of access acrdabg surface estate in order to
remove the minerals or oil. In consideratfonthe surface owner entering into the SOA, Union
Pacific typically offered the surface owner a bygayment, usually 2.5% of the value of the
minerals extracted.

In or about 2000, Anadarko acquired Union Pacifiineral interestsvith regard to the

lands in question in this lawsuit. Anadarko, lewer, discontinued the practice of entering into a

! Some sample deeds in the record contaimraerscored blank spaaethis location in

the form deed. Other samples in the record have the word “oil” handwritten in that space.
Because it is undisputed that Colorado law deardeed’s reference to “other minerals” to
include oil and gasylcCormick v. Union Pacific Resources Co., 14 P.3d 346, 348 (Colo. 2000),
the Court treats all of the deeth question as encompassingasitl gas reserves found within
the mineral estates.



SOA with surface owners, and camgitantly, the practice of payimgyalties to surface owners.
Anadarko’s decision to forgo SOAs allowed it a/payment of royalties to surface owners, but
it deprived Anadarko of the peace and freedom from litigation that royalty payments secured. As
a result, the Plaintiffs commenced this suit. eyallege that Anadarko’s (and its lessees’) use of
the surface of the Plaintiffs’ land in order to aaxéhe subsurface minerals exceeds the scope of
the surface reservations found in the underlygiegds. Thus, they contend such access
constitutes trespass.

Upon the Plaintiffs’ motion for certification @f class action, this Court determined
(# 120)that the claims of all devisees of tdaion Pacific lands presented certain common
guestions of law, including: (i) how the terms of the surface reservation in the Union Pacific
deeds should be interpreted; (ii) whether Ankdatself can be held liable for any trespasses on
the Plaintiffs’ land committed by its lessees; and (iii) whether permits issued by the Colorado Oil
and Gas Conservation Commission (“COGCC”) ofeta license conduct by Anadarko or its
lessees that might otherwise be in violationhaf terms of the surface reservation. Thus, the
Court certified a class action ftire limited purpose of addressiagy issues of law that were
common to the entire class of Union Pacific deeis. However, the Court also found that the
guestion of whether Anadarko’s (or its lesseeshduct on any given Plaintiff's land constituted
a trespass was a matter calling for individual fdaetermination. As to that question, class-
based litigation was no longer appropriate. Adewly, the Court diected that, once any
guestions of law common to the entire class weselved, the class walibe de-certified and

each Plaintiff would have to proceed tp tineir own trespass claims individually.

2 More specifically, the Plaiifts contend that the effecdf surface reservation requires

Anadarko to engage in directionak( slanted) drilling via wells radiating from a single well
site, rather than through thelliing of numerous vertical wks, each from their own site.
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At the Scheduling Conference on OctoberZ®.3, the Magistrataudlge directed that
the parties “file comprehensive, simultaneousnopg [and response] briefs” addressing the four
specific common questions of law identified in t8igurt’s class céfication order. The parties
did so® As noted above, this briefing was not codpie any particular motion or other request
for relief by any party, making it somewhat unclbaw that briefing should be treated. For the
reasons set forth above, this Court electsdat the briefing as constituting a motion by
Anadarko for summary judgment in its favor @hd Court proceeds to adjudicate the issues
raised in the briefing in that context.

ANALYSIS

A. Standard of review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee Whitev. York Intern. Corp., 45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled taudgment as a matter of law. Fed. (. P. 56(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, betstandard of proof and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986);
Kaiser-Francis Oil Co. v. Producer 5§ Gas Co., 870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is‘genuiné and summary judgment is precludethié evidence presented in support of

and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter

3 Anadarko briefly raised a fifth issue: whet class members who had entered into SOAs

with Union Pacific or Anadarko had effectivalgleased any claims they might have by the
terms of the SOA. Because this is a questiandiidual, not class-widdegal significance, the
Court declines to considérat this stage. To the extent tisaich a class member later pursues in
individual suit against Anadarko, Anadarko nmaise its release arg@emt at that time.
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for either party.See Anderson, 477 U.S. at 248. When considering a summary judgment
motion, a court views all evidenaethe light most favorable the non-moving party, thereby
favoring the right to a trialSee Garrett v. Hewlett Packard Co., 305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairolor defense, the amant must establish
every element of its claim or defense by sufficient, competent evid&e&.ed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputesee Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward, 199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, ekis required. If there is no geine dispute as to any material
fact, no trial is required. Thmourt then applies the law toetluindisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaliithe claim or defense that the nmevant is obligated to prove.
If the respondent comes forward withfgzient competent evidence to establisprama facie
claim or defense, a trial is required. If lespondent fails to produce sufficient competent
evidence to establish its claim or defense, themtbvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

A. Interpreting the surface reservation

The central dispute between the parties carxctre meaning of the terms used by Union

Pacific in the surface reservation foundeach of the deeds in question.



Courts interpret the conveyancing contaiimedeeds using the same tools and techniques
they use in construing any writtérstrument. In other words,dlcourt strives to ascertain the
parties’ intent, and ordinarily attemptsdo so from the four corners of the instrument,
considering the entirety of the deed andjoset isolated sentences and claudéstch Mountain
Corp. v. Elliott, 898 P.2d 550, 557 (Colo. 1995). If nayfehe other common tools of
construction yield a meaningful result, the caounay resort to the ultimate canon of construction:
resolving ambiguities against the draftéd.

Once again, the version presented by botrsdmleinterpretation reserves to the mineral
interest holder:

... the right of ingress, e@® and regress upon said land to

prospect for, mine and remove ayd all such [oil,] coal or other

minerals, andhe right to use so much of said land as may be

convenient or necessaryor the right-of-way to and from such

prospect places or mines, and for the convenient and proper

operation of such prospect places, mines, and for roads and

approaches thereto or for removal therefrom of [oil,] coal, mineral,

machinery, or other material. (Emphasis added)
Careful examination of the quoteekt reveals that two separgvisions are contained therein.
First, the mineral interest holdleas a general “right[ ] of ingss, egress, and regress” over the
surface lands -- that is, the abilttyenter the land, exit the landdareturn back to the land --
for purposes of “prospect[ing] fomin[ing] and remov[ing]” ay minerals thereunder. Second,
the mineral interest holder has the right to usetidand as may be convenient or necessary” to
achieve several purposes -etgtablish rights of way to mining locations, to operate (in a

“convenient and proper” manffgmines and prospect sites lay roads, and to install other

means of removing minerals and equipment.

4 Although similar in structure to the “conveni@md necessary” restriction, it is clear that

the phrase “convenient and properddifies the verb “operation {onines]” not the verb “to use
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Before the Court can turn the interpretation athe key phrase underlying the parties’
dispute — the right of the mineral owner tokadconvenient or necessary” use of the surface
land -- the Court must first consider Coloradesssting common law goveimg split estates in
real property. In Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913, 927 (Colo. 1997), the
Colorado Supreme Court explained that “a minggdits holder is lega}l privileged to make
such use of the surface as is reasonable andswgdo develop underlying minerals.” Notably,
the right of the mineral estate owner to usestinéace estate often stands in tension with the
rights of the surface owner. Colorado lawpects that “mineraights holders [will]
accommodate surface owners to the fullest extesgiple consistent with their right to develop
the mineral estate.Td. at 927. The form that such accomratidn will take necessarily varies
with the circumstances, “depending on surfa@susd on the alternatives available to the

mineral rights holder for exploitatioof the underlying mineral estateltl. But a trespass would

[land].” The Court does not understand the Ritsto be alleging that the methods by which
Anadarko operates its mines/wells are “imprd@ecording to accepted industry practices.

Thus, the only limitation on Anadarko’s use of the surface land is that it must be “convenient or
necessary” to accomplish the tasks listethe remainder of the reservation.

> In Radke v. Union Pacific RR. Co., 334 P.2d 1077, 1087 (Colo. 1959), the Colorado
Supreme Court determined that the surfacevatien used by Union Pacific here does not
constitute a splitting of the méral and surface estates andmgte by Union Pacific of the

mineral estate. Rather, it held that the teofithe deed convey the entire property — surface and
minerals — to the buyer in fee simple, subject dolynion Pacific’s reseation of a license to
occupy the surface for the removal of minerals.

Neither party here hasgued that the holding &adke or the status of Union Pacific as a
licensee rather than owner of the mineral estHzts the analysis to be applied. The same
logic that grants the holder ofhaineral estate the inherent right to make reasonable use of the
surface estate in removing those minerals wouldtghat same inherent right to the holder of a
license to remove such minerals. Thus, tipmion may sacrifice accuracy for convenience and
describe Union Pacific (and later Anadarkopasg “owners” of a “mineral estate” or the
minerals themselves, rather than as licensagted to exploit a mineral estate that is
technically owned byhe surface owner.



occur if the mineral estate holtieactivities “preclude or impauses by the surface owner . . .
when reasonable alternatives are abédldo the [mineral estate holder]Ld.

Gerrity expressly sets forth the allocation of proof on a claim of trespass under Colorado
common law. To prove a trespass by a minetate®wner, the owner of the surface estate
must first establish prima facie case by “present[ing] evidence tltlaé [mineral estate owner’s]
conduct materially interfed with surface usestd. at 933. Such mataidiinterference is
“interference which is not reasonable from pleespective of the surfacevner and considering
only the impact on the surface used. If the surface owner carries that minimal burden, the
owner of the mineral estate muptesent evidence, by meansexjpert testimony or otherwise,
that explains why its surface conduct was reasenatd necessary from the perspective of the
[mineral estate holder].1d. The owner of the mineral estamay carry this burden by, for
example, “explain[ing] the neca&$y of its conduct and . present[ing] evidence that its
operations conformed to standard oans$ and practices in the industryid. The surface owner
may respond with rebuttal evidence “that reasonalbdenatives were available to the operator at
the time of the alleged trespassd. “Ultimately,” Gerrity explains, “it is tle province of the
trier of fact to balance the competing intesesft the [mineral estate holder] and surface owner
and objectively determine whether, under thiewrnstances, the [minerablder’s] surface use
was both reasonable and necessalg."at 933-34.

AlthoughGerrity is of fairly modern provenance, thenciples it recites are not novel or
even of particularlyecent inventionGerrity's cited authority for th proposition that mineral
estates necessarily entail a rightriake reasonable use of the surface estate dates at least back to
1961, citingRocky Mountain Fuel Co. v. Heflin, 366 P.2d 577, 580 (Colo. 196eflin, in turn,

relies on cases such ik v. Chicago, Wilmington & Franklin Coal Co., 47 N.E.2d 96, 98 (lll.



1943), that date back atner two decades, addek, in turn, relies upon authority for that
conclusion that dates back even beforeddri?acific was issuing the deeds in questiditing

e.g. Williamsv. Gibson, 4 So. 350, 352-53 (Ala. 1888) (mineaaner “may occupy so much of
the surface, adopt such machinery and modesirahg, and establish such auxiliary appliances
and instrumentalities, as are ordinarily usedunh business, and mbg reasonably necessary
for the profitable and benefaienjoyment of his property’gnd Ingle v. Bottoms, 66 N.E.160,

162 (In. 1903) (“the grant of the rigto the coal carries with it @asnecessary incident the right
not only to penetrate the surfacetloé soil for the coal, but also to use such means and processes
for mining and removing the same from the premises as may be reasonably necessary. This
includes the right to cotrsict such roads and railroad tracksthe surface of the land as are
reasonably necessary for the transportation pblses, machinery for the operation of the mine,
and for removing the coal from the mine openings”). Thus, althGeghty itself long post-

dates the drafting of the surface reservationCibigrt assumes that, at the time Union Pacific
was issuing the deeds in question, it was nbeéss aware that its retention of a mineral
interest also granted it the inherent rightrtake reasonable and necessary use of the surface
estaté’

With this context in mind, the Court turtesthe specific language the Union Pacific
deeds. As noted above, the deeds reserve taniteral interest owmg¢Union Pacific and its
lessees and assigns): (i) a gehaight[ ] of ingress, egres&nd regress” on the surface lands
for purposes of “prospect[ing] fomin[ing] and remov[ing]” anyninerals thereunder, and (i)

the right to use “such land as may be converoeniecessary” to establishing rights of way to

6 If that was not the case, then eitherrthigeral interest retained by Union Pacific would

be commercially worthless, because it caubt be efficiently exploited or the cost of
exploitation would be indeterminate and tisubject to independent negotiation with each
surface owner, making mineral extraction difficult and expensive.
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mining locations, for operating mines and prospeetsior laying roads, and for installing other
means of removing minerals and equipment. iAriading of these two clauses is that the
former simply grants Union Pacific the righteénter onto the land when its purpose is to conduct
the actual act of mining. The latter grantsdsnPacific additional rights to “use” the land to
accomplish tasks related to the mining procesd itsestablishing rights of way for access to
mine sites; for laying roads, conveyors, pipe$, and other means to convey minerals (and
waste products) away from the mine; for conducting the mining itself, and for occupying such
additional land around a mine site as might deassary for the regular operation of the mine
(e.g. waste pits, tailingpiles, etc.).

The parties’ briefing here focuses on two gahguestions of law raised by the Court in
its class certification order: whedr the terms of the Union Pacific deed are ambiguous and what
should be their proper construanti As to the first point — andpiity — Anadarko argues that the
terms are not ambiguous in any way and can bytagetsaccording to theordinary dictionary
meaning. The Plaintiffs argue that the terrmarieenient” is ambiguous, in the sense that “the
guestion ‘convenient to whom'qinot] answered.” The Plaintiffs argue that a reasonable
construction of the surface resation’s phrase “convenient or necessary” is that the two halves
of the phrase refer to two different pointsvadw: that “convenient” means “convenient to the
Surface Owner” and “necessary” means “necessatetmineral owner.” The Plaintiffs point
out that Union Pacific’s pagtractices are consistent with such an understanding, as Union
Pacific prohibited its lessees from drilling f@if and gas on the lands until an SOA had been
negotiated with the surface owrte allow such drilling.

Sharpened to that point, the partiespdite appears to concern whether the term

“convenient” in the surface reseriat is intended to refer to Uom Pacific’'s convenience or that
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of the surface owners. The Court finds tthet correct interpretimn unambiguously points

towards the question of convenience being @gdom Union Pacific’s perspective for
numerous reasons.

Mostsignificantly,adopting the Plaintiffs’ interpretatioof the surface reservation would
require the assumption that, when drafting thedde Union Pacific was intending to surrender a
degree of access to the surfagedlithat the common law alreadyvgat. As noted above, Union
Pacific’s status as holder of the mineral esteeessarily carried with it the common-law right
to all “reasonable and necessange of the land, even withbthe deeds making any express
surface reservation. The deeds’ reservation of Union Pacific’s right to make “necessary” use of
the surface estate obviously duplicates the tiginhake necessary use as conferred by the
common law. Thus, the question presentedhisther, when reserving the right to make
“convenient” use of the surface estate, Uniagific was claiming a greater right to use the
surface lands than the common law’s grant of “reasonable” use already provided, or whether
Union Pacific was accepting a lesser right ttencommon law conferred, thus granting the
surface owners greater control over the minertateshan they would otherwise have. Common
sense suggests that, in normal circumstancesneeccial entity can be expected to increase,
not diminish, the value of its property. Thus, sheuld assume that Wm Pacific was acting in
such a way as to make its mineral estate mdrgabbe, rather than less. The Plaintiffs point to
no evidence that would suggesatithis is the unusual situation in which Union Pacific was
intending to be unusually altruistir favorable to surface ownergg. contemporaneous
evidence of statements of chabita purpose by Union Pacific officalevidence that the sales of

the surface estates were made a higher-than-maakets (due to the greater rights they
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afforded surface owners), or indications thatdsgniPacific intended to devalue the mineral rights
it retained.

A construction of the phrase “convenient’cassidering only the mineral owner’s point
of view is entirely reas@ble. As explained iGerrity, the question of whether a mineral
owner’s use of the surface‘invenient” to a surface ownerase of the factors that is
considered at common-law. A&grrity states, “when the operationsafmineral rights holder]
would preclude or impair uses by the surface atvwaén other words, where the mineral rights
holder is engaged in surface use that is incoewtio the surface owner — it is possible that a
trespass may occur. 946 P.2d at 927. Thusnathes interpretation dhe surface reservation
proposed by the Plaintiffs is something thaswa&ready contemplated by the common law, and
interpreting the surface resetizen in that way would rendéts “convenient or necessary”
language superfluous. The PIdiist interpretation — that “onvenience” was intended by Union
Pacific to be judged from the point of viefthe surface owner — is certainly clever, but
apparently unprecedented: the Plaintiffs hawecited to any situation in which a court has

construed language similar to that in sheface reservation in such an unusual vajoreover,

! The Plaintiffs argue th&aca Land & Cattle Co. v. Savage, 440 F.2d 867 (10Cir.

1971), construed a similar reservation in this wakere, the seller cosyed land to the buyer,
subject to a reservation allowitige seller the ability to comndt logging on the land, along with
the right to “generally occupy so much of theface of said premises and in such manner and
with such means as may be necessary or coewefur the full enjoyment of the rights hereby
reserved.” The relationship was harmoniousstreral years, with éhlogging practices used
by the seller actually enhancing the value of tinel o the buyer by converting it from forest to
grazing land. However, the relationship sousdn the seller began clear-cutting stands of
trees, leaving behind large “slagihes” that “form[ ] an impeneable barrier to livestock and
deer and . . . deprive plaintiffs of reasonable use of the land for many years.”

The buyer brought suit challenging, among othigdy the seller’s “rigt to use the clear
cutting method of timbering.” 440 F.2d at 870. Tih& court found that the seller had the right
to engage in clear dirtg, but was obligated to perform certagstorative practices thereafter.
On appeal, the foCircuit acknowledged the gemdtension betweethe seller’s right to cut and
remove timber, “even though summoval involves a certain amouoftinjury to the land,” and
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such construction is somewhat implausible efEhwould be little reason for Union Pacific to
reserve the right to engage inrfeice uses that were “conveniétd the surface owner, as it
would be unlikely that a surface owneould ever object to such a use.

The Court is also unconvinced that, teXyahe phrase “convenient or necessary” is
internally inconsistent when construed solebm Union Pacific’s perspective. Certainly, a
mineral owner could take actiongs the surface that are “necagsdut not “convenient,” such
as having to drill a particullyrdifficult well in a geograplaally-challenging portion of the
surface. And a mineral owner could conceivaldyise surface uses that, while “convenient” to
its purposes, are not strictlyéoessary,” such as decidingrtm two pipelines across an area
instead of just one in order to capture a famiyor performance improvement. Construed from
Union Pacific’s perspective, both componentshef clause address conceivably different
situations and construing theaake in that way does not cause one half of it to subsume the

other.

the buyer’s right for force the seller to “uté timbering methods thfdo not] unreasonably
impair the rights of the landownerld. at 872. The court noted tkeller's argument that the
reservation of rightsliawed it to use such surface and means as may be “necessary and
convenient,” but the court found that such langugiges “only the right to use such means as
were reasonably suitable, giving due megi@ the interest of the landownend. at 873.

Finding that “the cleacutting method effectively bars plaiifié from the land and results in
serious fire and erosion dangers, “ the coartatuded that “such timbering practice constitutes
an unreasonable infringement on plaintiffs’ rightsd:

Far from endorsing a doctrine that therigenient” clause of a surface reservation
allowing “necessary and convenient” use must l@rered from the point of view of the surface
owner,Baca merely stands for the unmarkable proposition that tmghts of a mineral (or,
there, timber) owner to use the surface must be balanced against the interests of the surface
owner in a way that one sidegstions do not unreasonably deprikie other of the value of their
interest. The court found thakdlr cutting was an unreasonable oéthe surface not because it
was simply “inconvenient” to the surface ownauf because it deprived the surface owner of all
value of the affected surface land. The “degard” for the surface owner’s interests is
indistinguishable from the balangmf rights doctrine discussed@errity or the multitude of
cases that discuss how a min@state holder may “use” thergace but not “destroy” it.See
Barker v. Mintz, 215 P. 534, 535 (Colo. 1923).
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The Plaintiffs place great reliance on thetfthat Union Pacific subsequently entered
into SOAs with surface owners. Certairljnion Pacific’s decision to negotiate additional
agreements and, more importantly, pay a rgyalthe surface owner would seem to strongly
support an argument that Union Pacific did ndielve that the rightsonveyed by the surface
reservation were as expansive as Anadargesihere. Although this argument has some
persuasive force, the record seems to reflectdhain Pacific’s decisioto require SOAs before
lessees could drill for oil and gas was not thseilteof a belief that the surface reservation
favored surface owners, but rather, that it waslear whether Uniongeific’s reservation of
rights to exploit “minerals” extended to includsoearces such as oil and gas. That issue was not
settled until the Colorado Supreme Court decidie@ormick v. Union Pacific Resources Co.,

14 P.3d 346, 348 (Colo. 2000) (“We hold that Coloradweags to the majority rule that the deed
reservation language ‘other miaés’ reserves oil and gas”)Until then, Union Pacific appears
to have occasionally faced contentions byategfowners that the dace reservation only
reserved Union Pacific’sght to “mine” for fixed {.e. hard-rock) minerals, not to “drill” for

fluidic oil and gas. For example, Exhibit 3thee Plaintiffs’ opening brieis a 1954 letter from a
Union Pacific official to other railroad exdtees, mentioning a suit brought against Union
Pacific “to determine ownership of the oil andgederlying” a parcel had previously sold.

(Emphasis added.) The letter notes that “[ijbfscourse, the contepti of the Union Pacific

8 The Plaintiffs’ response bfipoints out that this issue wasttled in Wyoming as early as

1978, but does not allege that thatter had been resolved inl@@do at any point prior to
McCormick. The Plaintiffs go on to poi out that Anadarko continad¢o enter into SOAs with
Wyoming landowners to the present day, sugggshat the resolution of the question of
whether a mineral reservation indes oil and gas resourcesiat the sole reason why Anadarko
ceased using SOAs in Colorado. Because propgtits and oil and gas development principles
can differ dramatically from state state, this Court takegtle interest in inquiring why
Anadarko might desire taatinue offering SOAs in Wyoming but not in Colorado.
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that the reservation ¢doal and other minerals’ includes aihd gas,” before going on to explain
that Union Pacific resorts to SOAs to avoidplites over its use ofdlsurface for oil and gas
drilling purposes. This evidence suggests that Union Pacific itself was occasionally bedeviled
by the unresolved question of whether its minerakestaluded rights toil and gas, explaining
why it chose to enter into SOASs that preventegpdiies over such matters. It also explains why,
upon Anadarko’s acquisition of Union Pacific’s miakinterests in 2000, the same year as the
McCormick decision, Anadarko concluded that thereswa longer any need to enter into SOAsS
and pay royalties to surface owners to aVawisuits over whether the mineral reservation
extended to fluidic “minerals.”

Accordingly, the Court agrees with Anadatkat the terms of theurface reservation are
not ambiguous, that the terms “convenient” anelcessary” as used in that reservation are
properly interpreted according to their dictiondsfinitions, and that the notion of whether a
given surface use is “convenient” islatermination that is made (after réma facie stage, at
least) from Anadarko’s point of view, not fraime point of view of a surface owner. At the
same time, the Court does not understand Anadaakdlity to engage isurface uses that are
“convenient” to it to somehow overcon@errity’s requirement that surface uses be
“reasonable.” Thus, the Court attemptsitdt$ understanding of thunambiguous language of
the surface reservation in@errity’s allocation of proof fotrespass claims. Firggerrity
requires a plaintiff surface owner to establigiriana facie case by showing that the mineral

owner’s use of the surface was unreasonatderding to the surface owner’s subjective

expectations. The burden themifts to the mineral owner to show that its use was both

9 Union Pacific inquires of the other railr@adbout their policy “withrespect to securing

or requiring the consent tiie surface owner in situations ek the railroad proposes to issue an
oil and gas lease covering landsiethit has previously sold with a reservation of the minerals.”
(Emphasis added.)
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necessary to the act of explagithe mineral estate and was weeble according to established
industry practices. This Court sees no reasoy the terms of the siace reservation would

upset the burden of proof at tlugma facie stage: although Anadarko may be entitled to occupy
the surface at its convenience, the Court is neppgmed to say that it is permitted to act in a
commercially unreasonable manner in doing so.

That leaves the last stage describe&bryrity: the surface owner attempting to show that
there were reasonable alternatives that the mineral owner could have used but did not. Itis
logical that, at this age of the analysis, Anadarko’s righ act at its convenience becomes
meaningful. OrdinarilyGerrity would seem to suggest that the mineral owner, when faced with
two or more reasonable methods &chieving a certain goal, mustlect the one that is least
disruptive to the surface estat@46 P.2d at 933 (“the surface owmeould then be permitted to
present its own rebuttal evidence thedsonable alternatives wereailable to the operator at the
time of the alleged trespass”). Here, theefbf the “convenienttlause of the surface
reservation would be honored by granting Asr&ad the right to decide which reasonable
alternative it will selegteven if one alternatéevwill result in greater surface disruption than the
other. Such a construction honors the appanéention of Union Pafic’s surface reservation
(to claim something more than the common law already provided the owner of the mineral
estate), honors the plain meaning of the taromvenient” by allowing Anadarko to choose the
alternative that it deems most suitable in a gisiuation, yet also honotise Plaintiffs’ residual
rights as surface owners and enstinas the Plaintiffs remain pretted against surface uses that,
although convenient to Anadarko, are neverthalessmercially unreasonable or contrary to
accepted industry practices.

Accordingly, the Court construes the suod reservation on the terms set forth above.
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C. COGCC preemption

The Court initially perceied Anadarko’s opposition to the motion for class certification
to suggest that, as a matteda#, the issuance of a COGCC permit to a lessee to drill a
particular well would preclude arspit against the lessee for trespasslong as it complied with
the terms of the permit. In other words, @&urt understood Anadarko suggest that COGCC
regulatory process operated to preempt anyesjuent tort claims based on approved wells,
thereby forcing the Plaintiffs tise their concerns about pdiahtrespasses to the COGCC as
part of the permit approval process.

Having reviewed the parties’ briefing, tB®urt understands thatishs not actually
Anadarko’s position. Anadarko merely argtiegt compliance witlthe COGCC regulatory
scheme could constitute evidence that amgiwvell was “proper” in certain respects (amce
versa: that a well drilled without a COGCgermit would be improper, and thuper se
trespass), but would not, of itself, preemptespass claim. Because Anadarko is not arguing
that, as a matter of law, COGCC compliance wqu&tlude any trespass action against it or its
lessees, the Court need not ddasthis quetson further.

D. Anadarko’s liability for alleged trespasses by lessees

Finally, the Court turns tthe question of whether Anadarko, the only named Defendant
in this action, can be held liable for trespasses on the Plaintiffs’ property that are committed by
non-party entities that have leasthe right to exploit Anadien’s mineral estates beneath the
Plaintiffs’ property from Anad#&o. Anadarko’s opening brief statdst it “generally does not
develop its oil and gas mineraté@nests itself”; rather, the @l physical intrusion onto the
Plaintiffs’ land is performed by “operators thetve . . . leased thel @nd gas estate from

Anadarko.” Anadarko further contends, withowrsficant dispute by the Rintiffs, that it does

18



not directly supervise or monitds lessee’s planning or activity.htis, at least as to the drilling

that is performed on the Plaifi§’ lands by lessees of Anadarkoetimitial question that must be
considered is whether Anadarko can be helolé for any alleged trespass committed by those
lessees.

In a prior ordef# 92)in this case, this Court explaohéhat “[g]enerally, a lessee is not
considered to be the agent of the lessor and, therefore, the lessor is not ordinarily liable for a
trespass committed by his or her lessggiting Orphan Belle Min. & Mill. Co. v. Pinto Min.

Co., 85 P. 323, 324 (Colo. 1906). However, the €aaknowledged two situations in which the
lessor would be liable for such a trespass committed by its lessee: (i) where the lessor “aids,
abets, encourages, or authorizes tksde in the commission of the trespasisiiig Engler v.

Hatch, 472 P.2d 680 (Colo.App. 1970), or (ii) where thssor, although unaware of the trespass
as it is occurring, subsequently ‘ifeggs” that trespass in some wayting Zobel v. Fannie

Rawlings Mining Co., 111 P. 843-844-45 (Colo. 1910). BotHes appear to agree with this
general statement of the law.

The Plaintiffs contend that Awlarko ratified the trespasses by its lessees. Ratification, as
a theory of lessor liability, arises almost entirely fromZbbkel case. There, an entity called
Fanny Rawlings owned a mining claim, and Zal&hed an adjacent claim. Zobel leased his
rights in his claim to an indidual named Ostrom. Ostronesipassed onto the Fanny Rawlings
claim and removed minerals. Tbase proceeded to a jury triahd the jury found a verdict in
favor of Fanny Rawlings and agat Zobel. On Zobel's appeale of the questions presented
was whether Zobel, as lessor, could be heloldi for the trespass of Ostrom. The court found
that Zobel was properly liable for “all ofdhltrespasses, not only those of which [Zobel]

confessedly was cognizant aéttime they were committed, baiso those which he did not
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know of at the time, but of whose perpetrati@later had full knowldge, were ratified by him
in knowingly accepting the fruits thereof, and ttrety were committed for his use and benefit,
and he actually received and appropriated their proceeds to his own use.” 111 P. at 844.

As discussed at some lengththe Court’sprior order,Zobel is a curious case. The
Colorado Supreme Court does not elaborate on itefube term “ratified” (a term that usually
applies when one deliberately murposefully adopts thact of another as one’s own), and the
peculiar factual scenario @bbel (i.e. the defendant’s continuedtention of the minerals
suggesting that the case was onadifjust trespass, but also convens calls its applicability to
the instant case into some question. Until pinceceeding, it does not appear that any court in
Colorado or elsewhere had citédbel or further interpreted its atification” doctrine in other
circumstances.

Nevertheless, this Court is bound by ruliofshe Colorado SupreenCourt on matters of
state law, and thus, in the absence of precedentiating it, this Coaiwill attempt to apply
Zobel’s teaching.Zobel seems to suggest that all thatésassary for a ratification to occur is
for a lessor to “accept[ ] the fruits” of the trespass after obtaining “full knowledge” of the
lessee’s tortious action. Hereettortious action is trespass -atlis, the lessee making a use of
the surface estate that is either unnecessargreasonable. To hold Anadarko responsible for
such a trespass under a ratificatibaory, the Plaintiffs would have to show that Anadarko knew
that the lessee had made a surface use thaiv@eessary or unreasonable and that Anadarko
thereafter received proceeds from treske arising from that surface use.

The Plaintiffs attempt to argue that theutt can make a categorical ruling that Anadarko
possesses knowledge of any trespass by its lessees because lessees specify where they wish to

drill when seeking certain waivers from Anadar&od that well locations are matters of public
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record on the COGCC websit&hus, the Plaintiffs contend, Anadarko could correlate various
sources of information to determine when a lessee drills more than one vertical well per quarter
section of land. This argument has at least two flaws: itidasumes the conclusion that the
Plaintiffs have yet to argue and establish: thattiple vertical wells in a quarter section of land
are, by definition, unreasonable or unneces¥aecond, it charges Anadarko with constructive
notice of the trespass, which seems to be something less than the “full knowledgebé¢hat
appears to require. Beyond thebservations, the Court is notlimed to offer a categorical
pronouncement that Anadarko can always/nevdiabée for its lesseésrespasses under a
ratification theory. The doctrine appears taaldactually-intensivene that will require
individual proof in each case in whithe Plaintiffs intend to invoke it.

Turning to the “aiding and abetting’dbry, that theory is derived froEngler and
provides that “any person who aids, abets, eragges, or authorizesother in the commission
of a trespass . . . is liable equallytwhim who commits it.” 472 P.2d 680, 682 (Colo.App.
1970);see also Yakesv. Williams, 270 P.2d 765, 768 (Colo. 1954). NeitB®gler nor any other
reported case that this Court is aware of elatiesron what degree ofamlination or assistance
is necessary to impose such liability on a lessor.

The Plaintiffs’ primary argument on this poistthat Anadarko authorizes or encourages
the lessees to trespass by routinediving a right Anadarko has its lease agreements with the

lessees, by which Anadarko is authorized to iregihe lessee to enter into an SOA with a

10 Although this is the central tenet of the Rtifs’ claims, the Plairiffs do not address the

argument with particular specificity in thapening brief, and providenly brief additional

argument on it in their response brief. Givea diiscussion herein, the Court is not convinced

that one could say that, as a matter of lawgtiieng of multiple vertical wells in a quarter

section of land will always violate the surfaceaeration as the Court has now construed it.

There may be circumstances in which multiple vertical wells could be considered unreasonable
or otherwise contrary to accepted industry prastibut that is a matter to be proven on an
individualized basis.
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surface owner before commencing drilling. Theerfact that Anadarko could require its
lessees to enter into an SOA does not, of itaetipunt to Anadarko aialy, abetting, authorizing,
or encouraging any trespasses that the leskeeltimately commit. The Plaintiffs’ argument
might be more persuasive if they showed tinstt Anadarko was aware of the particular surface
intrusion that the lessee intendecengage it and that Anadarkexognized that such a surface
use would be unreasonable or unnecessary —dhusspass. In such circumstances, Anadarko’s
refusal to avail itself of machinery thahiad that could have gvented the trespass.e. by
preventing the lessee’s actiondilitine lessee obtained an SOA — might be sufficient to charge
Anadarko with aiding or authorizing the trespaBsit the contention that the mere waiver of a
right to demand a lessee obtain an SOA, witlpwaof of greater knowledge by Anadarko of the
lessee’s intentions and theirtious nature, exceeds the limitans posed by the aiding and
abetting doctrine and begins to aprb a form of strict liability.

The Plaintiffs offer two other argumenissupport of the contention that Anadarko
should be held liable for trespasses committedsolgssees. First, it argues that a “common
purpose” theory supportsssor liability. Citing Reynolds v. Pardee & Curtin Lumber Co., 310
N.E. 2d 870, 876-77 (W.Va. 1983). There the defendant lessor leased a small patch of real estate
to the plaintiff to mine coal. Later, the defentdbeased a much larger tract to a third-party,
expressly reserving the small patch that it haglaaly leased to the plaintiff. Still later, the
defendant leased additional, adjacent landsddhind-party, this time making no mention of the
existing reservation of lanagdready leased to the plaintiff.he third-party excavated some coal
and then subleased its interest to anothespmaie point, the plaintiff's coal was excavated, but
the record did not disclose which party hashoged it. When the plaintiff brought trespass

claims against all involved, ¢htrial court dismissed the alaagainst the lessor on the grounds
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that it could not be held liable for its lesseesspasses. On appeak thupreme Court of West
Virginia reversed. Its brief analysis ofgtparticular issue reads, in its entirety:

Did the court err in directing a verdict for Pardee & Curtin [the

lessor]; is a lessor liable for tatamages caused by his lessee and

subsequent lessees? We findtttie trial court should have

permitted a jury to decide the igsaf Pardee & Curtin’s liability.

If the jury finds that Pardee & Curtin had knowledge of or

acquiesced in its lessees’ trespastibed to adequately warn its

lessees about [the plaintiff's] reservation, it can be held jointly

accountable for the trespassanommon purpose theory.
310 S.E.2d at 876-77 (citations omitted). @lyappearances, tHeommon purpose” theory
articulated inReynolds is simply a rephrasing of the aidiagd abetting and ratification theories
theory of lessor liability recogned in Colorado. Moreover, theaititiffs point to no authority
from Colorado that recognizes any distinetiersion of the “comon purpose” theory.

Finally, the Plaintiffs arguthat Anadarko should be heldlile for lessees’ trespasses
under an “anticipated tresgsl theory. It does not explain thieeory with any particular clarity,
stating merely that “[a]nticipatory trespass theionposes on a future trespasser the duty to stop
the continuance of the trespas£iting McCormick, Damages for Anticipated Injury to Land,

37 Harv. L. Rev. 574, 577-78 (1924). The Plaintifitsnot identify any circumstance in which

the courts of Colorado have recognized such a cfaimych less explain how such a claim

1 The Plaintiffs cite taClay Spring Cattle Co. v. Bassett, 233 P. 156, 157 (Colo. 1925), for
the proposition that “the Colorado Supreme Cbiass recognized thedbry of anticipatory
trespass but has yet to have st facts . . . causing it reasmnapply such theory.” IQlay,

the plaintiff, a holder of supeni water rights, alleged that the defendant had, on two occasions
over the past 14 years, “wrongfully encroachedn the plaintiff's righg and made diversion
through his ditches of water for his own uséd! The plaintiff brought suit (apparently in a
statutory irrigation procekng) “upon the assumption that thefendant hereafter will be guilty
of similar offenses.”ld. The court, somewhat perplexathted “we confess that we do not
appreciate the force of the argumenid. It noted that the plairffihad a remedy in damages for
the past trespasses and could obtain reliedfgrfuture trespasses, but “to convert the
proceeding into an action . . for injunctive relief some past or anticipated trespass cannot be
permitted.” Id.
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would allow for the imposition of lessor liability on Anadarko for trespasses committed by its
lessees. Accordingly, the Court declinegmtertain the notion gt Anadarko could be
categorically held liable for the trespasse®fessees on such an underdeveloped theory.

CONCLUSION

For the foregoing reasonsetourt treats the parties’ briefing as a motion for summary
judgment by Anadarko and grants it in part and deihiespart. The Courtinds that the surface
reservation is not ambiguous angrsperly construed as set foidbove. The Court finds that
compliance with the COGCC permitting processstoet preempt claims by the Plaintiffs for
trespass (and the Court does not opine #setevidentiary significance that a COGCC permit
might have). And the Court finds that Anakamay be liable for its lessees’ trespasses in
certain circumstances depending on factual ptbaf denying Anadarko’s contention that, as a
matter of law, it cannot be held liable for such acts.

Having addressed what the Court beliessthe only questions of law common to all
class members, it appears that the case isrip@dor decertification of the class. Within 14
days of the date of this order, either pangy show cause as to whether there are remaining
guestions of law that can lagldressed on a classwide basis or show why the Court should not
proceed to decertify the class asfeeth in the certification orde The Court expects that, upon

decertification, the Plaintiffs wilbe given 30-60 days to indicakdich surface owners (if any)
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intend to proceed with individualaims against Anadarko for trespass, and, upon such notice,
the Court will determine what further proceediags necessary to address the individual claims.

Dated this 22nd day of July, 2015.
BY THE COURT:

Drcutce . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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