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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 09-cv-02681-REB-MEH
DAWNMARIE FIECHTNER,
Plaintiff,
V.
AMERICAN FAMILY MUTUAL INSURANCE COMPANY,

Defendant.

RECOMMENDATION

Michael E. Hegarty, United States M agistrate Judge.
Pending before the Court is Plaintiff’'s Mati to Amend Scheduling Order and for Leave

to File Amended Complaint to Assert Clasdige Claims and Punitive Damages [filed August 30,

2010; docket #3fsealed docket #25)]. The motion is refdri@this Court for disposition. (Docket

#76.) The matter is fully briefed, and oral arguieauld not assist the Court in its adjudication.
For the reasons stated below, the CRECOMMENDS Plaintiff’'s motion beGRANTED IN

PART andDENIED IN PART as follows!

'Be advised that all parties shall have fourt@det) days after servideereof to serve and file
any written objections in order to obtain reconsadien by the District Judge to whom this case is
assigned. Fed. R. Civ. P. 72. The party filingeabpns must specifically identify those findings
or recommendations to which the objections araedaiade. The District Court need not consider
frivolous, conclusive or general objections. A party's failure to file such written objections to
proposed findings and recommendations contained in this report may bar the party froovae de
determination by the District Judgetbe proposed findings and recommendatiddeited States
v. Raddatz447 U.S. 667, 676-83 (1980); 28 U.S.C. § 636(b)(1). Additionally, the failure to file
written objections to the proposed findings and nem@ndations within fourteen (14) days after
being served with a copy may bar the aggrieved party from appealing the factual findings of the
Magistrate Judge that are accepted or adopted by the District Gtvrnas v. Ard74 U.S. 140,
155 (1985)]In re Garcig 347 F. App’x 381, 382-83 (10th Cir. 2009).
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BACKGROUND

This is an insurance breach of contract andfadl dispute. The facts of this case arise
from a one-vehicle car accidentgamuary 8, 2008. (Docket #1-2 at Dg¢fendant insured Plaintiff
at the time, initially denied her claim for coverage, and “later, significantly under-evaluated her
claim.” (Id. at 2.) Plaintiff believes Defendant is liable for compensatory damages, including
damages for “physical suffering, permanent impairment, emotional distress,” and special economic
damages “including but not limited to medical expenses, physician expenses, rehabilitation
expenses, medication expenses, loss of income and loss of earning caplacigt.3.§ Plaintiff
alleges she has been damaged by “[b]eing forceddare in the past, and currently, severe physical
pain, emotional distress, shock to her nervossesy, permanent disfigurement and other injuries
as will be fully set forth in the course of this litigation . . . 1d. @t 5.)

In this motion, Plaintiff seeks to file an amded complaint including class action claims and
a claim for exemplary damages against Defend@ucket #25 at 1.) Plaintiff explains how recent
discovery, including depositions and document dmales, reveal “a company-wide directive
applicable to all claimants” of Defendant usfitg Medical Services unit to direct undervaluation
of claims.” (d. at 2.) Plaintiff avers that good cause tsdsr modification of the Scheduling Order
to permit amendment of pleadings at this later date in the litigation because “Plaintiff did not
discover the factual predicate amend her Complaint to add class action allegations until after
[Defendant’s] July 30, 2010 disclosure prodactiand until after Plaintiff's depositions of
[Defendant’s] company witnesses on August 10 and 11, 201@.” a{ 4.) As a procedural
consideration, Plaintiff suggests that permitting admeent of this lawsuit would allow Plaintiff to
preserve her rights as a member of the proposed class, instead of continuing in this matter

individually. (See idat 3.)



Plaintiff asserts that the class action claims she seeks to add are not futile, as they are
“meritorious claims for relief under applicable Colorado lawid. at 6.) Plaintiff contends that
Defendant will not suffer prejudice if amendmentis permitted, because “defendant will undoubtedly
face a class action suit regarding its policies and practices,” and allowing amendment here “will
enable Defendant to address these claims ideaaguit, rather than in a piecemeal mannerd. (
at13.) Additionally, Plaintiff bieeves that she has provided evidence establishing prima facie proof
of a triable punitive damages clainid.(at 14-15.) Plaintiff also regnizes that continuance of the
trial date, presently set for January 2011, will §kieé necessary if henotion is granted. I¢. at
13.)

In response, Defendant argues that Plaintiff’'s motion should be denied on the bases of
untimeliness, undue delay, prejudice and futility. DdBnt challenges Plaintiff's assertion that she
only recently became apprised of the evidence she claims gives the factual basis for the proposed
amendments. (Docket #50 at 1.) Defendant bdi¢vat counsel for Plaintiff was aware of this
evidence “as early as March 2010, and erlthan the end of June 20101d.(at 2.) Defendant
argues that in any event, Plaintiff was not dihgin pursuing these facts through discovery because
she did not issue the requests for production until April 30, 2010, “well after the March 1, 2010
deadline to add parties and amend the pleadindg.) Defendant contends that Plaintiff fails to
substantiate the accusations of institutional bad faith with any acidahee in her motion.Id.
at4.) Defendant asserts that the proposed amamntdrare futile, “because this action is not of the
sort amenable to class treatment, and becaugseifPlaas failed to make a prima facie showing of
entitlement to punitive damages.ld(at 12.)

Plaintiff attests that DefendanBssertion regarding what coehfor Plaintiff knew in early
July 2010 is untrue, and in any event, Deferigaovides no authority supporting its argument of
undue delay based on Plaintiff’'s counsel’s alleged knowledge gained in a separate proceeding.
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(Docket #90 at 2.) Plaintiff avers that the delay in obtaining the Medical Services manual is
attributable to Defendant; thus, good cause exists to modify the scheduling order and permit
amendment. See idat 4-6.) Plaintiff restates her positithat Defendant will face a class action
lawsuit against the Medical Services policy, whethénigmatter or in addition to this matteld.(

at 7.) Regarding futility, Plaintiff contends tHaefendant erroneously stated that “cases against
insurance companies for wrongful conduct towattsir insureds are not amenable to class
certification.” (d. at 9 (supporting citations omitted).) Plalf avers that “even a cursory reading

of the Amended Complaint reveals that the overridimgjpredominate issues in this case will relate

to liability,” even if individual issues related to causation could exlst.af 10.)

DISCUSSION

M odification of the Scheduling Order

According to the Scheduling Order, the desfor joinder of parties and amendment of
pleadings was set at March 1, 2010. (Docket #8 atN@ gxtension of this deadline was requested.
Because Plaintiff filed her motion after the diéasl granting her motion pursuant to Rule 15(a)
would require an amendment of the Scheduling Order. Thus, the Court employs a two-step analysis.
First, the Court evaluates whether Plaintiff demonstrates good cause allowing amendment of the
Scheduling Order. Second, if Plaintiff shows goadse, she must also meet the requirements of
Fed. R. Civ. P. 15(a).

A Scheduling Order may be modified gnipon a showing of “good cause” under Fed. R.
Civ. P. 16(b). The standardrfagood cause” is the diligence denstrated by the moving party in
attempting to meet the Court’s deadlin€slorado Visionary Acad. v. Medtronic, In&94 F.R.D.
684, 687 (D. Colo. 2000). “Rule 16 erects a mor@gémt standard [than Rule 15(a)], requiring
some persuasive reason as to why the amendment could not have been effected within the time
frame established by the courtld. In order to show good cause, Plaintiff “must provide an
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adequate explanation for any delay’hieeting the Scheduling Order’s deadlihdinter v. Prime
Equip. Co, 451 F.3d 1196, 1205 n.4 (10th Cir. 2006).

Notably, rigid adherence to the Scheduling Order is not advis&ike&lo, Inc. v. SHFC,

Inc., 917 F.2d 1507, 1519 (10th Cir. 1990). A failure to seek amendment within the deadline may
be excused if due to oversightadvertence or excusable neglddt. Additionally, “[t]he fact that

a party first learns through discovery of informativhich may lead to amendment of deadlines set
forth in the Scheduling Order constitutes good cauReggs v. JohnsqgimNo. 09-cv-01226-WYD-

KLM, 2010 WL 1957110, at *3 (D. Colo. Apr. 27, 2010) (citation omitted).

Here, the parties each blame the other ferdhlay in Plaintiff's obtaining the Medical
Services manual upon which she bases her proposadiaments. Plaintiff recounts that she served
written requests for production on April 30, 2010, segKany claims handling manual . . . in force
at the time Plaintiff's policy . .was issued.” (Docket #25 at PJaintiff explains that Defendant
responded to this request on June 14 and agaduly 7, without actually producing any manual.
(Seeid. Then, on July 20, 2010, Defendant “produabdut 90 pages of claim handling documents
but nothing specific to Medical Services.”ld.) Defendant produced the Medical Services
documents and manuals on July 30, 2010. &t 5.)

Defendant claims that Plaintiff cannot meet the “diligence” standard of Rule 16's “good
cause” requirement because “Plaintiff did nategubmit the Requests for Production requesting
these documents until April 30, 2010, well after the March 1, 2010 deadline.” (Docket #50 at 8.)
Additionally, Defendant informs the Court that coeinfer Plaintiff in this matter filed a separate
lawsuit in Denver District Cour€havez v. American Famjl2009 CV 9999, on the same date that
Plaintiff initiated this case. Defeant asserts that “[rlecords fro@havezdemonstrate that
Plaintiff's attorneys knew the facts underlyingithclass action and punitive damages allegations
as early as March 2010, and no later than the end of June 20d.0at g.)
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Plaintiff represents that Defendant sveequested in both this matter and @leavez
proceeding to produce discovery regarding clawasdling, but in both suits, Defendant delayed
production of the claims handling procedures, to the extent tRdtawezit responded that “there
are no written documents responsive to this requeSe&docket #90 at 3-4.) &htiff explains that
she “did not have sufficient information” taigport the claims she now seeks to add until after
production of the Medical Services manual in this matter on July 30,22Qdi0at 6.)

The Court accepts Plaintiff's characterizatoithe chronological progression of discovery
in this matter. The Court, in reviewing tteefual chronology of the discovery process, concludes
that Plaintiff did act diligently in the proseconii of her case. The Court does not find compelling
Defendant’s argument regarding what counsel for Plaintiff knew idtlageamatter’ Even though
counsel for the plaintiff ilChavezsame counsel for Plaintiff inithcase) filed a motion to amend
seeking exemplary damages based on a “schemeétgndant, Defendant does not argue that the
Chavezmotion also sought amendment to include class action claims. It makes sense to the Court
that counsel for Plaintiff would not include akions forming the basis of a class action claim
without further substantiation obtained through written discovery and depositions in the matter
at hand. $eedocket #90 at 6-7.) Iratt, without such corroborati to the evidence founding the
Chavezmotion, the Court theorizes that filing the same motion in this matter could have
impermissibly toed the line separating the potentialgritorious and idly speculative. Thus, the

Court finds that good cause exists to modify the Scheduling Order.

Plaintiff states that Defendant disstml the manual contemporaneously in @avez
matter. (Docket #90 at 6 n.5.)

*The Court accepts Plaintiff's counsel’s ex@tan of why counsel for Defendant would
attest that counsel for Plaintifd a copy of the Medical Services manual in July 2010 when he did
not. Seedocket #90 at 4-5.) The Court percaivthis conflicting story as a result of
misunderstanding between counsel.



. Amendment pursuant to Rule 15(a)

If good cause is shown for amending the Scheduling Order, the movant must meet the
requirements of Fed. R. Civ. P. 15(a). Once paesive pleading to the complaint is filed, a party
may amend its pleading only by leave of the touby written consent of the adverse patiy.,
Foman v. Davis371 U.S. 178, 182 (1962). The grant onidé of leave is committed to the
discretion of the district courGee Duncan v. Manager, Dep’tQsdfety, City and County of Denyer
397 F.3d 1300, 1315 (10th Cir. 2005). The Court nmestd Rule 15's mandate that the “court
should freely give leave when justice squies.” Fed. R. Civ. P. 15(a)(2) (201®ee also Foman,
371 U.S. at 182Duncan 397 F.3d at 1315. “If the underlyifigcts or circumstances relied upon
by a [claimant] may be a proper sety of relief, he ought to be afforded an opportunity to test his
claim on the merits.”Foman,371 U.S. at 182. Leave to and should be refused “only on a
showing of undue delay, undue prejudice to the opggsarty, bad faith or dilatory motive, failure
to cure deficiencies by amendments previously allowed, or futility of amendn@anhtan 397
F.3d at 1315.See also Fomarg71 U.S. at 182.

A. Delay

When evaluating opposition to a motion toeard based on undue delay, the Tenth Circuit
focuses primarily on the asserted reasons for deVéipter, 451 F.3d at 1206. Denial based on
delay is appropriate “when the party filing tm@tion has no adequate explanation for the delay,”
or in instances where it appears the plaintifizes Rule 15 to make the complaint “a moving
target.” Id. (citations omitted). The Court may alsmgéeave to amend “where the moving party
was aware of the facts on whicletamendment was based for some time prior to the filing of the
motion to amend.”Federal Ins. Co. v. Gates Learjet Carf23 F.2d 383, 387 (10th Cir. 1987).

As described above in the Court’s evaluabbgood cause to modify the Scheduling Order,
the Court finds that the motion is not untimelr precluded by undue delay, because Plaintiff
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brought her motion within thirty days of reeiig the Medical Services manual (and deposing
Defendant’s witnesses), which provides the entdry basis for her proposed amendments. The
explanation offered by Plaintiff in her papers (also evaluated above) constitutes an adequate
explanation for the delay.€., the delay was not “undue”). Thuke Court finds denial based on
delay is inappropriate here.

B. Prejudice

In the Tenth Circuit, the “most important . factor in deciding a motion to amend the
pleadings . . . is whether the amendment would prejudice the nonmoving pantyet, 451 F.3d
at 1207. “Courts typically find prejudice only whitre amendment unfairly affects the defendants
‘in terms of preparing their defense to the amendmeind."{citing Patton v. Guyer443 F.2d 79,

86 (10th Cir. 1971)). “Most often, this occurs wilea amended claims arise out of a subject matter
different from what was set forth in the complaint and raise significant new factual is$dies.”
(citations omitted). “As a general rule, a pldinghould not be preveéed from pursuing a valid
claim ... ‘provided always that a late shift ie thrust of the case will not prejudice the other party
in maintaining his defense upon the merit&Vans v. McDonald’s Corp936 F.2d 1087, 1090-91
(10th Cir. 1991).

Here, the Court does not find prejudice aPkaintiff’'s proposed amendment for punitive
damages (analyzed further below), but the Court does believe permitting amendment of the
complaint to add class action claims would unduigjudice Defendant at this late stage in the
litigation. Review of the proposed Amended Comgldemonstrates to the Court that the factual
and legal landscapes of this matter would betlyrbeoadened, and the process of certifying a class
could potentially take months. This case is presently set for trial to commence in January 2011.

(Seedocket #9.)



In Foman the Supreme Court held, “[i]f the untleng facts or circumstances relied upon
by a plaintiff may be a proper subject of relief,dught to be afforded ampportunity to test his
claim on the merits.” 371 U.S. 482. The Plaintiff in this matter is still fully afforded the
opportunity to test her claim on the merits; denial of this motion to amend to include class action
claims does not prejudice her right to pursue heg.cddoreover, denial of Plaintiff’'s motion to
amend does not preclude a different plainti@infr bringing a class action lawsuit. However,
permitting amendment to include class actionnatadoes prejudice Defendant in regards to this
matter, as Defendant has pursued its defenseso$plecific Plaintiff's claims for almost one year
(Plaintiff commenced this action on November 16, 2009), has filed a motion for partial summary
judgment, and is wrapping up discovery in order to begin preparations fér (8akdocket #50
at 11.) Although the Court finds that Plaintffnotion is not precluded by undue delay, the Court
concludes that, in consideration of the timing of the motion to amend related to the present trial
schedule, granting Plaintiff's motion as to freposed class action claims would unduly prejudice
Defendant. See, e.g., Laber v. Harve438 F.3d 404, 427 (4th Cir. 2006) (amendment proposed
shortly before trial would be prejudicial, wieass amendment proposed before discovery occurred
would not);Krumme v. WestPoint Stevens Jriel3 F.3d 71, 88 (2d Cir. 1998) (affirming district

court’s denial of a motion to amend as the case “was near resolution and discovery had been

‘It is true that the Court recently extended discovery deadline; however, the Court notes
that the rather tight schedule is set to accommeaditi@ governing schedule of the trial preparation
conference and commencement of trial, in aeration of the timing of Defendant’s pending
motion for partial summary judgmentSdedocket #73.)

*The Court recognizes that the parties could@ige a contradiction in the Court’s finding
of undue prejudice but not undue delay; however,Gburt is constrained by the trial schedule
presently governing this case, and no motion for continuance has been filed. In any event, as
explained herein, the Court, afteview of case precedent, cambés that Plaintiff will not suffer
prejudice resulting from the denial of her motionhas claims are preserved, but if Plaintiff's
motion to add class claims is granted, Defendemitld be prejudiced in the preparation of its
defense.



completed”);Semsroth v. City of Wichit&lo. 04-1245-MLB, 2006 WL 2570557, at *5 (D. Kan.
Sept. 5, 2006) (denial of a motion to filesacond amended class action complaint because
significant discovery had occurred, written discovery requests had been served, and the proposed
complaint contained new factual allegationshug, the Court recommends that Plaintiff's motion
be denied as to her request to amend the complaint to include class actiofi claims.
[I1.  Amendment to Include a Claim for Exemplary Damages

In Colorado, exemplary or punitive damages are available only by st&taep v. Valil
Corp, 172 P.3d 437, 447 (Colo. 2007) (citikgitz v. Dist. Court650 P.2d 553, 556 (Colo. 1982)).
Plaintiff seeks to amend under Colorado’s gelrexamplary damages provision, Colo. Rev. Stat.
§ 13-21-102(1.5)(a). Seedocket #25 at 14.) C.R.S. § 13-21-102(1.5)(a) states as follows:

A claim for exemplary damages in an action governed by this section may not be

included in any initial claim for relief. A claim for exemplary damages in an action

governed by this section may be allovwdamendment to the pleadings only after

the exchange of initial disclosures pursuamule 26 of the Colorado rules of civil

procedure and the plaintiff establishes priae proof of a triable issue. After the

plaintiff establishes the existence of altfeissue of exemplary damages, the court

may, in its discretion, allow additional dseery on the issue of exemplary damages

as the court deems appropriate.
As explained below, the Court finds that neitindue delay, undue prejudice, nor futility precludes
Plaintiffs amendment of her complaint with a claim for exemplary damages.

Exemplary or punitive damages are only appropiiétiee injury complained of is attended
by circumstances of fraud, malice, or willfuddawanton conduct.” C.R.S. § 13-21-102(1)(a). The
statute defines “willful and wanton conduct”*@®nduct purposefully committed which the actor

must have realized as dangerous, done heedksslsecklessly, without regard to consequences,

or of the rights and safety oft@rs.” C.R.S. § 13-21-102(1)(b). Thus, in order for an amendment

®The Court declines to address Defendant’s averofdutility as a basis to reject Plaintiff's
proposed class action claims, as the Court recommends denial of the class action portion of
Plaintiff's motion based on undue prejudice.
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seeking exemplary damages to be proper, thet@uust find Plaintiff establishes prima facie proof
of a triable issue that Defendant purposefullydad in a dangerous, heedless and reckless manner
“without regard to consequences, or of the rights and safety of others.”

“The existence of a triable issue on punitive damages may be established through discovery,
by evidentiary means, or by an offer of prodf&idholt v. Dist. Court in and for the City and Cnty.
of Denver 619 P.2d 768, 771 (Colo. 1980). Plaintiff marticulate “[a] reasonable likelihood that
the issue will ultimately be submittéalthe jury for resolution,” imrder to demonstrate the requisite
prima facie proof of a triable issudd.

Here, the Court finds that Plaintiff's proposadendment for a claim of exemplary damages
is not precluded by undue delay, for the same reastatexd above. Regarding undue prejudice, the
Court finds that the similarity between the standard for Plaintiff's bad faith claim against Defendant
and her proposed claim for exemplary damages indicates Defendant would have to do a minimal
amount of additional preparation for its defense, if any. Plaintiff correctly points out that this
amendment “does not substantially change the nature of the claims against [Defendant] in this case.”
(Docket #25 at 14.) Finally, the Court concludes amendment would not be futile because, in
consideration of the evidence presented by Plaiptififna facie proof of a triable issue of “willful
or wanton conduct” exists. Plaintiff included expert reports and other evidentiary materials in
support of her contention that Defendant imperrolgsitilized its Medical Services department to
undervalue her claim with her motionSgedocket #25.) The Court is not pre-adjudicating the
culpability of Defendant in finding that Plaintiff may bring her claimegémplary damages; the
Court simply concludes that the claim is propetipported with evidentiary materials and should
be permitted to proceed as a triable issueus] the Court recommends that Plaintiff's motion to

amend be granted in this respect.
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CONCLUSION

Accordingly, for the reasons stated above and the entire record herein, the Court
RECOMMENDS that Plaintiff's Motion to Amend Seduling Order and for Leave to File

Amended Complaint to Assert Class Actiomi@is and Punitive Damages [filed August 30, 2010;

docket #34(sealed docket #25)] ®BRANTED IN PART andDENIED IN PART. The Court

recommends Plaintiff’'s motion be granted to the ed@®aintiff seeks to add a claim for exemplary

damages and denied to the extent Plaintiff seeasmend the complaint to add class action claims.
Dated at Denver, Colorado, this 19th day of October, 2010.

BY THE COURT:
W £ ’Heiﬂ‘é:

Michael E. Hegarty
United States Magistrate Judge
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