Wells Fargo Bank N.A. et al v. Oak Hollow at Sacramento California, 11 C et al Daoc_1 Att. 5

Case 1:09-cv-00591-SS Document 1-5  Filed 08/06/2008 Page 1 of 45

EXHIBIT 3

Dockets.Justia.com


http://dockets.justia.com/docket/colorado/codce/1:2009mc00051/114771/
http://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2009mc00051/114771/1/5.html
http://dockets.justia.com/

It S C O

-Gase 1:09-cv-00591-8SS  Document 1-5  Filed 08/06/2009

AUSTIN TEXAS WILDWOOD APARTMENTS, LP,
AUSTIN TEXAS CLUBCREEK APARTMENTS, LP, and
VILLAGE AT RIVERSIDE APARTMENTS TEXAS, LP,

collectively, as trustor
(Trustor)

to

Ronald J. Dold, as trustee
(Trustee)

for the benefit of

COLUMN FINANCIAL, INC.,, as.beneficiary
(Beneficiary)

Dated: As of October 31, 2006
Location:

502 Longspur Bivd, West
Austin, Texas

1500 Crossing Place
Austin, Texas . -

"7610 Cameron Road
Auslin, Texas

Page 2 of 45

QQM%’D

DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS
. AND SECURITY AGREEMENT

* Schulte Roth & Zabel LLP
919 Third Avenue
New York, New York 10022
. Altention: Olga Evgrafieva
Reference: 016398.0478

10262220.5



IR G T

Case 1:09-cv-00591-SS  Document 1-6  Filed 08/06/2009 Page 3 of 45

THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS AND

SECURITY AGREEMENT (this "Security Instrument”) is made as of the 31st day of
October, 2006, by AUSTIN. TEXAS WILDWOOD APARTMENTS, LP,
AUSTIN TEXAS CLUBCREEK APARTMENTS, _LP, and
VILLAGE AT RIVERSIDE APARTMENTS TEXAS, LP, each a Delaware limited
partnership and each having its principat place of business at 12100 Wilshire Blvd., Suite 250,
Los Angeles,: California 90025, as mortgagor (jointly and severally, collectively, "Trustor"), to
RONALD J. DOLD, having a mailing address at c/o 3 Greenway Plaza, Suite 1100, Houston,
Texas 77046 ("Trustee”) for the benefit of COLUMN FINANCIAL, INC,, having an address
at 11 Madison Avenue, New York, New York 10010, as beneficiary (togelher with its

'. 'suoccSSors and/or assigns, "Benefi cnary“)

—— N W T e W P e

WHEREAS, this Security Instrument is given to sccure a loan (the "Loan") in
the principal sum of One Hundred Seventy-Nine Miltion Seven Hundred Eighty-Four Thousand

"Eight Hundred and No/100 Dollars ($l79,784_.800.00) advanced pursuant to that certain Loan
- Agreement, dated as of the date hereof, between Trustor and the entities set forth on the signature

page to the Loan Agreement, as borower jointly and severally, and Beneficiary, as lender (as the
same may be amended, restated, replaced, supplemented or otherwise modified from: time to
time, the "Loan Agreement") and evidenced by that certain Promissory Note, dated the date
hereof, made by Trustor and the entities set forth on the signature page to the Loan Agreement,
jointly and severally, in favor of Beneficiary (such Promissory Note, together with all extensions,
renewals, replacements, restatements or modifications thereof bcing hereinafter refecred to as the
"Note"); :

WHEREAS, Trustor desires to secure the payment of the Debt {as defined jn the -

- Loan Agrecment) and the performance of all of its obligations of Trustor under the Note, the
Loan Agreement and the other Loan Documents (as herein defined); and

WHEREAS, this Security Instrument-is given pursuant to:the Loan Agreement,
and payment, fulfillment, and performance by Trustor of its obligations thereunder and under the
other Loan Documents are secured hereby, and cach and every lerm and provision. of the Loan
Agreement, the Note, and that certain Assignment of Leases and Rents dated as of the date’
hereof, made by Trustor.in favor of Beneficiary, delivered in connection with this Security
Agreement (as the same may be amended, restated, replaced, supplemented or otherwise
modified from time to time, the "Assignment of Leases™), including, without limitation, the
rights, remedies, obligations, covenants, conditions, agreements, indemnities, representations and
warranties of the parties therein, are hereby incorporated by reference herein as though set forth
in fuil and shall be considered a part of this Security Instrument (the Loan Agreement, the Note,

. this Security Instrument, the Assignment of Leases.and Rents and all other documents

evidencing or securing the Debt (including all additional mortgages, deeds of trust, deeds to
secure debt and assignments of leases and rents) or executed or delivered in connection
therewith, are hereinafter referred to collectively as the "Loan Documents")
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NOW »THEREFORE, in consideration of the making of the Loan by Beneficiary
fo Trustor and the covenants, agrecments, representations and warranties set forth in this Security

_ Instrument, and for other good and valuable consideration, the reeeipt and sufficiency of which

are hereby acknowledged, Trustor hereby agrees as follows:

ARTICLE 1 - GRANTS OF SECURITY

“Section 1.1 Conveyance of Pro_pgrty Mortgaged. Trustor does hereby
imevocably MORTGAGE, GRANT, DEED, BARGAIN, SELL, PLEDGE, ASSIGN,
WARRANT, TRANSFER AND CONVEY to Trustec IN TRUST, WITH POWER OF SALE

" for the benefit and security of Beneficiary and its successors and assigns, the following property,

rights, interests and estates now owned, or hereafier acquired by- Trustor (collectively, the
"Pl'opeﬂy.):
(@ Land. The real property described in Exhxbn A-] attached hereto

" and ‘made a part hcreof (the “Wildwood Land"); the real propeity described in Exhibit A-2

attached hereto and made a part hereof (the "Clubcreck Land"); the real property described in
Exhibit A-3 attached hereto and made a part hereof (the “Riverside Land"); the Wildwood
Land, the Land, the Clubcreek Land and the Riverside Land may hereinafter bc referred to collectively as
the "Land";

(b)  Additional Land. All additional lands, estates and development

tights hereafier acquired by Trustor for use in connection with the Land and the development of
-the Land and all additional lands and estates therein which “may, from time to time, by

supplemental mortgage or otherwise be expressly made subject to the lien of this Security
lnsmuncnt

{(¢) Improvements. The buildings, structures, fixtures, additions,
enlargements, extensions, modifications, rcpmrs -replacements and improvemems now or
hereafter erccted or located on the Land (collectively, the "lmprovements"),

{d)  Easements. All easemems, nghts-of—way or use, rights, strips and
gores of land, strects, ways, alleys, passages, sewer rights, water, waler courses, water rights and

. powers, air rights ‘and development rights, and all estates, rights, titles, interests, priviteges,

libexties, servitudes, tenements, hereditaments and-appurtenances of any nature whatsoever, in
any way now of hercafter belonging, relating or pertaining to the Land and the Improvements
and the reversions and remainders, and all land lying in the bed of any street, road or avenue,

- opened or proposed, in front of or adjoining the Land, to the center line thereof and all the

estates, rights, titles, interests, rights of dower,'rights of cuftesy, property, possession, claim and _
demand whatsoever, both at law and in equity, of Trustor of, in and to the Land and the
Improvemenls and every pan and parcel ihcreof w:th the. appurtenances thcrcto,

(&) E,_gutgmen All "equipment," as such- term is defined in Article 9

- of the Uniform Commercial Code (as hereinafter defined), now owned or hereafter acqu:red by

Trustor, which is used at or in connection with the Improvements or the Land or is located

.thereon or therein (including, but not limited to, all machinery, equipment, furnishings, and
eléctronic data-processing and other office equipmepz now owned of hereafter acquired by
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Trustor and :'my and all additions, substitutions and replacements of any of the foregoing),

“together with all attachments, components, parts, equipment and accessories installed thereon or ‘
. affixed thereto (collectively, the "Equipment”). Notwithstanding the foregoing, Equipment
:shall not include any property belongmg to tenants under leases except to the extent that Trustor

shail have any right or interest therein;

(h  Fixtures. All Equipment now owned, or the ownership of which is
hereafter acquired, by Trustor which is so related to the Land and the Improvements forming part
of the Property that it is deemed fixtures or real property under the law of the particular state in
which the Equipment is located, including, without limitation, .all building or construction
materials intended for construction, reconstruction, alteration or repair of or installation on the

’ "Property, construction equipment, appliances, machinery, plant equipmpnt, ﬁlting's, apparatuses,
fixtures and other items now or hereafter attached to, installed in or used in connection with

(temporerily or pen'nanenﬂy) any of the Improvt:mt:nts or the Land, including, but not limited to,

-~ engines, devices for the operation of pumps, pipes, plumbing, ‘call and sprinkler systems, fire

extinguishing apparatuses and equipment, heating, ventilating, incinérating, electrical, air

. conditioning and air cooling equipment and systems, gas and electric machinery, appurtenances -
.and "equipment, pollution control -equipment, securily systems, disposals, dishwashers,

refrigerators and ranges, recreational equipment and facilitics of all kinds, and water, gas,
electrical, storm and ‘sanitary sewer facilities, utility lines and equipment (whether owned
individually -or jointly with othess, and, if owned jointly, to the extent of Trustor’s interest
therein) and all other utilities whether or not situated in easements, all water tanks, water supply,
water power sites, fuel stations, fuel tanks, fuel supply, and all other structures, together with'all
accessions, appurtenances, additions, replacements, betterments and substitutions for any of the
foregoing and the proceeds thereof (collectively, the "Fixtures”). Notwithstanding the
foregoing, "Fixtures” shall not include any property which tenants are entitled to remove
pursuant to leases$ except to the extent that Trustor shall have any right or interest thcrem

(g) Personal m y. All fumiture, fumishings, objects of art, |

= machmery, goods, tools, supplies, appliances, general intangibles, contract rights, accounts,

accounts receivable, franchises, licenses, certificates and permits, and all other personal property
of any kind or character whatsoever as defined in and subject to the provisions of the Uniform
Commercial Code, -whether tangible ‘or intangible, other than Fixtures, which are now or

. hereafter owned by Trustor and which are located within or about -the Land and the

Improvements, together with all accessories, replacements and substitutions. thereto or therefor
and the proceeds thereof {collectively, the "Personal Property”), and the right, title and interest
of Trustor in and to any of the Personal Property which may be subject to any security interests,
as defined in the Uniform.Commercial Code, as adopted and enacted by the state or states where
any of the Property is located {the "Uniform Commercial Code"), superior m hen to the lien of
this Sccunty Tostrument and all procecds and products of the above :

(h)  Leases and Rents, All leases, subleases or sub-sub]eases lettings,
l:censes concessions or other agreemenls {whether writien or oral) pursuant to which any Person
is granted a possessory interest in, or right to use or occupy all or any portion of the Land and the

" Improvements, and every modification, amendment or other agreement relating to such leases, -

subleases, sub-subleases, or other agreements entered into in conmection with such leases, .

. subleases, sub-subleases, or other agreements and every guarantee of the performance and
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observance of the covenants, conditions and agreements 10 be performed and observed by the
other party thereto, heretofore or hereafter entered into (collectively, the "Leases™), whether
before or after the filing by or against Trustor of any petition for relief under 11 U.S.C. §101 et
s€q., as the same may be amended from time to time (the "Bankruptcy Code"} and all right, title
and interest of Trustor, its successors and assigns therein and thereunder, including, without
limitation, cash or securities deposited thereunder to secure. the perfonnancc by the lessees of
their obligations thercunder and all rents, additional rents, revenues, issues and profits (including
all oi} and gas or other mineral royalties and bonuses) from the Land and the Improvements
whether paid or accruing before or after the filing by or against Trustor of any petition for relief
under the Bankraptey Code (collectively, the "Rents”) and all proceeds from the sale or other

disposition of the Leases and the right to receive and apply the Rents to the payment of the Debt,

] Condemnauon Awards All awards or paymcnts including interest
thercon which may heretofore and hereafter be made with respect to the Property, whether from
the exercise of the right of emincnt domain (inéluding, but not Yimited t9, any transfer made in
lieu ‘of or in anticipation of the exercise of the right), or for a change of grade, or for any other
injury to or decrease in the valug of the Property;

(i)  Insurance Proceeds. -AH proceeds in respect of the Property under
any insurance policies covering the Property, including, without limitation, the right to receive
and apply the proceeds of any msurance judgments, or settlements made in lieu thereof, for -
damage to the Property;

(k)  Tax Certiorari, .All refundé, rebates or credits in connection with
reduction in real estate taxes and assessments charged against the Property as a result of tax
certiorari or any applications or proceedings for reduction;

()  Conversion. Al proceeds of the conversion, voluntary or
involuntary, of any of the foregoing including, without limitation, proceeds of insurance and
condemnatmn awards, into cash or liguidation claims;

' : (m) Rights. The right, in the ‘name and on behalf of Trustor, to appear
in and defend any action or proceeding brought with fespect to the Property and to commence
any action or pmceedmg to protect the interest of Beneficiary in the Properly.

()  Agreements. All agreements, contracts, ccruﬁcates instruments,

franchises, permits, licenses, plans, specifications and other documents, now or hereafter entered
. into, and all rights therein and thereto, respecting or pertaining to the use, occupation,

construction, management or operation of the Land and any part thereof and any Improvements
or any business or activity conducted on the Land and any part thereof and all right, title and

. " interest of Trustor therein and thereunder, including; without: limitation, the right, upon the
. happening of any defach hereunder, to receive and collect any sums payable to Trustor

thereunder,;

(0) Trademarks. Al tradenames, trademarks, ‘servicemarks, logos,

copyrights, goodwill, books and records and all other general intangibles relating to or used in

connection with the operation of the Property,
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(p)  Accounts. All reserves, escrows, securities accounts and deposit
accounts established or maintained with respect to the Property, including, witkout limitation, all
accounts established pursuant to the {i) the Cash Management Agreement and (i5) the Loan’
Agreement; together with all deposits or wire transfers made or credited to such accounts and all
cash, checks, drafts, certificates, securities, investment property, financial assets, instruments and
other property held therein from time to time and all proceeds, products, distributions or
dlvidends or subsmuuons thereon and thereof;

(a) ther Rights. Any and all nther nghts of Tmstor in and to the
iterns set forth in Subsections (a! through (p) above.

AND without limiting any of the other provisions of llns Secunty Instrument, to

" the extent permmed by applicable law, Trustor expressly grants to Beneficiary, as secured party,

a security interest in the portion of the Property which is or may be subject t6 the provisions of
the Uniform Commercial Code which are applicable to secured transactions; it being undeistood
and agreed that the Improvements and the Fixtures are part and parcel of the Land (the Land, the
Improvements and the Fixtures being collectively referred to herein as the "Real Property")

. appropriated to the use thereof and, whether affixed or annexed to the Real Property or not, shall

for the purposes of this Security Instrument be deemed conclusively to be real estate and
mortgaged hereby. | :

Section 1.2 Assignment of Rents. Trustor  hereby  absolutely and
unconditionally assigns 1o Beneficiary all of Trustor's right, title and interest in and to all current
and future Leases and Rents; it being jntended by Trustor that this assignment constitute§ a
present, absolute assignment and not an assignment for additional security only. Nevertheless,
subject lo the terms of the Assignment of Leases, the Cash Management Agreement and

Section 7.1(h) of this Security Instrument, Beneficiary prants to Trustor & revocable license
{which shall be automatically revoked without notice to Trustos upon the occurrence of an Event
of Default) to collect, receive, use and enjoy the Rents and Trustor shall hold the Rents, ora

" .portion thereof sufficient to discharge all current sums due on the Debt, for use in the payment of

such sums,

Section 1.3 Security 'Agggmenl. This Security Instrument is both a real
property mortgage or deed of trust and a "security agreement” within the meaning of the Uniform
Commercial Code, The Property includes both real and personal- property-and all other rights
and inferests, whether tangible or intangible in nature, of Trustor in the Property. By executing
and delivering this Security Instrument, Trustor hereby grants to Bcneﬁc:ary and Trustee, as

-, security for the Obligations (hereinafier defined), a. security interest in the Fixtures, the

- " 'Equipment and the Personal Property to the full extent that the Fixtures, the Equipment and the

Petsonal Property may be subject to the Uniform Commercial Code (said portion-of the Property
so subject to the Uniform Commercial Code being called the "Collateral”). If an Event of
Default (as definéd in the Loan. Agreement) shall: occur and. be continuing, Beneficiary or
Trustee, in addition to any other rights and remedies which it may have, shall have and may

- exercise immediately and without demand, any and all rights and remedies granted to a secured
" party upon default under the Uniform Commercial Code, including, without limiting the . -

generality of the foregoing, the right to take possession of the Collateral or any part thereof, and

" to take such other measures as Beneficiary may deem necessary for the care, protection and

102622205
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preservation of the Collateral. Upon request or demand of Beneficiary or Trustee after the
occurrence and during the continuance of an Event of Default, Trustor shall, at its expense,
assemble the Collateral and make it available to Beneficiary or Trustee at a convenient place (at
the Land if tangible property) reasonably acceptgble to Beneficiary. Trustor shall pay to
Beneficiary on demand any and all expenses, including reasonable legal expenses and attomeys’
fees, incurred or paid by Beneficiary or Trustee in protecting its interest in the Collateral and in

" enforcing its rights hereunder with respect to the Collateral after the oceurmrence and during the

continuance of an Event of Default. Any notice of sale, disposition or other intended action by

Beneficiary with respect to the Collateral sent to Trustor in accardance with the provisions.

hereof "at least ten (10) days prior to such’action, shall, except as otherwise provided by
applicable law, constitute reasonable notice to Trustor. The proceeds of any disposition of the
Collateral, or any part thereof, may, except as otherwise required by applicable law, be applied
by Beneficiary to the payment of the Debt in such priority and proportions as Beneficiary in its
discretion shaH deem proper. Trustor's (debtor’s) principal place of business is as set forth on

~ page one hereof and the address of Beneficiary (secured party) is as set forth on page one hereof.
Trustor hereby authorizes Beneficiary % file any and all financing statements, amendments to-

finmcmg statements and extensmns of financing statements pertaining to the Collateral,

Section1.4 Fixture Filing. Certain of the Property is or will become
"fixtures” (as that term is defined in the Uniform Commercial Code) on the Land, and this
Security Instrument, upon being filed for record in the real estate records of the city or county
wherein such fixtures are situated, shall operate also as a financing statement filed as a fixture
filing in accordance with the applicable provisions of said Uniform Commercial Code upon such
of the Property that is or may becamc fixtures.

. Section 1.5 Pledggs of Monies Held. Trustor hereby pledges to Beneficiary
any and all monies now or hereafter held by Beneficiary or on behalf of Beneficiary, including,
without limitation, any sums deposited in the Lockbox Account, the Reserve Funds (as defined
in the Loan Agreement) and Net Proceeds (as defined in the Loan Agreement), as additional
security for the Obhganons until expended or applied as provxded in this Security Instrument,

CONDITIONS TO GRANT

TOHAVE AND TO HOLD the above granted and described Property unto and
to the use and. benefit of Beneficiary and its successors and assigns, forever, and Trustor does
hcreby bind itself, its successors and assigns, o WARRANT AND FOREVER DEFEND the

" title to the Property unto Beneficiary against every Person whomscever lawfully c}almmg or to

claim the same or any part thereof for the purposes and yses herein set forth;

IN TRUST WITH POWER OF SALE (to the extent permitted by apphcab]e '

law), to secure the payment to Beneficiary its indebtédness secured hereby and performance of
the Other Obligations (as herein defined) at the time and in the manmer provided.for in the Note,

 the Loan Agreement, this Security Instrument and the other Loan Documents;

PROVIDED, HOWEVER, that if the principal and interest and al] other sums
due or to become due under the Note, including; without Jimitation, any prepayment fees (if any)

" orexit fccs, if. any, required pursuant to the terms of the Note or Loan Agreement, shall have

102622205
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been paid a1 the time and in the manner stipulated therein and all other sums payable thereunder,
hereunder or under the Loan Agreement and all other indebtedness secured hereby shall have
been paid and all other covenants contained in this Security Instrument, the Note, the Loan
Agreement.and the other Loan Documents shall have been performed in full, then, in such case,
this Security Instrument shall be satisfied and the estate, right, title and interest of Beneficiary in
the Property shall cease, and upon payment to Beneficiary of all reasonable costs and expenses
incutred for the preparation of the release hereinafter referenced and all recording costs if
allowed by law, Beneficiary shall release this Security Instrament and_the lien hereof by proper
instrument; provided, however, that Trustor's obligation to indemnify and hold harmless
Beneficiary pursuant to the provisions hereof shall survive any such payment or release.

ARTlCLE 2-DEBT AND OBLIGATIONS SECURED

Section2.1' Debt. This Security Instrument and" the grants assngmnents and .
transfers made in Article 1 are given for the purpose of sa:curmg the Debt. :

Section 2.2 Other Obligations, This Secunty Instrument and the . grants

. assignments and transfers made in Article 1 are also given for the purpose. of securing lhe

following (the "Other Obligations”):

(3}  the performance of all other obligations of Trustor contained
herein; ‘ '

(b}  the performance of each obligation of Trustor contained in the
Loan Agreemcnt and any other Loan Document and

© the performance of each obligation of Trustor contained in any .
renewal, extension, amendment, modification, consolidation, change of, or substitution or
replacement for, alk or any part of the Note, the Loan Agreement or any other Loan Document.

Section 23  Debt and_Other Obi:gation - Trustor's obligaticns for the

payment of the Debt and the perfoninance of the Other Oblxgauons shall be referred to
collectively herem as the “Obhgations "

ART]CLE 3 TRUSTOR COVENANTS
Trustor covenants. and agrccs that:

: © Section 3.1 Payment of Debt Trustor wn]l pay the Debt at the time: and in the
manner provided in the Loan Agreement, the Note and this Sccunty Instmment '

Section 3.2 ncorurahon by Reference All the covenants conditions and
agreements contained in (a) the Loan Agreement, (b) the Note and (c) all and any of the other
Loan Documents, are hereby made a part of this Security !nstmment to the same extent and with

" the same force as if fully set forth herem
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Section 3.5 Insurance. ‘Trustor shall obtain and maintam, or cause to be
maintained, in full force and effect at all times insurance with respect to Trustor and the Property
as required pursuant to the Loan Agreement.

Section 34 Maintepance of Prog_ertx Trustor shall cause the Property to be
maintained in a good and safe condition and repair. The Improvements; the Fixtures, the
Equipment and the Persenal Property shall not be removed, demolished or materially altered
(except for normal replacement of the Fixtures, the Equipment or the Personal Property, tenant
finish and refurbishment of the Improvements) without the consent of Beneficiary. Trustor shall
promptly repair, replace or rebuild any part of the Property which may be destroyed by any
Casualty (as defined in the Loan Agreement) or becomie damaged wom or dilapidated or which
may be affected by any Condemnation (as defined in the Loan Agreement), and shall complete .
and pay for any structure at any time in the process of construction or repair on the Land.

. Sectmn 35 Waste. Trustor shall not. commn or suffer any waste of the
Property or make any change in the use of the Property ‘which will in any way materially
increase the riskof fire or other hazard arising out of the operation of the Property, or take any
action that might invalidate or allow the cancellation of any Policy (as defined in the Loan
Agreement), or do or permit to be done thereon anything that may in any way materially impair
the value of the Property or the security of this Security Instrument. Trustor will not, without the
prior wrilten consent of Beneficiary, permit any drilling or exploration for or extraction, removal,
or production of any minerais from the surface or the subsusface of the Land, regardless of the

) depth thereof or the method of mining or extraction l.hcn:of

Section 3.6 Payment for Labr Labor and Materials

(a) 'I'rustor will promptly pay when due all bills and costs for labor,
matenals, and specifically fabricated materials ("Labor and Material Costs™) incurred in
connection with the Property and never permit to exist beyond the due date thereof in respect of
the Property or any part thereof any lien or security interest, even though inferior to the liens and
the security interests hereof, and in any event never permit to be created or exist in respect of the

- Property or any part thereof any other or additional licn or security interest other than the liens or

security interests hereof cxcept for the Pemutted Encumbrances (as deﬁned in the Loan
Agreement)

(b)  After prior written itotlce to Beneficiary, Tmétor at’ its own
expense, may contest by appropriate legal proceeding, promptly initiated and conducted in good

* faith and with due diligence, the amount or validity or application in whole or in part of any of

the Labor and Material Costs, provided that (i)no Event of Defaull has occurred and is
conlinuing under the Loan Agreement, the Note, this Security Instriment or any of the other =

* ‘Loan Documents, (ii) Trustor is permitted to do so under the provisions of any other mortgage,. -

deed of trust or deed to secure debt affecting the Propesty, (iii) such proceeding shall suspend the
collection of the Labor and Material Costs from Trustor and from the Property or Trustor shall
have. paid all of the Labor and Material Costs under protest, (iv) such proceeding shall be
permitted under and be conducted in accordance withi the provisions of any other instrument to

. which Trustor is subject and shall not constitute a default thereunder, (v) neither the Property nor

any pan thereof or mterest lhmm will be in danger of being sold, forfeited, terminated, canceled

10262220.5 .
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or lost, and-(vi) Trustor shall have fumished the security as may be quirc;i in the proceeding, or
as may be reasonably requested by Beneficiary to insure the payment of any contested Labor and

. Material Costs, together with all interest and penaltics thereon.

Section 3.7  Performance of Other Agreements. Trustor shall observe and
perform each and every term, covenant and provision 1o be observed or performed by Trustor
pursuant to the Loan Agreement, any other Loan Document and any other agreement or recorded
instrument affecting or pertaining to the Property and any amendments, modifications or changes
thereto.

Sectmn 3.3 Change of Name, Identity or Sg-ucture Trustor shall not change

' ‘Trustor's name, identity (including its trade name or names) or, if not an individual, Trustor's
" corporate, partnership or other structure without notifying Beneficiary of such change in writing
. at least thirty (30) days prior to the effective date of such change and, in the case of a change in

Trustor's structure, without first obtaining the prior written consent of Beneficiary. Trustor shall
execute and deliver to Beneficiary, prior to or conternporaneously with the effective date of any

- . such change, any financing statement or financing statement change required by Beneficiary to
_establish or maintain the validity, perfection and priority of the security interest granted herein.

At the request of Beneficiary, Trustor shall execute a certificate in form satisfactory to
Beneficiary listing the trade names under which Trustor intends to operate the Property, and
representing and warranting that Trustor does business under no other trade name with respect to
the Property.

Section 3.9  Title. Trustor has good, indefeasible and insurable fee simple title

to the real property comprising part of the Property and good title to the balance of such

Property, free and clear all Liens (as defined in the Loan Agreement) whatsoever except the
Permitted Encumbrances, such other Liens as are permitted pursuant to the Loan Documents and

. the Liens created by the Loan Documents. The Permitted Encumbrances in the aggregate do not

materially and adversely affect the value, operation or use of the Property.or Trustor's ability to

_.repay the Loan, This Security Instrument, when properly recorded in the appropriate records,

together with any Uniform Commercial Code financing statements required to be filed in
connection therewith, will create (a) a valid, perfected first priority lien on the Property, subject

. only to Permitted Encumbrances and the Liens created by the Loan Documents and (b) perfected
. security interests in and to, and perfected collateral asmgnmcnls of, all personalty (including the

Leases), all in accordance with the terms thereof, in each case subject only to any applicable
Permitted Encumbrances, such other Liens as are permitted pursuant to the Loan Documents and

" the Liens created by the Loan Documents. There are no claims for payment for work, labor or
. materials affecting the Property which are"past due and are or may become a lien prior to, or of -

equal priotity with, the Liens created by the Loan Documents unless such claims for payments

. are being contested in accordance with the terms and conditions of this Security Instrument,

Trustor. i not, except for Permitted Encumbrances, and will not become a party to or otherwise

‘bound by any agreement, other than this Security Instrument, which restricts in any manner the
~ rights of Beneficiary or any other present or future l_xo]der of the Collateral with réspect thereto,
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ARTICLE 4- OBLIGATIONS AND RELIANCES

‘Section4.1.  Relationship of Trustor and Beneficiary. The relationship
between Trustor and Beneficiary is solely that of debtor and creditor, and Beneficiary has no

fiduciary or other special relationship with Trustor, and no term or condition of any of the Loan
Agreement, the Note, this Security Instrument and the other Loan Docurments shall be construed
50 as to deem the relationship between Trustor and Beneficiary to be other than that of debtor
and credijtor. -

. Section4.2  No Reliance on Beneficiary. The general partners, members,
principals and (if Trustor is a trust) beneficial owners of Trustor are experienced in the
ownership and operation of propemes similar to the Property, and Trustor and Beneficiary are
relying solely upon such expertise and business plan in connection with the ownership and
operation of the Property. Trustor is not relying on Beneficiary's expertise, business acumen or

© advicein connection with the Property.

T I 0 O 0 O T

Section 43 Nn Beneﬁciar}' Ol_g_lggtions

(a) Notwnhstandmg the pmwsmns of Subsections 1.1(h) and (n) or

. Section L Beneficiary is not undertaking the performance of (i) any obligations under the

Leases; or (i) any obligations with respect to such agreements, contracts, centificates,
instruments, franchises, pcrmils, trademarks, licenses and other documents.

. (b) By acceplmg or approving anything required to be observed,
performed or fulfilled or to be given to Bencficiary pursuant to this Security Instrument, the
Loan Agreement, the Note or the other Loan Documents, including, without limitation, any
officer's certificate, balance sheet, statement of profit and loss or other financial statement,

. survey, sppraisal, or insurance policy, Beneficiary shall not be deemed to have warranted,

consented to, or affirmed the sufficiency, the legality or cffectiveness of same, and such
acceptance or approval thereof shall nol constitute any warranty or affinmation with respect
thereto by Bencﬁc:ary

Section 4.4 Reliance. Trustor recognizes and acknowledges that in accepting
the - Loan Agreement the Note, this Security Instrament and the other Loan Documents,
Beneficiary is expressly and primarily relying on the truth and accuracy of the warranties and

- representations set -forth in Section 4.1 of the Loan Agreement without any obligation to

investigate the Property and notwnhstandmg any mvestIgatlon of the Property by Beneficiary;
that such reliance existed on the part of Beneficiary prior to the date hereof, that the warranties
and representations are a material inducement to Beneficiary in making the Loam; and that

+ . Beneficiary would not be willing to make the Loan and accept this Security Instrument in the

" absence of the warranties and representations as setforth in Section 4.1 of the Loan Agreement.

| ARTICLE 5 - FURTHER ASSURANCES
‘Section 5.1 Recording of Security Instrument, Etc. Tft;stor forthwith upon

.the execution and delivery of this Security Instrument and thereafter, from time to time, will

cause this Security Instrument and any of the other Loan Documents creating a lien or security

102622205
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_ interest or evfdencing the lien hereof upon the Property and cach instrament of further assurance
to be filed, registered or recorded in' such manner and in such places as may be required by any

present or future law in order to publish notice of and fully to protect and perfect the licn or
security interest hereof upon, and the interest of Beneficiary in, the Property. Trustor will pay all
taxes, filing, registration or recording fees, and all expenses incident. to the preparation,
execution, acknowledgment and/or recording of the Note, this Security Instrument, the other
Loan Documents, any note, deed of trust or mortgage supplemental hereto, any. security

Jinstrument with respect to the Property and any instrument of further assurance, and any

modification or amendment of the foregoing documents, and all federal, state, county and ,
municipal taxes, duties, imposts, assessments and charges arising out of or in'connection with the

. .execution and delivery of this Security Instrument, any deed of trust or mortgage supplemental
. hereto, any security instrument with respect to.the Property or any instrument of further.

assurance, and any modification -or amendment of the foregomg documents, except where

* prohibited by law so to do.:

Section 5.2 Further Acts, etc. Trustor will', at the cost of Trustor, and without
expense to Beneficiary, do, execute, acknowledge and deliver all and every further acts, deeds, -

_conveyances, deeds of trust, mortgages, assignments, notices of assignments, transfers and

assurances as Benefi c1ary shall, from time to time, reasonably require, for the better assuring,
conveying, assigning, transferring, and confiming unto Beneficiary the property and rights
hereby mortgaged, deeded, granted, bargained, sold, conveyed, confirmed, pledged, assigned,
warranted and transferred or intended now or hereafter so to be, or which Trustor may be or may

hereafter become bound to convey or assign to Beneficiary, or for carrying out the intention or

facilitating the performance of the terms of this Security Instrument or for filing, reglstenng or
recording this Security Instrument, or for oomplymg with all Legal Requirements (as defined in

_ the Loan Agreement). Trustor, on demand, will execute and deliver, and in the event it shal fail

10 so execute and deliver, hereby authorizes Bencficiary and Trustee to execute in the name of
Trustor or without the signature of Trustor to the extent Beneficiary may lawfully do so, one or
more financing statements to evidence more cffectively the security interest-of Beneficiary in the .

.-Property. Trustor grants to.Beneficiary and Trustee an irrevocable power of attorney coupled

with an interest for the purpose of exermsmg and perfecting any and all rights and remedies
available to Beneficiary at law and in equity, including without llmltauon, such rights and
rcmedles available to Beneficiary pursuant to this Scctlon 5.2.

© Section 5.3 Changg n Tax, Debt, Credit and gdcu'men'tag Stamp Laws.

(2)  If any'law is enacted or adopted or amended after the date of this
Secunly Instrument which deducts the Debt from the value of the Property for the purpose of -

"+ laxation or which imposes a tax, either directly or indirectly, on the Debt or Beneficiary's interest

in the Propeﬂy, Trustor will pay the tax, with interest and penalties thereon, if any, If
Beneficiary is advised by counsel chosen by it that the payment of tax by Trustor would be
unlawful or taxable to Beneficiary or unenforceable or provide the basis for a defense of usury
thén Beneficiary shall have the option by written notice of not less than one.hundred
twenty (120) days to declare the Debt immediately due and payable in full, without any

" Prepayment Premium or other prepaymenl consideration, excepl that if an Event of Default, has

occurred, then Trustor shall pay to Beneficiary an additional amoint equal to the Prepayment
Premium, if any. '

100622205
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© IFa any time the United States of Americs, any State thereof or

any subdivision of any such State sha]l Tequite revenue or gther stamps to be affixed 10 the Note,
this Security Instrument, or any of the other Loan Documents or POse any other tax or charge .
" on the same, Trustor will pay for the same, with Interest and penalties i :

priof to such modificatiop and such resu-ucmring will not inatcriaﬂy increase Trustors . -
* obligations and Habilities under the Loan Documerps, The provisions of this Section 5.4 shall be .

subject to any limitations contained in Section 9.2 of the Loan Agreement.

‘ .. Section-5.5 Replacement Docnmen'g; Upon receipt of an affidavit of ap
-officer of Beneficiary as to the loss, theft, destruction

or mutilation of the Note or any other Loap
Document which is not of Public record, and, i the case of any such mutilation, upon surrender

nsz0s :
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and cancellation of such Note or other Loan Document, Trustor will issue, in lieu thereof, a
replacement Note or other Loan Document, dated the date of such lost, stolen, destroyed or
mutilated Note or other Loan Documem in the same principal amount thereof and otherwise of
hke tenor, -

ARTICLE 6 - DUE ON SALE/ENCUMBRANCE

' Section 6.1  Beneficiary Reliance. Trustor acknowledges that Beneficiary has
examined &nd elied on the experience of Trustor and its general partners, members, principals
and (if Trustor. is a trust) beneficial owuers in owning and operating properties such as the

* Property in agreeing to make the Loan, and will continue to rely on"Trustor's ownership of the
. Property as a means of maintaining the value of the Property as security for repayment of the

Debt and the performance of the Other Obligations. Trustor acknowledges that Beneficiary has a

" valid interest in maintaining the value of the Property so as to ensure: that, should Trustor default
in the repayment of the Debt or the performance of the Other Obligations, Beneﬁc:ary can
recover the Debt by a sale of the Property.

Section 62 No -Sale/Esicambrance. Neither Trustor nor any Restricted Party

*_ (as defined in the Loan Agreement) shall Transfer (as defined in the Loan Agreement) the

Property or any part thereof or any interest therein or permit or suffer the Property or any part
thereof or any interest therein to be Transferred other than as expressly permitted pursuant to the
terms of the Loan Agreement. ) '

ARTICLE 7 - RIGHTS AND REMEDIES UPON DEFAULT
Séctmn 7.1  Eyents of Default. The ocenrence of an "Event of Default” under

the Loan Agreement or any of the other Loan Documents shall be an "Event of Default” under

this Secumy Instrument.

Section 7.2 Remedies Upon the occurrence and dutmg the continuance of
any Event of Default, Trustor agrees that Beneficiary may take such action, without notice or
demand, as it deems advisable to protect and enforce its rights against Trustor and in and to the
Property, including, but not limited to, the following actions, each of which may be pursued
concurrently or otherwise, ai such time and in such order as Beneficiary may determine, in its
sole discretion, without impairing or otherwise affecting the othsr nghts and remedles of

- Beneﬁcmry'

: : (a) - accelerate the matunty date of the Note and declare any or all of
the mclebtedness secured hereby or by any other Loan Document to be immediately due and
payable without any presentment, demand, protest, notice or action of any kind whatever {each .
of which is hereby expressly waived Trustor), whereupon: the same shall become immediately
due and payable. Upon.any such acceleration, payment of such accelerated amount shall
constitute a prepayment of the.principal balance of the Note and any applicable prepayment fee,

. if any, or exit fee, if any, provided for in the Note shall then be lmmedxately due and payable;

(b)  institute proceedings, judicial or otherwise, for thé complete

- foreclosure of this Security Instrument under any applicable provision of law, in which case the

10262220.5
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Property or any interest therein may be sold for cash or upon credit in one or more parcels of in
several interests or portions and in any order or manner; -

(c) withor wnhout entry, to the extent permitted and pursuant to the
procedures provided by applicable law, institute pwccedmgs for the partial foreclosure of this
Security Instrument for the portion of the Debt then due and payable, subject to the continuing

- lien and security interest of this Security-Instrument for the balance of the Debl not then due,

ummpalred and without Joss of pnomy,

. {d)  sell for cash or upon credit the Property or any part thereof and all
estate, claim, demand, right, title and. interest of Trustor thesein and rights of redemption thereof,
pursuant to power of sale or otherwise, at one or more sales, as an entirety or in parcels, at such
time and place, upon such terms and after such notice thereof as may be required or permitted by
law;

: (¢)  institute an action, suit or proceeding in equxty for the specific
pcrfonnanoe of any covenant, condition or agreement contained herein, in the Note, the Loan
Apreement or in the other Loan Documents; : .

(f)  recover judgment on the Note either bcfore. during or after any‘

promdmgs for the enforcement of this Security Instrument or 1he other Loan Documents;

: (8  apply for the appointment of a receiver, trustee, hqu]dator or
conservator of the Property, without notice and without regard for the adequacy of the security
‘for the Debt and without regard for the solvency of Trustor, any Trustor, indemnitor with respect
to the Loan or of any Person iable for the payment of the Debt, and Trustor hereby consents to
the appointment of such receiver, tustee, liquidator or conservator;

(h) - the license granted 1o Trustor under Section 1.2 hereof shall
aulomancally be revoked and Beneficiary may enter into or upon the Property, either personally
or by its'agents, nominees or attomeys and dispossess Trustor and its agents and servants

~ therefromi, without liability for trespass, damages or otherwise and exclude Trustor and its agents

or servants wholly therefrom, and take possesmon of all books, records and a¢counts relating
thereto and Trustor-agrees to surrender possession of the Property and of such books, records and
accounts 10 Beneficiary upon demand, and thereupon Beneficiary may (i) use, operate, manage,

- control, insure, maintain, repair, restore and otherwise deal with all and every part of the

Property and conduct the business thereat; (ii) complete any construction on the Property in such

. manner &nd form as -Beneficiary decms advisable; (jii) make alterations, -additions, renewals,

replacements and improvements 1o or on the Property' (iv) exercise all rights and powers of

Trustor with respect to the Property, whether in the name of Trustor or otherwise, including,
- without lnmtauon, the right to make, cancel, enforce or modify Leases, obtain‘and evict tenants, .
* and demand, sue for, collect and receive all Renls of the Property and every part- thereof;

-(v) require Trustor to pay monthly in.advance to Beneficiary, or any receiver appointed to collect
the Rents; the fair and reasonable rental value for the use and occupation of such part of the.
Property as may be occupied by Trustor; (vi) :equ:re Trustor to vacate and surrender possession

" of the Property to Berieficiary or to such receiver and, in default thereof, Trustor may be evicted

by summary proceedings or otherwise; and (vii) apply the receipts from the Property to the

102622205 .
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payment - -of thc Debt, in such order, priority’ and proportions as’ Bcnefxcxary shall deem
appropriate in its sole discretion after deducting therefrom all expenses (including reasonable
aftorneys' fees) incurred in connection with the aforesaid operations and all amounts necessary to
pay the Taxes, Other Charges, insurance and other expenses in connection with the Property, as
well as just and reasonable compensation for the services of Beneficiary, its counsel, agents and

employees;

: (i) exercise any and all rights and remedles granted to a secured party
upon default under the Uniform Commercial Code, including, without limiting the generality of
the foregoing: (i) the right to take possession of the Fixtures, the.Equipment and the Personal
Property or any part thereof, and to take such other measures as Beneficiary may deem necessary

~ for the care, protection and preservation of the Fixtures, the Equipment and’ the Personal

Property, and (i) request Trustor at its expense to assemble the Fixtures, the Equipment and the
Personal Property and make it available to Beneficiary or Trustee at a convenient place
acceptable to Beneficiary. Any notice of sale, disposition or other intended action by
Beneficiary or Trustee with respect to the Fixtures, the Equipment and/or the Personal Property
sent to Trustor in accordance with the provisions hereof at least ten (10) days prior to such

-, action, shall consututc commercially reasonable notice to Trustor;

()  applyaiy sums thea deposited or held in escrow or otherwise by or

an behalf of Beneficiary in accordance with the terms of the Loan Agreement, this Security

Instrument or any other Loan Docusient to the payment of the followmg items in any order in 1ls
uncontro]led discretion;”

() Taxes and Other Charges,
(i) . Ins.uraﬂce Premiums (as defined in the Loan Agreement),
(iii)  Interest on the unpaid principai ba]am_:e’of'tbe N;)le, :
iv) ' Amortization of ll'xe unpaid principal balance of the Note, and
. ) All o.lher sun:ls payable pursu.anl to the Note, the Loan
Agreement, this Security Instrument and the other Loan Documents, including without

- limitation advances made’ by Bcneﬁclary pursuant to the terms of this Security
E -Insuument, :

(k) apply the und:sbursed balance of any Net Proceeds Deficiency -
deposu (as defined in the Loan Agreement), fogether with interest thereon, to the payment of the

~ Debt in such order, priority and proportions as Beneficiary sha!l deem to be appropriate in its

dxscreuon, or

() - pursue such other remedies as Beneficiary '»ﬁ{ay have under

 applicable law,

" In the event of a sale, by foreclosure, power of sale or otherwise, of less than all of Property, this

Security Instrument shall continue as a lien and security interest on the remaining portion of the
Property unimpaired and without loss of priority. :

- 1062205
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‘Section 7.3 Application of Proceeds. The purchase money, proceeds and
avails of any disposition of the Property, and/or any part thereof, or any other sums collected by
Beneficiary pursuant o the Note, this Security Instrument or the other Loan Documents, may be
applied by Beneficiary to the payment of the Debt in such priority and proportions as Beneficiary
in its discretion shall deem proper.

Section 74  Right to Cure Defaulls. Upon the occurrence and during the
continuance of any Event of Default, Beneficiary may, but without any obligation to do so and
without notice to or demand on Trustor and without releasing Trustor from any obligation
hereunder, make any payment or do any act required of Trustor hereunder in such manner and to

such extent as Beneficiary may deem necessary to protect the security hercof,” Beneficiary is .
-authorized to enter upon the Property for such purposes, or appear in, defend, or bring any action

or proceeding to protect its interest in the Property or to foreclose this Security Instrument or
collect the Debt, and the cost and expense thereof (including reasonable attorneys’ fees to the
extent permitted by law), with interest as provided in this Section 7.4, shall constifute a portion
of the Debt and shall be due and payable to Beneficiary upon demand. All such costs and"
expenses incurred by Beneficiary in remedying such Event of Default or such failed payment or
act or in appearing in, defending, or bringing any such action or proceeding shall bear interest at
the Default Rate (as defined in the Loan Agreement), for the period after notice from Beneficiary
that such cost or expense was incurred to the date of payment to Beneficiary. All such costs and
expenses incurred by Beneficiary together with interest thereon cafculated at the Default Rate
shall be deemed to constitute a portion of the Debt and be secured by this Security Instrument

.and the other Loan Documents and shall be tmmedlate]y due and payable upon demand by
-Beneficiary therefor.

Section 7.5 Actions and Proceedings. Beneficiary and Trustee, or either of
them, has the right to appear in and defend any action or proceeding brought with respect to the
Property and to bring any action or proceeding, in the name and on behalf of Trustor, which
Benefictary, in its discretion, decides should be brought to protect its interest in the Property.

* Section7.6  Recovery of Sums Required To Be Paid. Beneficiary shall have
the right from time to time to take action to recover any sum or sums which constitute a part of

the Debt as the same become due, without regard to whether or not the balance of the Debt shall
be due, and without prejudice to the right of Beneficiary thereafter to bring an action of
foreclosure, or any other action, for a default or defaults hy Trustor existing at the time such
earlier action was comrnencad :

Section 7.7 Examinaﬁt)n of Books and Records At reasonable times -and

.upon reasonable notice, Beneficiary, its agents, accountants and attomeys shall have the right 1o
" examine the records, books, management and other papers of Trustor which reflect upen its

firiancial condition, at the Property or at any office regulady maintainéd by Trustor where the

. books and records are located. Beneficiary and its ‘agents shall have the right to make copies and

extracts from the foregoing records and other papers.  In additicn, at reasonable times and upen
reasonablé notice, Beneficiary, its agents, accountants and attorneys shall hgve the right to-
examine and audit the books and records of Trustor pertaining to the income, expenses and

-operaticn of the Propc_rty during reasonable business hours at any office of Trustor where the

102622205 .
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books and records are located. This Séction 7.7 shall apply throughout the term of the Note and
without regard to whether an Event of Default has ocourred or is continuing.

Section 7.8 Other Rights, etc.

(a)  The failure of Beneficiary to insist upon strict performance of any
term hereof shall not be deemed to be 2 waiver of any term of this Security Instrument. Trustor

"shall not be relieved of Trustor's obligations hereunder by reason of (i) the failure of Beneficlary

to comply with any request of Trustor or any Trustor or indemnitor with respect to the Loan to
take any action to foreclose this Security Instrumient or otherwise enforce any of the provisions

. hereof or of the Note or the other Loan Documents, (i) the release, regardless of consideration,

‘of the whole or any part of the Property, or of any person liable for the Debt or any portion
" thereof, or (iii) any agreement or stipulation by Beneficiary extending the time of payment or
. otherwise modifying or supplementing the terms of the Note, lhls Security Instrument or lhe'

other Loan Documents.

P s agreed that the risk of loss o damage to the Property is on
Trustor. and Beneficiary shall have no liability whatsoever for decline in value of the Property;

“for failure to maintain the Policies, or for failure to determine whether insurance in force is

adequate a3 to the amount of risks-insured. Possession by Beneficiary shall not be deemed an
Lelection of judicial relief if any such possession is requested or obtamed with respect to any of
the Property or collateral not in Beneficiary's possession.

(c} Beneﬁcaary may resort for the payment of the Debt to any other
secunty held by Beneficiary in such order and manner as Beneficiary, in its discretion, may elect.
Beneficiary may take action to recover the Debt, or any portion théreof, or to enforce any

* covenant hereof without prejudice to the right of Beneficiary thereafter to foreclose this' Security

Instrument.  The rights of Beneficiary under this Security Instrument shall be separate, distinct
and cumulative and none shall be given effect to the exclusion of the others. No act of

_ Beneficiary shall be construed as an election to proceed under any one provision herein to the

exclusion of any other provision. Beneficiary shall not be limited exclusively to the rights and
remedies herein stated but shall be entitled to every right and remedy now or hereafter afforded
at law or in equity.

. Seclmn 79 gl_l' Release Any Portion of the Property. Beneficiary, or
Trustee upon written instructions from Bcncﬁcmry, may release any portion of the Property for
such consideration as Beneficiary may require without, as to the remainder of the Propcrty,
any way impairing or affecting the lien or priority of this Security Instrument, or improving the -
position" of any subordiriate lienholder with respect thereto, except to the extent that the
obligations hereunder shall have been reduced by the actual monetary consideration, if any,
received by Beneficiary for such release, and may accept by assignment, pledge or otherwise any
other property in place thereof as' Beneficiary may require without being accountable for so
doing to any other lienholder. This Security Instrument shall continue as, a lien and security

interest in the remaining pomon of the Property.

102622205
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Section 7.10 Violation of Laws. If the Property is not in material compliance
with Legal Requirements, Beneficiary may impose additional requirements upon Trustor in
connection herewith including, without limitation, monetary reserves or financial equivalents.

Section 7.11 Recourse and Choice of Remedies. Notwithstanding any other
prOVlSlon of this Security Instrument or the Loan Agreement, including, without limitation,
Section 9.5 of the Loan Agreement, Beneficiary and other Indemnified Parties (as hereinafter

- defined) are entitled to enforce the obligations of Trustor, any Trustor and indemnitor contained

in Sections 9.2, 9.3 and 2.4 hercin without first resotting to or exhausting any security or

. collateral and without first having recourse t the Note or any of the Property, through

foreclosure or acceptance of a deed in lien of foreclosure or otherwise, and in the event
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Beneficiary commences a foreclosure- action against the Property, Beneficiary is entitled to .

pursue a deficiency judgment with respect to such obhgatxons against Trustor and any Trustor or

"indemnitor with respect to the-Loan. The provisions of Sections 9.2, 9.3 and 9.4 herein are

exceptions to any non-recourse or exculpation provisions in the Loan Agreement, the Note, this

with respect to the Loan are fully and personally liable for the obligations pursuant. to Sectjons
8.2,9.3 and 9.4 herein. The liability of Trustor and any Trustor.or indemnitor with respect to the
Loan pursuant to Sections 9.2, 9.3 and 9.4 hetein is not limited to the original principal amount
of the Note. Notwithstanding the foregoing, nothing herein shall inhibit or prevent Beneficiary
from foreclosing or exercising any other rights and remedies pursuant to the Loan Agreement,
the Note, this Security Instrument and the other Loan Documents, whether. simultaneously with
foreclosure proceedings or in any other sequence. A separate action or actions may be brought

-and prosecuted against Trustor pursuant to Sections 9.2, 9.3 and 9.4 herein whether or not action

is brought apainst any other Person or whether or not any other Person is Jomed in the action or
actions. In addition, Beneficiary shall have the right but not the obligation to  join and participate
in, as a party if it so elects, any administrative or judicial proceedings or actions initiated in

" connection with any matter addressed in Article 8 or Section 9.4 herein. -

Section 7,12 Right of Enil_'i Upon reasonable notice to Trustor, Beneficiary
and its agents (including Truslec) shall have the nght to enter and inspect the Property at all

- reasonable times.

Section 7.13 General Authority.  Trustor hereby imevocably appoints.

" Beneﬁcnary and any officer or agent thereof as its true and lawful attorney-in-fact, with full

" Security Instrument or the other Loan Documents, and Trustor and any Trustor or indemnitor -

power of substitution, in the name of Trustor, Beneficiary or otherwise, for the sole use and -

" benefit of Benefic;ary, but at Trustor's expense, to the extent permitted by law, to exercise at any
- time and from time to time upon the occwrence and during the continuance of an Event of
. Default all or any of the following powers with respect to all or any of the Property, all acts of

. .such attorney being hereby ratificd and confirmed; such power, being coupled with an interest, is

irrevocable mml the Dbhganons (excluding contmgent mdemmficanon obhgatxons) are paid in

T fulk

o (a) to exercise and perfect any and all rights and remedies avallable to
Bcneﬁcxary at law or in equity, incdluding without limitation, such rights and remedies available

Default this Amc]e VI, .
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(b)  totake any and all appropriate action and to execute any and all
documenls and instruments which may be necessary or desirable to carry out:the terms of this
Security Instrument;

: (¢)  to receive, take, endorse, assign and deliver any and all checks;
notes, drafts, acceptances, documents and other negotiable and non-negotiable instruments taken
or received by Trustor as, or in connection with, the Property;

(d)  upon the occurrence and dunng the' continuance of an Evem of
Defaull to commence, settle, compromise, compound, prosecute, defend or adjust any claim,

; suit, action or proceeding with respect to, or in connection with, the Property;

(¢)  upon the occumence and during the. continuance of an Event of

. Default, to sell, transfer, assign or otherwise deal in or with the Property or the proceeds or awu]s

thereof, as fully and effectually as if Beneficiary were the absolute owner thereof;

1)) upon the occurrence and during the continuance of an Event of -
Dcfault to cxtcnd the time of payment of any or all of the Property. and to make any allowance

“and other adjustmcnts with respect thereto; and

(g) to do, at its option, but at the expense of Individual Trustor at any

'tlme or from time to time, all acts and things which Beneficiary reasonably deems necessary to

protect or preserve the Property and to realize upon the Property
AR'I'ICLES - ENVIRONMENTAL HAZARDS |

Section 8.1  Environmental Representations and Warranties, © Al
indemnifications, guarantees, covenants, representations and other assurances made by Trustor to

Beneficiary in that certain Environmental Indemnity Agreement of even date hérewith (the

_ "Environmental Indemnity Agreement”) are hereby incorporated by reference into this

Mortgage to the same extent and with the same force and effect as if fully set forth herein. -

ARTICLE 9 - INDEMNIFICATION

Section9.1  General Indemmf'cahon Trastor shall, at its solc cost and
expense protect, defend, indemnify, release and hold harmless the Indemnified Parties from and

against any and all claims, suits, liabilities (including, without limitation, strict liabilities),: -

actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in value, -
fines, penalties, charges, fees, judgments, awards, amounts paid in settlement, punitive damages,
and foreseeable and unforeseeable consequential damages, of whatever Kind or nature (including,
but not limited to, reasonable nitorneys' fees and other; costs of defense) (collectively, the

. "Losses") unposed upon or incurred by or asserted dgainst any Indemnified Partics.and directly

or indirectly arising out of or in any way relating to any one or more of the following:

~ (a) ownership of this Security Instrument, the Property or any interest therein or receipt of any

Rents; (b) any amendment 10, or restructuring of, the Debt, the' Note, the Loari Agrccmcnt this
Security Instrument, or any other Loan Documents; (c) any and al} lawful. action that may be
taken by Beneficiary.in connection with the enforcement of the provxslons of this Security
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nstrument, the Loan Agreement, the Note or any of the other Loan Documents, whether or not

. uit is filed in connection with same, or in connection with Trustor, any Trustor or indemnitor

andfot any partner, joint venturer or shareholder thereof becoming a party 10 8 volumtary ot

- invojuntary federal or state bankruptcy, insolvency or similar proceeding; (d) any accident,

injury to or death of persons or loss of or damage to property occurring in, on or about the
Property or any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets OF Ways; (€) any use, nonuse or cordition in, on or about the Property or
any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent paiking
arcas, streets or ways; (f) any failure on the part of Trustor to perform or be in compliance with
anty of the terms of this Security Instrament, the Note, the. Loan Agrecment or any of the other

. Loan Documents; (g) pesformance of any Jabor or services or the furnishing of any materials or

other property in fespect of the Property or any part thereof; (h) the failure of any person 1o file
timely with the Internal Revenue Service an accurate Form 1099-B, Statement for Recipients of
Proceeds from Rea Estate, Broker and Barter Exchange Transactions, which may be required in

_ - connection with this Security Instrument, or to ‘'supply a copy thereof in 2 timely fashion to the
recipient of the proceeds of the transaction in connection with which this Security Instrument i8

made; (i) any fathure of the Property to be in compliance with any Legal Requirements; j) the
enforcement by any Indemnified Party of the provisions of this Article 9; (k) any and all claims
and demands whatsoever which may be asserted against Beneficiary by reason of any alleged
cbligations or undertakings on its part to perform or discharge any of the terms, covenants, or

agreements contained in any Lease; (1) the payment of any comsmission, charge or brokerage fee
to anyone claiming through Trustor which may be payable in connection with the funding of the

.Loan; or (m)any mistepresentation made by Trustor in this Security Instrument or any other
‘Loan' Document, Any amounts payable to Beneficiary by reason of the application of this

Section 9.1 shall become immediately due and payable and shall bear interest at the Default Rate
from the date loss or damage 8 sustained by Beneficiary until paid. For purposcs of this Article
9. the term “Indemnified Parties” means Beneficiary, Trustee and any Person who is of will

" have been involved in the origination of the Loan, any Person who is or will have been involved
_ in the servicing of the Loan secured hereby, any Person in whose name the encumbrance created
by this Security Instrument is or will have been recorded, persons and entities who may hold or

acquise or will have held 2 fult or partial interest in the Loan secured hereby (including, but not

Jimited to, investors or prospective investors in the Securities (as defined in the Loan

. Agreement), a3 well as custodians, trustees and other fiduciaries who hold or have held a full or

partial interest in the Loan secured hereby for the benefit of third parties) as well as ‘the
respective directors, officers, shareholders, partners, employees, agents, servants, representatives,

" contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns. of any

and all of the foregoing (including, but not yimited to, any other Person who holds or acquires or

" will have held & participation or other full or pastial inicrest in the Loan or the Property, whether
" during the term of the Loan or as 2 part of or following a foreclosure of the Loan and any -

- successors by merger, consolidation ot acquisition of all of a substantial postion of Beneficiary's
. assets and business); provided, however, that Trustor shall not have any Jiability to any
' Indemnifiéd Party hereunder to the extent that it is finally judicially determined that any Losses

atise from the gross riegligence or willfol misconduct of any such Indemnified Party. Any,
amounts payable to any Indemnified Party hereunder by reason of the apphication of this

paragraph shall be payable on demand and shall'bear interest at the Default Rate from the date of .
“the Losses are sustained by any Indemmified Party until paid. The obligations and linbilities of

1062220, - .
' 20-

[



T £ (D TN

: Case 1:09-cv-0.0591-SS --Document 1-5  Filed 08/06/2009 Page 23 of 45

Trustor hereunder shall survive the repayment of the Debt and the exercise by Beneficiary of any
of its rights and remedies under the Loan Documents, including the acquisition of the Property
by foreclosure or a conveyance in lieu of foreclosure.

. Section 9.2 - Mortgage and/or Intangjble Tax. Trustor-shall, at its sole’ cost
and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from

and against any and all Losses imposed upon oz incurred by or asserted against any Indemnified

Parties and directly or indirectly arising out of or in any way relating to any tax on the making

and/or recording of this Security Instrument, the Note or any of the other Loan Documents, but
excluding any income, franchise or other similar taxes. .

Section 9.3 ERISA Indemnification. Trustor shall, ot its sole cost and

" expense, protect, defend, indemnify, release and hold harmiess the Indemnified Parties from and
- against any . and all Losses (including, without limitation, reasonable attomneys' fees and costs

incurred in the mvesugatnon defense, and settlement of Losses incurred in- correcting any
prohibited: transaction or in the sale: of a prohibited loan, and in obtaining any individual
prohibited transaction exemption under ERISA that may be required, in Beneficiary's sole

“discretion) that Beneficiaty may incur, directly or indirectly, as a result of a default under

Sections 4.1.9 or 5.2, 12 of the Loan Agreement.

Section 9.4  Environmental Indemnification. Trustor shall, at its sole cost
and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all Losses (as defined in the Environmental indemnity Agreement) and costs
of Remediation (as defined in the Environmenta! Indemnity Agreement) (whether or not

-performed  voluntarily), engineers’ fees, environmental consultants' fees, and costs of

investigation (including, but not limited to, sampling, testing, and analysis of soil, water, air,

. building materials and other materials and substances whether solid, liquid or gas) imposed upon

or incurred by or asserted against any Indemnified Parties, and directly or indirectly arising out
of or in any way relating to any one or more of the following: (a) any presence of any Hazardous

.Substances {as defined in the Environmental Indemnity Agreement) in, on, above, or under the

Property; (b) any past, present or threatened Release (as defined in the Environmental Indemnity
Agreement) of Hazardous Substances in, on, above, under or from the Property; (c) any activity

* by Trustor, any Person affiliated with Trustor or any tenant or other ‘user of the Property in

connection with any actual, proposed or threatened use, treatment, storage, holding, -existence,
disposition or other Release, generation, production, manufacturing, processing, refining,
control, management, abatement, removal, handling, transfer or transportation to or from the
Property of any Hazardous Substances at any fine located in, under, on or above the Property; (d)

. . any activity by Trustor, any Person affiliated with Trustor or any tenant or other user of the -

Property in connection with any actual or proposed Remediation of any Hazardous Substances at
any time Jocated in, under, on ‘or above the Propenty, whether or not such Remediation is

voluntary or pursuant to court or administrative order, including, but not limited to, any removal,
remedial or comective action; (¢) any past or present non-compliance or ‘violations of any
Environmental Laws (as defined in the Environmental Indemnity Agreement) (or permits issued

_ pursuant fo any Environmental Law) in connection with the Property or operations thereon,

including, but not limited-to, any failure by Trustor, any Affiliate of Trustor: or any tenant or
other user of the Property to comply with any order of any Governmental Authority in

. comnection with any Environmental Laws; (f) the imposition, recordmg or filing of any

10262220.5 _'
' 21-



O = T EOED

Case 1:09-cv-00591-8SS Document 1-5  Filed 08/06/2009 Page 24 of 45

: Eninronmental Lien encﬁmberiﬂg the Property; (g) any administrative processes or proceedings

o or judicial proceedings in any way connected with any matter addressed in Article 8 and this

ection 94; (h) any past, present or threatened injury to, destruction of -or loss of natural
resources in any way connected with the Property, including, but not limited to, costs to
investigate and assess such injury, destruction or Joss; (i) any acts of Trustor or other users of the
Property in arranging for disposal or treatment, or arranging with a transporter for transport for

+ disposal or treatment, of Hazardous Substances owned or possessed by such Trustor or other
users, at any facility or incineration vessel owned or operated by another Person and containing
such or any similar Hazardous Substance; (j) any acts of Trustor or other users of the Property in

. accepting any Hazardous Substances for transport to disposal or treatment facilities, incineration
vessels or sites from which there is a Release or a threatened. Release of ‘any Hazardous
Substance which causes the. incurrence of costs for Remediation; (k) any personal injury,
wrongful death, or property damage arising under any statutory or common law or tort law

‘ . theory, including, but not limited to, damages assessed for the maintenance of a private or public
. nuisance or for the conducting of an abnormally dangerous activity on or pear the Propcny with

respect to Hazardous Substances, and (1) any misrepresentation or inaccuracy in any’
representation or warranty or ‘material breach or failure to perform any covenants or other
obligations set forth in the Environmental Indemnity Agreement with respect to Hazardous
Substances. This indemnity shall survive any termination, satisfaction or foreclosure of this
Security Instrament, subject to the provisions of Section 10.5. The indemnifications set forth in
this Section 9.4 shall not be.applicable to any Losses to the extent (i) arising from, or caused by,
the gross negligence or willful misconduct of Beneficiary or its employees or agents and (ii)
occasioned, arising and/or caused solely as a result of any event or condition that first arises
- subsequent to the date on which (a) Benefi c1ary (or its transferee) acquires title of the Property
(whether at foreclosure, sale, conveyance in lieu of foreclosure or similar transfer) or (b) the
Loan has been repald in full.

Section 9.5 Duty te Defend, Attorneys' Fees and Other Fees and Expenses.

Upon written request by any Indemnified Party, Trustor shall defend such Indemnified Party (if
 requested by any Indemnified Party, in the name of the Indemnified Party) by attorneys and other
professionals approved by the Indemnified Parties. Notwithstanding the foregoing, if the
defendants in any such claim or proceeding include both Trustor and: any Indemnified Parly and

" Trustor and such Indemnified Party shall have reasonably concluded that there are any legal
. .-, defenses available to it and/or other Indemnificd Parties that are different from or additional to-
* those available to Trustor, such Indemnified Party shall have the right to select separate counsel - -

to assert such legal defenses and to otherwise participate in the defense of such action on behalf -

- of such Indemnified Party, provided that no compromise or setflement shall be entered without

- “Trustor's consent, which consent shall not be unreasonably withheld. Upon demand, Trustor
-shall pay or, in the sole and absolute discretion of the Indemnified Parties, reimburse, the -

- 'Indemmﬁed Parties for the payment of Teasonable fees and disbursements of attorneys,

enginecrs, environmental consultants, !aboratones and other profess:onals in connection

" therewith.

102622205 .
2.



Case 1:09-cv-00591-SS  Document-+-5 .- Filed-08/06/2000—Rage 25 of 45

ARTICLE 10 - WAIVERS

Section 10.1 Waiver of Counterclaim. To the extent permitted by apphcablc
law Trustor hereby waives “the right to assert a counterclaim, other than a mandatory or

'compu]sory counterclaim, in any action or proceeding brought against it by Beneficiary arising

out of or in any way connecied with this Security Instrument, the Loan Agreement; the Note, any
of the other Loan Documents, or the Obligations. ,

Section 10.2 Marshalling and Other Matiers. To ‘the extent pcnmtted by
applicable law, Trustor hereby waives the benefit of all appraisement, valuation, stay, extension,”

. reinstatement and redemption laws now or hereafter in force.and all rights of marshalling in the
event of any sale hereunder of the Property or any part thereof or any interest therein. Further,
" Trustor hereby expressly waives any and all rights of redemption from sale under any order or

decree of foreclosure of this Security Instrument on behalf of Trustor, and on behalf of each and
every person acquiring any interest in or title to the Property subsequent to the date of this

: Secumy Instrument and on behalf of all persons (o the extent permitted by applicable law.

Section 10.3 Waiver of Notice. To the extent pcmulxed by applicable law,

" Trustor shall not be entitled 10 any notices of any nature whatsoever from Beneficiary or Trustee

except with respect to matters for which this Security Instrument specifi cally and expressly
‘provides for the giving of notice by Beneficiary or Trustee to Trustor and except with respect to
matters for which Beneficiary is required by applicable law to give notice, and Trustor hereby
expressly waives the right 1o receive any notice from Beneficiary or Trustee ‘with tespect to any
matter for which this Security Instrument does not specifically and expressly provide for the
giving of notice by Beneﬁcxary or Trustee to Trustor,

Section 10.4 Waiver of Statute of Limitations. To the extent permitted by

. applicable law, Trustor hereby expressly waives and releases to the fullest extent permitted by

law, the pleadmg of any statute of limitations as a defense to payment of ‘the Debt or

. performance of its Other Obligations.

Section 10.5 Survival.- The indemnifications made pursuant to Sectjons 9.3 and
9.4 herein and the representations and warranties, covenants, and other obligations ansing under
Atticle 8, shall continue indefinitely in full force and effect and shall survive and shall in no way

 be impaired by any of the following: (a) any satisfaction. or other termiriation of this Security

Instrument; -(b) any assignment or other transfer of all or any portion of this Security Instrument
or Beneﬁciary s interest in the Property (but, in such case, shall benefit both Indemnified Parties.
and any assignee or transferee); (c) any exercise of Beneficiary's rights and remedies pursuant
hereto, including, but not limited to, foreclosure or acceptance of a deed in-lieu of foreclosure;

" (d) any exercise of any rights and remedies pursuant to the Loan Agrecment, the Note or any of

the other Loan Documents; (e} any transfer of all or any. portion of the Property (whether by -
Trustor or by Beneficiary following foreclosure or acceptance of a deed in Jien of foreclosure or

. at any other time); (f) any amendment to this Security Instrument, the Loan Agreement, the Note - -

or the other Loap Documents; and (g) any act or omission that might otherwise be construed as a

" release or discharge of Trustor from the obligations pursuant hereto,

10262220.5
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* ARTICLE 11- EXCULPATION

The provisions of Section 9.5 of the Loan Agreement are hereby incorporated by
reference into this Security Instrument to the same extent and with the same force as if fully. set
forth herein.

ARTICLE 12 - NOTICES

Al notices or other written coxmnunications' heréunder shall be delivered in
accordance with Section 10.6 of the Loan Agréement.

ARTICLE 13 ~APPLICABLELAW -

- ‘Section 131 Governing Law. This security instrument shall be governed by
and construed in accordance with. the terms and provisions of Section 10.3 of the Loan
Agmement

Section 13.2 Usury Laws. Notwithstanding anything to the contrary contained
herein or in any of the other Loan Documents, (a) all agreements and communications between
Trustor and Beneficiary are hereby and shall automatically be limited so that, after taking into
account’ all. amounts deecmed interest, the interest contractéd for, charged or received by
Beneficiary shall never exceed the maximum lawful rate or amount; (b) in calculating whether
any interest exceeds the lawful maximum, all such interest shall be amortized; prorated, allocated
and spread over the full amount and term’ of all principal indebtedness of Trustor to Bcneﬁclary,
and (c) if through any contingency or event, Beneficiary receives or is deemed to receive interest
in excess of the Jawful maximum, any such excess shall be deemed to have been applied toward

‘payment of the principal of any and al) then outstanding indebtedness of Trustor 10 Bmeﬁcxary,
_ or if there is no such mdcbtednms, shall lmmedlatcly be retumned to Trustor. :

Section 13.3 Provisions Sublecl to Applicable Law All rights, powers and
remedies- provided in this Security Instrument may be exercised only to the extent that the

" exercise thereof does not violate any applicable provisions of law and are intended to be limited

to .the extent necessary so that they will not render this Security Instrument invalid,

. unenforceable or rot entitled to be recorded, registered or filed under the provisions of any
. applicable law. If any term of this Security Instrument or any application thereof shall be invalid

or unenforceable, the remainder of this Secunly Instrumcnt and any other apphcahon of the term

. shall not be affected thereby

ARTICLE M - DEFIN]TIONS

All mpltaltzed terms not deﬁncd herem shall have the rcspectwc meanings set
forth in the Loan Agreement. Unless the context ciearly indicates 2 contrary intent or unless
otherwise. spcmfically provided herein, words used in this Security Instrument may be uvsed
interchangeably in singular or plural form and the word "Trustor” shall mean "Trustor and any

. _subsequent dwner or owners of the Property or any part thereof or any interest therein,” the word .

"Beneficiary” shall mean "Beneficiary and any subsequent holder of the Note,” the word "Note"
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shall mean "the Note and any other evidence of indebtedness secured by this Security
Instrument,” the word "Property” shall include any portion of the Property and any interest
therein, and the phrases "attorneys' fees”, "legal fees™ and "counsel fees" shall include any and
all external. attorneys’, paralegal and law clerk fees and disbursements, including, but not limited
to, fees and disbursements at the prc-lrial trial and appellate levels incurred or paid by
Beneficiary in protecting its mlcrest in the Property, the Leases .and the Renis and enforcing its
rights hereunder.

ARTICLE 15 - MISCELLANEOUS PROVISIONS |

‘Section 15.1° No Oral Change. This Security Instrament; and any provisions

: hcreof may not be modified, amended, waived, extended, changed; discharged or terminated

orally or.by any act or failure to act on the part of Trustor or Beneficiary, but only by an

" agreement in writing_signed by the party against whom enforcement of any modification,

amendmenl, waiver, extension, change, discharge or termination is sought,

Section 15.2 Successors_and Assigns.  This Security Instrument shall be

. binding upori and i inure to the benefit of Trustor and Beneficiary and their respective successors

and assigns forever.

Section 153 Imapplicable Provzsmns If any term, covenant or condmon of the
Loan Agreement, the Note or this Security Instrument is held to be invalid, illegal or
unenforceable in any respect, the Loan Agreement, the Note and this Security Instrument shall be
construed without such provision.

Section 154 Headings, etc. The headings and captions of various Sections of

~ this Security Instrament are for convenience of reference only and are not to be construed as

defining or limiting, in any way, the scope or intent of the provisions hereof.

Section 15.5 Number and Gender: Whenever the wmexl may require;, any

. pronouns used herein shall include the correspondlng masculine, feminine or neuter forms, and

the singular form of nouns and pronouns shall include the plural and vice versa.

Section 15.6 Subrogation. If any or all of the proceeds of the Note have been
uscd to extinguish, extend or renew any-indcbiedness heretofore existing against the Property,
then, to the extent of the funds 50 used, Beneficiary shall be subrogated io all of the rights,
claims, liens, titles, and interests existing against the Property heretofore held by, or in favor of,
the holder of such indebtedness and such former rights, claims, liens, titles, and interests, if any,
are not waived but rather are continued in full force and cffcct in favor of Beneficiary and are
merged with the lien and security interest created herein as cumulative security for the repayment
of the Debt, the performance and discharge of Trustor's obligations hereunder, under the Loan
Agreement, the Note and the other Loan Documents and the performance and discharge of the

. Olher Obhganons

Sectmn 157 Entire Agreement. The Note, lhe Loan Agreemcnt this Security
Instrument and the other Loan Documents constitute the entire understanding and agreement

 between Trustor and Beneficiary with respect 1o the transactions. arising in connection with the
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Debt and superse&e all prior written or oral understandings and agreeménts between Trustor and

- Beneficiary with respect thereto. Trustor hereby acknowledges that, except as incorporated in

writing in the Note, the Loan Agreement, this Security Instrument and the other Loan
Documents, there are not, and were not, and no perspns are or were authorized by Beneficiary to
make, any representations, understandings, stipulations, agreements or promises, oral or written,
with respect to the transaction which is the subject of the Note, the Loan Agreement, this

. Sccurity Instrument and the other Loan Documents,

Section 158 Limitation on Beneficiary’s Responsibility. No provision of this
Security Instrument shall operate to place any obligation or liability for the control, care,
management or repair of the Property upon Beneficiary, nor shall it operate to make Beneficiary
responsible or liable for any waste commiited on the Property by the tenants or any other Person,
or -for ‘any dangerous or defective condition of the Property, or for any negligence in the
management, upkeep, repair or control of the Property resulting in loss or injury or death to any
tenant, licensee, employec of stranger. Nothmg hcrem contamed shall be construed as.
constltutmg Beneficiary a mortgagee in'possession.”

Section 15.9 Countemarts This Security Instrument may be executed in any
number of counterparts, each of which shall be effective only upon delivery and thereafter shall
be deemed an original, and all of which shall be taken to be onc and the same instrument, for the
same effect as if all parties hereto had signed the same signature page. Any signature page of
this Security Instrument may be detached from any counterpart of this instrument without

_impairing the legal effect of any signatures thereon and may be attached to another counterpart
.of this instrument identical in form hereto but having attached (o it one or more additional

srgnature pages.

Section 15.10 ,[omt and Several Liablhtx If Trustor consists of more than one

. .person or party, the obligations and liabilities of each such person or party shall be _|0mt and

several,

ARTICLE 16- TRUSTEE'S FEES; -
SUBSTITUTE TRUSTEE;
POWER OF SALE

. Section16.1 Trustee's Fees. I}us;lor shall pay all costs, fecs and expenses
incwrred by Trustee and Trustee's agents and counsel-in connection with the performance by

.. Trustee of Trustee's duties hereunder and all such costs, fees and expenses shall be secm'ed by -
* this Sewmy Instrument. .

‘Section 16.2 Substitute Trustee. Trustee shall be under no duty to take any '

 action hereunder except as expressly required hereinder or by law, or to perfonn any act which-

would involve Trustee in any expense or liability or'to institute or defend any suit in respect hereof,

unless properly indemnified to Trustee's reasonable satisfaction. Trustee, by acceptance of this '
" Secirity Instrument, covenants 1o perform and fulfill the trusts herein created, being liable;

how\zver, only for willful negligence or misconduct, and hcrcby waives any statutory fee and agrees
to accept reasonable compensation, in lieu thercof, for any services rendered by Trustee in-
acpordance with the terms hereof. Beneficiary may remove Trustee at any time or from time to time
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and select a successor trustee. In the event of the death, removal, resignation, refusal to act, or
inability to act of Trusice, or in its sole discretion for any reason whatsoever, Beneficiary may,
without notice and without specifying any reason therefor and without applying to any court, select
.and appoint a successor trustee, by an instrument recorded wherever this Security Instrument is
recorded and all powers, rights, duties and authority of Trustee, as aforesaid, shall' thereupon
become vested in such successor. -Such substitute trustee shall not be required to give bond for the
faithful ‘performance of the duties of Trustee hereunder unless required by Beneficiary. The.
_procedure provided for in this paragraph for substitution of Trustec shall be in addition to and not in
exclusion of any other provisions for substitution, by law or otherwise.

Section 16.3. Power of Sale.

(@  Upon the occurrence of an Event of Defailt, Trustee, or the agent
or successor of Trustce, at.the request of Beneficiary, shall sell-or offer for sale the Property in
such pomons order and-parcels as Beneficiary may determine, with or without havmg first taken
possession of same, to the highest bidder for cash at one or more public auctions in accordance

. with the terms and provisions of the law of the State in which the Property is located. Such sale -
“shall be made at'the area within the courthouse of the county in which the Propcrty (or any

pottion thereof to be sold) is situated (whether the parts-or parcels thereof, if any, in different
counties are contiguous or not, and without the necessity of having any pessonal property hereby
.secured present at such sale) which is designated by the applicable court of such County as'the
area in which public sales are to take place, or, if no such area is designated, at the area at the
courthouse designated in the notice of sale as the area in which the sale will take place, on such
day and at such times as permitted under applicable law of the State or Commonwealth where

the Property is located, after advertising the time, place and tenms of sale and that portion of the

Property in accordance with such law, and after having served written or. printed notice of the
proposed sale by certified mail on each grantor obligated to pay the Note and other secured
indebtedness secured by this Security Instrument according to the records of Beneficiary m
accordance with applicable law. The affidavit of any person having knowledge of the facts to

.. the effect that such service was completed shall be pmna facte evidence of the fact of scrvxce

(b) At any such pubhc sale, Trustee may execule and deliver in the
name of Trustor to the purchaser a conveyance of the Property or any part of the Property in fee

© . simple. In the event of any sale under this Security Instrument by virtoe of the exercise of the

powers herein granted, or pursoant to any order in any judicial proceedmg or otherwise, the
Property may be sold in its entirety or in separate parcels and in such manner or order as
Beneficiary in its sole discretion may elect, and if Beneficiary so clects Trustee may sell the:

: " persanal property covered by this Security. Instrument at one or more separate sales in any -

manner permitied by the Uniform Commercial Code of the State in which the Property is
located, and one or more exercises of the powers herein granted shall not extinguish or exhaust
such powers, until all the Property is sold or the Note and: other secured indebtedness is paid in

. full. If the Note and other secured indebtedness is now or hereafter furthier secured by any

chattel mortgages, pledges, contracts or guaranty, assignments of lease; or other security
instruments, Beneficiary at jts’ option may exhaust the remedics granted under any of said

" security instruments either concurrently or mdependemly, and'in such order as Bcncﬁcxary may

dctermms

1022205
27



B D D

Case 1:09-cv-00591-8S  Document 1-5  Filed 08/06/2009 Page 30 of 45

{©) Upon any foreclosure sale or sales of all or any portion of the
Propeny under the power herein granted, Beneficiary may bid for and purchase the Property and
shall be entitled to apply all or any part of the Debt as a credit to the purchase price.

: (d) In the event of a foreclosure or a sale of all or any portion of the
Property under the power herein granted, the proceeds of said sale shall be applied, in whaiever
order Beneficiary in its sole discretion may decide, to the expenses of such sale and of all
proceedings in connection therewith (including, without limitation, attomeys' fees and expenses),
to fees and expenses: of Trustee’ {including, without limitation, Trustee's nttorneys’ fees and
expenses), 10 insurance premiums, liens, assessments, taxes and charges (including, without

. limitation, utility charges advanced by Beneficiary), to payment of the outstanding principal

balance of the Debt, and to the accrued interest on all of the foregoing; and the remainder, if any,
shall be paid to Trustor, orto the person or entity lawfully entitled thereto,

(¢)  Trostee's Commission. Immedmtely upon the filing or docketing

* of suit preliminary to a foreclosure sale-of the- Propexty, or any part thereof under this Deed of -

Trust, there shall be and become due and owing by Trustor, a customary and reasonable Trustees'
commission and a customary and reasonable auctioneer's commission, and Beneficiary shall not

‘be required to receive the principal and interest in satisfaction of the indebtedness secured

hereby, but said sale may be proceeded with unless, prior to the day appointed therefor, tender is
magde of said principal, interest, commissions and all expenses and costs incident te such sale and
all other sums that are part of the indebtedness secured hereby. .

()  Trustee Max Be Attorney. Trustee may act hereu nder and may sel}
and convey the Trust Property as herein provided although Trustee has been, may now be or may
hereafter be, an attomey or agent of Beneficiary, in respect of any matter of business whatsoever.

(g)  Disability of Trustee. It is further undersiood and agreed that in
the event of the disability of one of the trusiees, or of such frustee's absence from the
Commonwealth of Virginia, the righ(s powers, privileges, discretions, duties, obligations and
trust hereby. created and reposed in the trustees may be executed by the other trustees or trustee

. with the same legal force, effect and virtue as though executed by both or all of lhem

ARTICLE 17- STATE-SPECIFIC PROVISIONS

' Seclion 17.1 Principles -of Construction, In the event of any inconsistencies

' 'betwcen the terms and conditions of this Article 17 and the terms and conditions of this Security
Tnstrument, the terms and conditions of this Amc]c 17 shalt control and be binding.

Section 17.2 Assignment of Leases and Rents Amended. The assignments of |

' Leases and Rents set forth in this Security Instrumient are not-intended to constitute payment to-

Lender or Trustee unless Trustor's license to collect Rents is terminated, and then only to the
extent that the Rents are actnally received by Lender (as -opposed to constituting a portion of the
voluntary payments of principal and interest on the Note) and are not used for the operation or-
maintenance of the Property or for the payment of costs and expenses in connection therewith,

-taxes, assessments, water charges, sewer rents, and other charges levied, assessed or imposed

against the Property, insurance premiums, costs and expenses with respect to any litigation
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affecting- the Pwperty, the leases, theé concessions, and the rent, any wages and salaries of

employees, commissions of agents and attomeys fees. It is further the intent of Trustor and
Lender that the Rents hereby absolutely assigned are no longer, diring the term of this Security
Instrument, property of Trustor or property of any estate of Trustor as defined in 11 U.S.C. § 541
and shall not constitute collateral, cash or otherwise, of Trustor. The term Rents as ysed herein
shall menn the gross rents without deduction or offsets of any kind.

- Section 17.3  Additional Remedy Provisions,

(@@  Delivery Upon Sale. Upon the compleuon of any sale or sales
pursuant hereto, Trustee shall execute and deliver to the accepted purchaser or purchasers a good
and sufficient instrament, or good and sufficient instruments, conveying, assigning and
transferring all estate, right, title and interest in and to the property and. rights sold by general

- warranty of title. Trustee is hereby irrevocably appointed the true and lawful attorney of Trustor,

in its name and stead, to make all necessary conveyances, assignments, transfers and deliveries
of the Property and rights so sold and for that purpose Trustee may cxecute all necessary
instruments of conveyance, assignment and transfer, and may substitute one or more persons
with like power, Trustor hereby ratifying and confirming all that its said attorney or such
substitute or substitutes shall lawfully do by virtue hereof. Any sale or sales made under or by
virtue of this section, whether made under the power of sale herein granted or under or by virtue

.of judicial proceedings or of a judgment or decree of foreclosure and sale, shall operate to divest

all the estate, right, title; interest, claim and demand whatsoever, whether at law or in equity, of
Trustor in and to the properties and righis so sold, and shall be a perpetual bar both at law and in
equity against Trustor and against any and all persons claiming or who may claim the same, or
any part thercof ﬁom, through or under Trustor,

_ b)) Opt—mn to Bid. Upon any sale made under or by virtue of this
paragraph, whether madé under the power of sale herein granted or under or by virtue of judicial

proceedings or of a judgment or decree of foreclosure and sale, Lender may bid for and acquire
_.the Property or any part thereof and in lieu of paying cash therefor may make seitlement for the

purchase price by crediting upon the Debt the pet sales price after deducting therefrom the
expenses -of the sale and costs of the action and any other sums wluch Lender is avthorized to
deduct under this Sccunty Instrument

(c) Remammg Liens, .No recovery of any jodgment by Lender. and no
levy of an execution under any judgment upon the Property or upon any other property of
Trustor shall affect-in any manner or to any extent the lien of this Security Instrument upon the

‘Property or any part thereof, or any liens, rights, powers or remedies of Lender hereunder, but -

such liens, rights, powers and remedles of Lender shall continue unimpaired as before.

) (d No Wawer of Remedies, Lender may resort 10 any remedies and -
3 the secunty given'by the Note, the Loan Agreement; this Security Instrument or the other Loan

Documents in whole or in part, and in such portions and in such order as determined by Lender's
sole discretion, No such action shall in any way be considered a waiver of any rights, benefits or

* remedies evidenced or provided by the Note, the Loan Agreement, this Security Instrument or

any of the other Loan Documents. The failure of Lender to exercise any right, remedy or option
provnded in the Note, the Loan Agreement, this Security Instrumem or any of the other Loan
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Documents shalt not be deemed a waiver of such right, remedy or option or of any covenant or
obligation secured by the Note, the Loan Agreement, this Security Instroment or the other Loan
Documents. No acceplance by Lender of any payment after the occurrence of any Event of
Default and no payment by Lender of any obligation for which Trustor is liable hereunder shall
be deemed to waive or cure any Event of Default with respect to Trustor, or Trustor's liability to

~ pay such obligation. No sale of all or any portion of the Property, no forbearance on the part of
- Lender, and no extension of time for the payment of the whole or any pomon of the Debt or any

other mdulgcncc given by Lender to Trustor, shall operate to release or in any manner affect the
interest of Lender in the remaining Property or the Hability of Trustor to pay the Debt. No
waiver by Lender shall be effective unless it is in writing and then only to the extent specifically
stated. All costs and expenses of Lender in exercising its rights and remedies under this Security
Instrument (including reasonable attomeys' fees and disbursements to the extent permitted by
law), shall be paid by Trustor immediately upon notice from Lender, and such costs and
expenses shail-constitute & portion of the Debt and shall be secured by this Security Instrument.

: ()  No Waiver Continued.. The interests and rights of Lender under-
the Note, the Loan Agreement, this Security Instrument or in any of the other Loan Documents

shall not be impaired by any indulgence, including (A) any renewal, extension or modification

which Lender may grant with respect to any of the Debt, (B) any surrender, compromise, release,
renewal, extension, exchange' or substitution which Lender may grant with respect to the
Property or any portion thereof;, or (C) any release or :ndulgcncc granted to any maker, endorser,
guarantor or surety of any of the Debt.

()  Foreclosure. Upon the ocourrence and during the continuance of

\ any Event of Default, Lender may request Trustee to proceed with foreclosure under the power

of sale which is hereby conferred, such foraclosure to be accomplished in accordance with the
following provisions: :

(i)  Public Sale. Trustee is hereby authorized and empowered,
and it shall be Trustee's special duty, upon such request of Lender, to sell the
Property, or any part thereof, at public auction to the highest bidder for cash, with
or without having taken possession of same. Any such sale (including notice
thereof) shall comply with the applicable requirements, at the time of the sale, of

" Section 51.002 of the Texas Property Code or, if and to the extent such statute is

. not then in force, with the applicable requirements, al the time of the sale, of the
successor statute or statutes, if any, governing sales of Texas real property under

" powers of sale conferred by deeds of trust, If there is no stawte in force at the
time of the sale governing sales of Texas real propenty under powers of sale
conferred by deeds of trust, such sale shall comply with applicable law, at the
‘time of the sale, governing sales of Texas real property under powers of sale

. conferred by deeds of trust, Trustee or his successor or substitute may appointor- . -

" delegate any one or more persons as agent to perform any act or acts necessary or

-~ incident to any sale held by Trustee, including the posting of notices, and the

. conduct of sale, but in the name and on beha!f of Trustee, his successor or
substitute,
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¢ii)  Right to Require Proof of Financial Ability and/or Cash Bid.
To the extent permitted by applicable law, any time during the bidding, the

- Trustee may require & bidding party (A) to disclose its full name, state and city of

residence, occupation, ‘and specific business office location, and the name and

-address of the principal the bidding party is representing (if applicable), and (B) to

demonstrate reasonable evidence of the bidding party's financial ability (or, if
applicable, the financial ability of the principal of such bidding party), as a

.~ condition o the bidding party submitting bids at the foreclosure sale. If any such
-bidding party (the "Questioned Bidder") declines to comply with the Trustee's

requirement in this regard, or if such Questioned Bidder-does respond but the
‘Trustee, in Trustee's sole and absolute discretion, deems the information or the
evidence of the financial ability of the Questioned Bidder (or, if, applicable, the
principal of such bidding party) to be inadequate, then the Trustze may continue

. the bidding with reservation; and in such event (1) the Trustee shall be authorized

to caution the Questioned Bidder concerning the legal obligations to be incurred .
in submitting bids, and (2) if the Questioned Bidder is not the highest bidder at the
sale, or if having been the highest bidder the Questioned Bidder fails to deliver

‘the cash purchase price’ payment promptly to the Trustee, all bids by the

Questioned Bidder shall be null and void. The Trustes may, in Trustee’s sole and
absolute discretion, determine that a credit bid may bé in the best interest of the
Trustor and Lender, and elect to sell the Property for credit or for a combination

" of cash and credit; provided, however, that the Trustee shall have no obligation to

accept any bid except an all cash bid. In the event the Trustee requires a cash bid
and cash is not delivered within a reasonable tiine after conclusion of the bidding
process, as specified by the Trustee, but in no event later than 3:45 p.m. local time
on the day of sale, then said contingent sale shall be null and void, the bidding -

" process may be recommenced, and any subsequent bids or sa]e shall be made as if

no prior bids were made or accepted. -

(iii)  Sale Subject to Unmatured Debt. In addition to the rights and
powers of sale granted under the preceding provisions of this subsection (f), if
default is made in the payment of any installment of the Debt and is not cured
within applicable cure periods, Lender may, at Lender’s option, at once or at any

" .. time thereafter while any matured installment Temains unpaid, without declaring

the entire Debt to be due and payable, ofally or in writing direct Trustee to

" enforce this Security Instrument and to sell the. Property. subject to such

unmatured Debt. and to the rights, - powerS, liens, security interests, and’.
ass:gnmcnts Securing or providing recourse for payment of such inmatured Debt,
in the saine manner, all as provided in the preceding provisions of this subsection.
Sales made without maturing the Debt may be made hereunder whenever there is

' 'a default in the payment of any installment of the Debt, without exhausting the
 power of sale granted hereby, and without affecting in any way the power of sale

granted under this subsection, the unmatured balance of the Debt or.the rights,”
powers, liens, security interests, and ass:gnmcnts sccurmg or providing recourse
for payment of the Debt. .
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(iv)  Partial Foreclosure. Sale of a part of the Property shall not
exhaust the power of sale, but sales may be made from time to time until the Debt
is paid in full. It is intended.by each of the foregoing provisions of this subsection

.- that Trustee may, after any request or direction by Lender, sell not only the Land
and the Improvements, but also the Fixtures and other interests constituting & part
‘of the Property or any part thereof, along with the Land and the lmprovements or
any part thereof, as a unit and as a part of a single sale, or may sell at any time or

- from time to time any part or pans of the Property separately from the remainder
of the Property. It shall not be necessary to have present or to exhibit any of the
Property at any sale. Any sale of personal property made hereunder shall be

" deemed to have been a public sale conducted in a commercially reasonable
manner if held contemporaneously with, or as part of, and upon the same notice as

" required for the sale of real property under the power of sale granted herein,

(v)  Trustee's Decds. After any sale under this subsection, Trustee
shall make good and sufficient deeds, assigninents, and other conveyances to the-
purchaser or pirchasers thereunder in the name of Trustor, conveying the
Property or any part thereof so sold to the purchaser or-purchasers with general

. warranty of title by Trustor. It is agreed that in any deeds, assignments or other
conveyances given by Trustee, any and all statements of fact or other recitals

. therein made as to the identity of Lender, the occurrence or existence of any

_Event_of Default, the notice of intention to accelerate, or acceleration of, the
maturity of the Debt, the request to sell, notice of sale, time, place, terms and
manner of sale, and receipt, distribution, and application of the money realized
therefrom, the due and proper appointment of a substitute trustee, and without
being limited by the foregoing, any other act or thing having been duly done by or
on behalf of Lender or by or on behalf of Trustee, shall be taken by all courts of

-law and equity as prima facie evidence. that such statements or recitals state true,
correct, and complete facts and Trustor does hereby ratify and confirm any and all
acts that Trustee may lawfully do in the premises by virtue hereof.

Section 17.4 Inapplicability of Credit Cod In no event shall the provisions

of Chaptr:r 346 of the Texas Finance Code (which regulates certain revolving credit loan
" accounts and revolving triparty accounts) apply to the loan evidenced by the Loan Documents
‘'and/or secured hereby. '

Section 17.5 - Entive Agreemenl. THIS SECURITY INSTRUMENT AND

- THE OTHER LOAN DOCUMENTS EMBODY THE FINAL, ENTIRE AGREEMENT
.AMONG THE PARTIES ' HERETO AND SUPERSEDE ANY AND ALL PRIOR
" COMMITMENTS, - AGREEMENTS, REPRESENTATIONS' AND UNDERSTANDINGS,
* “WHETHER WRITTEN OR ORAL, RELATING TO THE SUBJECT MATTER HEREQOF AND-
" . THEREOF AND MAY NOT BE CONTRADICTED OR VARIED BY EVIDENCE OR PRIOR,
. CONTEMPORANEOQUS, OR SUBSEQUENT ORAL AGREEMENTS OR DISCUSSIONS OF
" THE PARTIES HERETO. THERE ARE NO ORAL AGREEMENTS AMONG THE PARTIES
" HERETO. .
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. Section 17.6 Maturity Date. The oblipations under the Note have a final
maturity date of November 11, 2011, or such other date on which the final payment of principal
of the Note becomes due and payable as provided in the Note or the Loan Agreement.

Section 17.7 NOTICE OF INDEMNIFICATION TRUSTOR
ACKNOWLEDGES THAT THIS SECURITY INSTRUMENT PROVIDES FOR
INDEMNIFICATION OF LENDER AND TRUSTEE BY TRUSTOR. EXCEPT FOR THE
GROSS NEGLIGENCE, WILLFUL MISCONDUCT, BAD FAITH, FRAUD, OR ILLEGAL
ACTS OF LENDER, ITS AGENTS, EMPLOYEES OR CONTRACTORS WHICH SHALL BE

EXCLUDED FROM THE INDEMNIFICATION OF TRUSTOR, IT IS SPECIFICALLY

INTENDED BY TRUSTOR, LENDER, AND TRUSTEE THAT ALL INDEMNITY DEBT
AND LIABILITIES ASSUMED BY TRUSTOR HEREUNDER BE WITHOUT LIMIT AND

" WITHOUT REGARD TO THE CAUSE: OR CAUSES THEREQOF (INCLUDING
PREEXISTING CONDITIONS), STRICT LIABILITY, OR THE NEGLIGENCE OF ANY

PARTY OR PARTIES (INCLUDING LENDER AND TRUSTEE) WHETHER SUCH
NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR PASSIVE. THE PARTIES
SPECIFICALLY INTEND THAT LENDER AND TRUSTEE ARE TO BE INDEMNIFIED
AGAINST THEIR OWN NEGLIGENCE.

Section 17.8 Future Advances. This Security Instrument shall secure any and

‘all future advances of the proceeds of the Loan made to Trustor by Lender pursuant to the terms

of the Loan Agreement.. This provision shall not constitute an obhgamm upon or commitment of
Lender to make additional advances or loans to Trustor.

Section 17.9 Location, State of Formation and Name of Trustor. Each of 'th'e
Trustor's: . .

(2)  chief executive office is located at 12100 Wilshire Blvd Suite
250, Los Angeles, California 50025;

(®) stateof formation is the State of Texas; and

- (¢)  exact legal name is as set forth in the, first paragraph of this
Security Instrument. , : T

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREQF, this Deed of Trust, Assignment of Leases and Renls
and Security Agreement has been executed by Trustor as of the day and year first above written,

TRUSTEE:

AUSTIN TEXAS WILDWOOD APARTMENTS,
LP, a Texas limited partnership

By: AUSTIN TEXAS WILDWOOD
APARTMENTS, LLC, a Delaware limited
Liability company doing business in the State
of Texes as Hillside Forest Apartments, LLC,
its general partner

By:

Name: Rifhard J. Nathan
Title: President

AUSTIN TEXAS CLUBCREEK APARTMENTS,
~ LP, a Texas limited partnership

By: AUSTIN TEXAS CLUBCREEK
APARTMENTS, LLC, a Delaware limited
linbility company, doing business in the Stakc
of Texas as Creekside View Apartments,
LLC, its general partner

By: A_/

Name; Rfchard J. Nathan
Title:  President

VILLAGE AT RIVERSIDE APARTMENTS
TEXAS,LP, a Texas limited partnership

By: YILLAGE AT RIVERSIDE

‘ APARTMENTS TEXAS, LLC, a Delaware
limited liability company, doing business in
the State of Texas as Old Time Village
Apartments, LLC, its general

By:.

Name: Richard J, Nathan
Title:  President '
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STATE OF CAUfognIA )

} ss.
COUNTY OF _Lo$ le_l%

On this 271 day of October, 2006, before me, a Notary Public in and for said

County and State, personally appeared Richard J. Nathan, personally known and acknowledged

-hfnﬁdf berseif to me to be the President of Austin Texas Clubcreek Apartments, LP, a Texas limited

partnership, and that as such President, being duly authorized to do so, executed and
acknowledged the foregoing instrument for the purposes therein contained on behalf.

IN WITNESS THEREOF, | have hereunto set my hand and official seal,

§ SUSANALEDADOM §
. COMM. # 1693372 =
Stee. NOTARY PUBLIC - CALIFORNIAS
: LOS ANGELES COUNTY o; Notay
My Comm, Expires Sept, 2, 2 My commission expires: 9]12.{10
(NOTARIAL SEAL)
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FORM OF ACKNOWLEDGMENT -

STATE OF _{AUFoRNIA_ )
)ss.
COUNTY OF Lg% animes )

_ On this 29® day of October, 2006, before me, a Notary Public in and for said
County and State, personally appeared Richard J. Nathan, personally known and acknowledged

him‘tl{ Lerstll to me to be the President of Austin Texas Wildwood Apartments, LP, a Texas limited

parmership, and that as such President, being duly authorized to do so, executed and
acknowledged the foregoinp instrument for the purposes therein contained on behalf,

IN WITNESS THEREOF, I have hereunto set my hand and official seal,

. SUSANALEDADOM §
AR5 COMM.#1683372 =
NnmwmsucchUFonumg :

25/ LOS ANGELES COUNTY Nowsy ‘
" My Comm. Expires Sepl. 12, 2010; - .
oA My commission expires: ylll/ 10

'(NOTARIAL SEAL)
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STATEOF CAUFOENI )

}ss.
COUNTY OF _Lo$ AN(sars)

On this 29M day of October, 2006, before me, a Notary Public in and for said

County and State, personally appeared Richard J. Nathan, personally known and acknowledged

hl’""df harsetf to me to be the President of Village At Riverside Apartments Texas, LP, a Texas limited

partnership, and that as such President, being duly authorized io do s0, executed and
acknowledged the foregoing instrument for the purposes therein contained on behalf.

IN WITNESS THEREQF, I have hereunto set my hand and official seal.

sy, SUSANALEDADOM § :

flal COMM.#1603372 3

X NOTARY PUBLIC - CALIFORNIAS e

\*w LOS ANGELES COUNTY Notary

! My Comm. Expires Sapt. 12, zow’ My commission expires: ¢ ‘ ;z./lo
OTARIAL SEAL)
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EXHIBIT A-1

.(Lepal Description)

BEING a 12.210 acre tract of land out of and a portion of Lots One (1)-and Two (2) of the

" Cameron Park Subdivision, Section Four (4) of record in Book 83, Page 157-D of the Plat

Records of Travis County, Texas, being all of the said Lots 1 and 2, savé and ex cept those two
tracts of land designated as Parcel 23, Parts One (1) and Two (2) as described in an instrument of

: record to The State of Texas of record in Volumne 12615, Page 629 of the Real Property Records

of Travis County, Texas, said 12. 210 acres bemg more particularly described by metes and

" bounds as follows:

| BEGINNING ata 172 inch iron rod found marking the Easternmost cofier of the Reagan Hills

Subdivision of recard in.Volume 46, Page 29 of the said Plat Records, the North right of way

- . line of Cameron Road (a variable width pubhc madway) and being the Southernmost comer of-
_the herein described Lract :

THENCE N 56 deg. 56 min. 32 sec. W-with the Northeast line of the said Reagan Hill

.Subdivision, the Southwest line of the said Lot 1 and the Southwest line of the Herein described

tract for a distance of 326,86 to a 1/2 inch rod found making the south corner of that certdin tract
of land as described in an-instrument to Edward Joseph of record in Volume 3482, Page 1776 of

* the said Real Property Records, the West comer of the said lot 1 and being the West comer of the

herein descnbed !Iacl

' THENCEN 29 deg. 20 min, 43 sec, E (bearing basis as per the Cameron Park Subdivision Plat)

with the Southeast line of the said Joseph tract, the Northwest line of the szid Lots-1 and 2 and
the Northwest line of the herein described tract for a distance of 395.94 feet to a TXDOT

‘concrete monument with brass disc found marking the Westetnmost corner of the said State of

Texas tract designated as Part 1 and being the Northemmost comner of the herein described tract;

THENCE 8 62 deg. 39 min, 36 sec. E over and across the said lot 2, with the Soﬁthwest line of

- the said State of Téxas tract designated as Part 1 and with the Westernmost North line of the
 herein described tract for a distance of 6.88 feet to a TXDOT concrete monusent with brass disc

found marking and angle point in lhe north line of the herem described tract

- THENCE S 87 deg. 16 min. 53 sec. E overand across the said Lot2, wuh the South line of the.

said State of Texas tract designated as Part 1 and with the Easternmost North line of the herein
described tract for a distance of 225.64 to a point markmg the east comner of the said State of
Texas tract designated as Part 1, the North linc of the said Lot 2, the South right of way US
Highway No. 183 (Bast Anderson Lane) and being an angle poml on the North line of the hcrcm

- described tract;

" THENCE S 61 deg. 36 min, 36 sec. B with the North line of thé said Lot 2, the South lineof the

said US Highway No. 183 and the centra! most North line of the herein described for 4 distance

102622205




LA Ot D DT

Case 1:09-cv-00591-8S Document 1-5  Filed 08/06/2009 Page 41 0f 45

of 356.09 to a point marking the Northwest corner of the said State of Texas tract designated as
Part 2 and being an angle point in the North line of the herein described tract;

THENCE S 12 deg. 09 min. 45 sec. E, over and across the.said Lot 2, with the west line of the
said State of Texas tract designated as Part 2 and with the Easternmost North line of the herein
described tract for a distance of 151,36 feet te a point marking the South comer of the said State
of Texas tract designated as Past 2, the West line of the said Cameron Road, the East line of the
said lot 2 and being Lhe Northeast corner of the hercin described tract;

THENCE $ 16 deg. 33 min, 40 sec. W with the East line of the said I.ol 2, the West line of the

- said Cameron Road and the East line of there herein described tract for a d:stance of 4640 feet to

an anglc point in the East line of the herein descnbcd tract;

THENCE S 32 deg. 50 min. 27 sec. W with the East line of the said Lot 2, the West line of the
said Cameron Road and the Bast lirie of the herein described tract for a distance of 257.48 feet 1o
a 112 inch rod found marking the beginning of a curve to the right, said curve values are Delta 03
deg. 35 min. 47 sec. and chord bearing and distance of S 34 deg. 15 min. 54 sec. W - 35.45 feet
1o 2 1/2 inch rod found marking that certain 0.43 acre tract of land as described in an instrument
10 B. Kelter of record in Volume 1744, Page 388, Real Property Records, an angle point on the
East tine of the said Lot 2 and being an angle point on the East line of the herein described tract;

THENCEN 47 deg. 09 min, 43 sec. W with the East line of the said 043 acre tract, an East line

. of the said Lot 2 and an East line of the herein described tract for a distance of 141.95 feet to a
+ 1/2 inch rod found marking the North corner of the said 0.43 acre tract, an angle point in the East

line of the said Lot 2 and being an angle point in the East line of the herein described tract;

THENCE 8 46 deg. 28 min. 49 sec. W with the Southeast line of the said Lot 1 and 2, passing
the common comer of Lots 1 and 2 at 28,79 feet, continning with the Northwest line of the said
0.43 acre tract, the Northwest line of that certain 0.35 acre tract of land as described inan
instrument to J, Kahlbau of record in Volume 2685, Page 10 of the said Real Property Records
and with an East line of the herein described tract for a distance of 218.73 to a 1/2 inch rod found
marking the West corner of the said 0.35 acre tract, the notth comer of that certain 0.3 acre tract
of land as described in an instrument to Jessie Garza Jr. of record in Volume 7678, Page 477 of

- the said Real Propcrty Records, an angle point in the Southeast line of the said lm | and bcmg
-an angle point in the Southeast line of the herein descnbed tract;

. THENCES 50 dag 35 min. 32 sec. W with the Northwest line of the said 0.3 acre tract, the

Southeast line of the said Lot 1 and a Southeast line of there herein described tract for a distance

. .0f 99.82 feet to a 1/2 inch rod found markmg the West comer of the said 0.3 acre tract, an angle
.~ point on the East line of the said Lot 1 and an angle point on lhe East line of the herein described
. tracl . .

' THENCE S 41 deg. 42 min. 44 sec. E with the Southwes! fine of the said.0.3 acre tracl the
. Southeast line of the said Lot 1 and an East tine of the-herein described tract for a distance of
_114.81 to a TXDOT concrete with brass disc found marking the South comer of the said 0.3 acre
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tract, an angle point in the East ling of the said lot 1, the West line of the said Cameron Road and
being an angle point in the Southeast line of the herein described tract;

THENCE S 66 deg. 47 min. 21 sec. W with the Southeast line of the said lot 1, the West line of
the said Cameron Road and the Southeast line of the herein described tract for a distance of °
265.91 feet to the beginning of 04 deg. 58 min. 00 sec, 68,15 feet and chord bearing and distance
. of $ 63 deg. 49 min. 53 sec. W - 68.13 feet to the POINT AND PLACE OF BEGINNING
containing 12.210 acres of land, 7
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EXHIBIT A-2
(Legél Description)

BEING all of Lot 1, Northwend Phase B, Section One-C, a subdivision recorded in Book 83,
Page 220B of the Travis County, Texas Plat Records. Said tract being more particularly
described by metes and bounds as follows:

BEGINNING at a nail found on the North ROW of Longspur Boulevard West (60 feet ROW) at
the South common comer of said Lot 1 and Lot 2 for the Southwest corner of this tract and the

POINT OF BEGINNING.

" THENCE with the common line of Lots 1 ancl 2 thc following two (2) courses;

L. North 13 deg. 31 min, 36 sec. East, 161.87 feet to an iron pin found at a point of curve to
the right;’ :

2. Along said curve to the right whose elements are Delta equals 34 deg. 43 min. 19 sec., R
equals 455.36 L equals 275.95 whose chord bears North 30 deg. 54 min, 07 sec. East,
271.75 feet to an iron pin set at the North common comer of said Lots 1 and 2, also being
on the South line of tract conveyed to Jim Ray Trustee in Volume 7170, Page 144 of the
Travis County, Texas Real Property Records for the Northwest comer of this tract;

"'THENCE South 63 deg. 10 mif. 00 sec. East, with the South fine of Jim Ray Trustee tract,

676.12 feet to an iron pin found at the Northeast corner of said Lot 1, also being the Northwest
comer of North Creek East Section 1, a subdivison recorded in Book 50, Page 55 of the Travxs

* County; Texas Plat Records of the Nolﬂieast comer of this tract;

THENCE with the common line of said Lot 1 and North Creek East the foltowmg three (3)
courses;

1. Soulh 30 deg. 33 min. 44 sec. West, 45.35 feet to an ifon pm found

2. South 29 deg. 12 min. 09 sec. West, 193,81 feet to an iron pin found;

. 3. South 28 deg. 55 min. 00 sec. West, 150.62 feet to an iron pin found at the South

common comer of said North Creek East and said Lot 1, also being on the North ROW of
Longspur Boulevard ‘West for the Soulheast comer of thls tract;

' THENCE with the North- ROW of LongSpur Boulevard West the fol[owmg three (3) courses:

1 North 59 deg. 14 min, 08 sec. West, 293 18 feet to an iron pin found at a point of curve fo .
- the lefi; -

L2 Along“émd curve to the 16t whose elements are Delta equa]s; 20 deg. 16 min. 03 sec., R

equals 673.98, L equals 238,41 whose chord bears North 69 deg. 25 mm 44 sec, West,
237.17 feet to an iron pin found at a point of tangency;

‘3. Norlh 79 deg.-33 min, 03.sec West, 118.27 feet to the POINT OF BEGINNING and

containing 6.0444 acres.
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EXHIBIT A-3
(Legal Description)
Lot 1, Block A, Crossing Place Addition, a Subdivision in Travis County, Texas, according lo _

the map or plat of record in Doc No. 1999001B1, Official Public records of Travis County,
Texas. o ‘

102622205
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