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2. SUBJECT MATTER JURISDICTION:

Plaintiff asserts that this Court has subject matter jurisdiction over this action
pursuant to 28 U.S.C. § 1331 (federal questi28 U.S.C. § 1346 (U.S. as a defendant),
28 U.S.C. 8§ 2201-2202 (declaratory and injunctive relief), 16 U.S.C. 88 1540(c) and (g)
(action arising under the Endangered Species Act (“ESA”) and citizen suit provision),
and 5 U.S.C. 88 701-706 (Administrative Procedfct). More than sixty days prior to
the filing of the Petition foReview of Agency Action,Plaintiff provided Defendant
with written notice of the claims allegedtime Petition and of its intent to sue. Sée
U.S.C. § 1540(9).

3. DATES OF FILING OF RELEVANT PLEADINGS:
A. Date Petition for Review of Agency Action Was Filed:
January 8, 2010

B. Date Petition for Review of Agency Action Was Served on U.S.
Attorney’s Office:

February 18, 2010

C. Date Answer and Administrative Record Were Filed:

Defendant filed an Answer to the Patitifor Review of Agency Action on March
15, 2010. Defendant has not yiedd an Administrative Read. Defendant proposes to
file the Administrative Record by May 27, 2010.
4. STATEMENT REGARDING TH E ADEQUACY OF THE RECORD:

Defendant proposes filing the Adnistrative Record on May 27, 2010.

Accordingly, Plaintiff cannopresently make any statemeastto the adequacy of the

1 The parties agree that this Court’s mwiof this case is governed by Olenhouse v.
Commodity Credit Corp42 F.3d 1560, 1580 (10th Cir. 1994).




Record. The parties propose that amtion concerning the contents of the
Administrative Record be filed by July 7, 2010.
S. STATEMENT REGARDING ADDITIONAL EVIDENCE:

As discussed in item 4 above, Plaintiffyrfde a motion seeking to add evidence
to the Administrative Record by July 7, 2010.

Additionally, Plaintiff will support its Opening Brief on the Mefitsith a
declaration(s) to provide the evidentiaypport upon which Plairftican establish its
Constitutional standing (Article Ilifo undertake this litigation.

Defendant intends to take discovery as to Plaintiffiscste. Plaintiff asserts that
because this is an Olenhouseord review proceeding, which discovery is generally
not allowed® Defendant must file a motion seegisuch discovery. Defendant asserts
that jurisdictional discovery is appropriateddre the parties proceed litigation of the
merits of this dispute, and thus no leaveairt is necessarily required before proceeding
with jurisdictional discovery. However, tiparties have agreed, in an analogous case,

WildEarth Guardians v. Salazado. 1:10-cv-11-AP (D. Cola.}hat Defendant shall file

a motion for jurisdictional discovery by Juhi&, 2010 to allow th€ourt to determine

whether Defendant’s proposed discovergpgpropriate. The parties agree that the

2 While the parties agree that theu®t must, in accordance with Olenhoué2 F.3d at
1580, govern itself by referring to the Federald2wf Appellate Procedure, the parties
do not intend to style their briefs in straxtherence to the sece, formatting, and hard
copy requirements of Fed. R. App. P.I&u31 and 32, and do not intend to file
appendices in lieu of Federal Defendafighcoming Administréve Record. The
parties agree that each brief on theitaevill not exceed 30 pages in length.

3 SeeOlenhouse4? F.3d at 1579 (“This process [refeg to how “the District Court
processed the Farmers’ &g as a separate and ipdadent action, initiated by a
complaint and subjected to discovery and atfpak motions practice”], at its core, is
inconsistent with the standards for judigi@view of agencwction under the APA.”).




Court’s decision on that motion will guidiscovery practice in this case.
Accordingly, in the event the Court grants Defendant’s motion for jurisdictional

discovery in WildEartlGuardians v. Salaza€iv. No. 1:10-cv-11-AP, Defendant shall

propound his initial written discovery in thease within 14 days of entry of the order
granting the motion. Jurisdictional discovehall be completed within 90 days of
commencement of discovery.
6. STATEMENT REGARDING UNUSUAL CLAIMS OR DEFENSES:
None.
7. OTHER MATTERS:
As noted above, this case is similaprocedural posture to WildEarth

Guardians v. Salazao. 1:10-cv-00011-AP (D. Colo(Narrow-foot hygrotus diving

beetle). Accordingly, the parties haveegd that the Cousd’ruling on Defendant’s
discovery motion in that case will gla discovery practice in this case.
8. PROPOSED BRIEFING SCHEDULE:

Plaintiff shall file any motion regardingédtcontents of the administrative record
no later than July 7, 2010.

As the parties intend to engage intian practice concerning discovery, they
propose that the Court not set a merits brie§icigedule at this time. Instead, the parties
propose that they submit a proposal for further proceedings within 14 days of the Court’s

decision on Defendant’s jurisdictional disery motion in WildEarth Guardians v.

SalazarCiv. No. 1:10-cv-11-AP.

9. STATEMENTS REGARDING ORAL ARGUMENT:

Plaintiff's Statement Because the ESA is a unicaied fairly specialized area of




law, Plaintiff believes that orargument would assist the @bin its resolution of this
case.

Defendant's StatemenbDefendant does not specifilyatequest oral argument in

this case.

10. CONSENT TO EXERCISE OFJURISDICTION BY MAGISTRATE
JUDGE:

The parties do not consent to the exaraf jurisdiction of a United States

Magistrate Judge.
11. OTHER MATTERS:

The parties understand tharties filing motions for extensions of time or
continuances must comply with D.C.COL@IivR 7.1(c) by submitting proof that a copy
of the motion has been served upon the movitagreey’s client, all attorneys of record,
and all pro se parties.

12. AMENDMENTS TO JOINT CASE MANAGEMENT PLAN
The parties agree that the Joint Clstsmagement Plan may be altered or

amended only upon a showing of good cause.

DATED this 12" day of May, 2010.

BY THE COURT:

s/John L. Kane
U.S. DISTRICT COURT JUDGE




APPROVED:

s/Alena E. Amundson
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