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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 10-cv-00568-MEH-BNB
VAIL DEVELOPMENT 09 LLC,
Plaintiff,
V.
GROUND ENGINEERING CONSULTANTS, INC.,

Defendant.

ORDER ON MOTION TO DISMISSAND TO ABSTAIN
FROM EXERCISING JURISDICTION

Michael E. Hegarty, United States M agistrate Judge.
Pending before the Court is Defendant’s MotoDismiss and to Abstain from Exercising

Jurisdiction [filed May 12, 2010; docket #18nd Defendant’s Motion to Stay Case Pending

Disposition of Related State Action [filed July 6, 2010; docke}#38@rsuantto 28 U.S.C. § 636(c),

the parties consented to the jurisdiction of a meggisjudge to hear this matter. On June 1, 2010,
Chief Judge Wiley Daniel referred the matter thaurt for determination. The Motion to Dismiss
is fully briefed, and oral argument would not asikistCourt in its adjudication. For the reasons that
follow, the motions areenied.

BACKGROUND

Plaintiff Vail Development 09 LLC (“Vail 09") initiated this action on March 10, 2010.
Typically, the Court would summarize the Plaintifiestual allegations for an analysis pursuant to
Fed. R. Civ. P. 12(b)(1); howevehne Court will restate Plaintif§ allegations in full here onfpr

purposes of comparison to the allegations raisélddrstate court action, which is necessary for a
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determination of the application of abstentiontdaes. The following stated allegations are not
findings of fact by this Court.
l. Complaint

On or about Januard4, 2007, Black Diamond Resorts — Vail LLC (“Black Diamond”), a

Delaware limited liability company, as Owner, entbrdgo a contract with Layton Construction Co.,

Inc. (“Layton”), as Contractor, wherein Laytonragd to construct a project known and described

as the Vail Four Seasons Resort, a hotel and residential condominium located at 1 Vail Road, Vail
Colorado 81657 (the “Project”). The Project consi$tsne structure (the “Structure”), consisting

of approximately ten levels, and approximately 500,000 square feet of space, which includes (i) a
five-star hotel containing 120 guest rooms auites; (i) 16 whole ownership residential
condominium units; (iii) 19 fractional ownershigsidential condominium units; (iv) 215 parking
spaces; and (v) approximately 35,000 square feet of restaurant, lounge, spa/fitness, retail, meeting
room and banquet space.

Black Diamond obtained financirigr the Project through a lo@greement with Barclay’s
Capital Real Estate, Inc. BCRE”). On or about May 2, 2007, Black Diamond entered into a
contract with Defendant Ground Engineering Gdtasts, Inc. (“Ground”), wherein Ground agreed
to provide construction materials testing seesi for the Project (the “Ground Contract”).

After Black Diamond defaulted on its loan obligations to BCRE in connection with the
Project, BCRE became entitled to exercise certginisiof Black Diamond, as Owner of the Project.

On July 6, 2009, BCRE designated Vail 09 as its nemin exercise certain of the Owner’s rights
for the completion of the Project. That sadiag, Black Diamond assigned its rights under certain

agreements and contracts to Vail 09 pursuargntdAssignment and Assumption of Intangible



Property (“Assignment and Assumption”). Accomglyy Vail 09 alleges it is entitled to assert all
of the rights of Black Diamond under the Ground Contract.

Pursuant to the Ground Contract, Ground was required to pravieealia, (1) concrete
testing; (2) structural steel weld and bolted connection inspection and testing; (3) masonry
inspection; (4) post-tension beam testing; and (5) summaries of tendon stressing data. Ground
Contract, Exhibit 1 at 2-3, docket #1-1. T@eound Contract provides that “An engineering
technician will be provided to observe reirded steel. GROUND will observe the post tension
tendon placement prior to placement of concrete. A technician will observe the techniques and
procedures of the tendon concrete contradtiring tendon stressing. A GROUND representative
will log tendon lengths prior to and after stregsiA summary of the tendon stressing data will be
provided to the ownerJd. at 3.

The summaries of tendon stressing data@natind was required to prepare and provide to
the Owner are called “PT Elongation Reports” (faBl®ngation Reports”). The Elongation Reports
are critical to the completion of the Project, becahsg confirm that the Structure is structurally
sound, and the Elongation Reports facilitate the@mdrof the occupancy of the Structure by the
Project’s engineer of record and the TowrVail. Pursuant to # Ground Contract, Ground was
required to retain copies of the Elongation Repimrts minimum of three years. Ground Contract,
Exhibit 1 at 6.

Vail 09 alleges that Ground did not provide the Elongation Reports to the Owner or the
Owner’s representative, as required by the Ground Contract. Rather, Ground provided a small
number of the Elongation Reports to Layton, the Gandr. Vail 09 states it has been able to locate

only a fraction of the Elongation Rerts that were required to be prepared by Ground, pursuant to



the Ground Contract. In addition, Vail 09 alleg&®und did not retain copies of the Elongation
Reports for a period of three years as requigethe Ground Contract. Vail 09 has requested that
Ground provide copies of the Elongation Repontefxh of the floors dhe building, and Ground
has been unable to provide any of the Elongation Reports.

As aresult of Ground’s alleged inabilitygoovide the Elongation Reports, Vail 09 has been
forced to retest the post-tensioning of the Strgdtuorder to establishtaf-the-fact post-tensioning
strand forces, tendon profiles, and horizontal position of the tendons, in order to verify that the
Structure is structurally sound and to facilitgepr@val of the Structure from the Project’s engineer
of record and the Town of Vail.

Ground agreed to provide its inspection and testing services in accordance with a
professional standard of care, as follows: GROWBeed “in connection with services performed
under this Agreement that such services arepadd with the care and skill ordinarily exercised
by members of the profession practicing under similar conditions at the same time and in the same
or a similar locality.” Ground Contract, Exhibit 1 at 6.

Vail 09 alleges the Elongation Reports that are in Vail 09’s possession are inaccurate and
incomplete, and were not completed in accocdanith industry standards. The Ground Contract
stated that “an engineering technician withyide in-place reinforcing steel observation....” Ground
Contract, Exhibit 1 at 2. Ground prepared repairtbe in-place reinforcing steel observation, and
these reports fail to mention that certain studraitee concrete floor slabs are defective, missing,
or otherwise not in compliancat the Project’s contract docuntsn Studrails, which are placed
in the concrete slabs of a structure, provaieforcement and increase the punching shear capacity

for the Structure. When studrails are missing, dafecand/or not in conformance with the project



documents or applicable building codes, the Structure may become at risk to fail.

Vail 09 alleges Ground’s reinforced steel reports lack clarity with regard to location, making
it nearly impossible to determine where the steplaced. The deficieres in each of Ground’s
reports allegedly call into question all of Grountisting and inspectioms the Project. Ground
was paid to provide complete and accurate reports of its observations and testing, but allegedly
failed to provide all the services for whichréceived payment, and those services Ground did
provide were allegedly deficient.

. Procedural History

In response to Vail 09’s allegations, Ground filed the present Motion to Dismiss and to
Abstain from Jurisdiction, claimintpat an action filed in Eagled@nty District Court is sufficiently
parallel to this federal action to justify this Ctsiabstention in deference to the state proceeding.
Specifically, the state action was initiated by thgj&ut’s general contractor, Layton Construction,
which seeks fees allegedly owed by Vail 09 for tautdion services performed at the Project. Vail
09 filed counterclaims against Layton and its suitkactors for breach of contract, forfeiture of
mechanics lien, breach of covenant of good faith and fair dealing, breach of express and implied
warranties, fraud, negligent misrepresentatiod,@ntribution and indenification. Docket #13-1
at 21-27. Primarily, Vail 09 contends that Laytfailed to perform work contemplated by the
contract for construction services, failed to regndeficient or defective work, and misrepresented
the costs and amount of work actually completdd.In addition, Vail 09 filed cross claims against
Layton’s subcontractors for breaghcontract, contribution and indemnification, negligence, fraud
and negligent misrepresentation for their participation in the alleged improper cdddatg2-37.

Ground contends that the same or similar issues are raised by Vail 09 in this action.



Particularly, Ground argues that because the Prigjet same in both cases, the negligence claims
against Ground regarding post-tension cables andbdisidre related to claims against Layton and
two of the fifteen subcontractors in the stateagtand the same discovery will be needed for such
claims and damages, this case will be a “mirraagmof a major part of the State Action and will
be a duplicative and competing effort on all fronts.” Docket #25 at 2-3.

Vail 09 responds that the federal and state actions are not similar, particularly because
Ground is not a party in the state action anctthiens brought against Ground here focus primarily
on the Ground Contract, not on the contracts aeigsthe state action. Ground replies that it has
recently moved to intervene in the state acticm@ess-claimant against Vail 09 and that the “cases
are quickly becoming more closely related agtpasses.” Docket #252t Citing opinions from
this district, Vail 09 argues that the state andrfaldections should be examined for similarities “as
they actually existed” at the time the present motion was filed. Docket #27.

DISCUSSION

Standard of Review

Rule 12(b)(1) empowers a court to dismissoaplaint for “lack ofjurisdiction over the
subject matter.” Fed. R. Civ. P. 12(b)(1). Dissal under Rule 12(b)(1) is not a judgment on the
merits of a plaintiff's case, but only a determinatthat the court lacks authority to adjudicate the
matter. See Castaneda v. IN& F.3d 1576, 1580 (10th Cir. 1994) (recognizing federal courts are
courts of limited jurisdiction and may only exercjgasdiction when specifically authorized to do
s0). A court lacking jurisdiction “must dismissetbause at any stage of the proceeding in which
it becomes apparent that jurisdiction is lackinBasso v. Utah Power & Light Cal95 F.2d 906,

909 (10th Cir. 1974). A Rule 12(d) motion to dismiss “must be determined from the allegations



of fact in the complaint, witout regard to mere conclusory allegations of jurisdicti@rdundhog

v. Keeler442 F.2d 674, 677 (10th Cir. 197The burden of establishing subject matter jurisdiction
is on the party asserting jurisdictioBee Bassal95 F.2d at 909. Accordingly, Vail 09 bears the
burden of establishing that this Court has jurisdiction to hear its claims.

Further, under a 12(b)(1) motion, “a court has ‘wide discretion to allow affidavits, other
documents, and a limited evidentiary hearingesolve disputed jurisdictional factsStuart v.
Colorado Interstate Gas CA271 F.3d 1221, 1225 (10th Cir. 2001) (quotiat v. United States
46 F.3d 1000, 1003 (10th Cir. 1995)). In such ataince, “a court’s reference to evidence outside
the pleadings does not convert the motion into a Rule 56 mot#art 271 F.3d at 1225.

Here, Ground seeks dismissal or a stay of the proceédimgsuant to the abstention
doctrines inColorado River Water Conservation Dist. v. United Sta4@4 U.S. 800 (1976) and
Younger v. Harris401 U.S. 37 (1971). The Court will apaé each doctrine to determine whether
either applies to dismiss or stay this matter.

. Younger

TheYoungembstention doctrine, if applied, obligatee Court to dismiss an action in favor
of an ongoing state proceeding/eitzel v. Div. of Oagational & Prof’| Licensing240 F.3d 871,
875 (10th Cir. 2001) (*Youngembstention is non-discretionary’giistrict court must abstain once
the conditions are met, ‘absent extraordinary circumstances’) (qudtrapatullah v. State Bd.

of Med. Examinersl87 F.3d 1160, 1163 (10th Cir. 1999)). According to the Supreme Court,

*“The Supreme Court has declined to addvéssther deference to state court proceedings
under theColorado Riverdoctrine should result in a stayadismissal of the federal actionFox
v. Maulding 16F.3d 1079, 1082 (10th Cir. 1994). However, the Tenth Circuit has stated a
preference for staying the proceedings if thd twaurt determines that the doctrine appliés.
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federal courts are to avoid interference with ongatate proceedings if the state court provides an
adequate forum to present any federal constitutional challengasger v. Harris401 U.S. 37
(1971). Youngerabstention is jurisdictionalSee Steel Co. v. Citizens for a Better EB23 U.S.

83, 100 n. 3 (1998) (distinguishing case cited by dissesupport of hypothetical jurisdiction as
decided on Youngerabstention, which we have treated assflictional”). Courts address it at the
outset because a determination that the distrigt¢acked jurisdiction over a claim moots any other
challenge to the claim, including a different gatictional challenge. Indeed, a Court has no power
to decide an issue if it lacks jurisdictioBee idat 93,102. Courts may address jurisdictional issues
in any order they find convenienbD.L. v. Unified Sch. Dist. No. 49392 F.3d 1223, 1229 (10th
Cir. 2004).

Pursuant to th¥ oungerabstention doctrine, “[e]Jven wherfederal court would otherwise
have jurisdiction to hear a claim, the court mapbkged to abstain when a federal court judgment
on the claim would interfere wiln ongoing state proceeding implicating important state interests.”
Unified Sch. Dist. No. 49892 F.3d at 1227-28. If a party is segkequitable relief, the Court may
dismiss the suit under abstention principles “because of ‘scrupulous regard for the rightful
independence of the state governments’ andhfersmooth working of the federal judiciary.”
Quackenbush v. Allstate Ins. C617 U.S. 706, 718, 721 (1996) (quotRgilroad Com. of Texas
v. Pullman Cq.312 U.S. 496, 501 (1941) (citation omitted)).

This Court must abstain from exercising jurisdiction if the following conditions are met:

(1) there is an ongoing state criminal, cigd administrative proceeding, (2) the state

court provides an adequate forum to heardlaims raised in the federal complaint,

and (3) the state proceedings involve important state interests, matters which

traditionally look to state law for their rdstion or implicate separately articulated
state policies.



Weitze] 240 F.3d at 875. While, undoubtedly, Vail 09'mptaint in this action involves matters
that traditionally look to state law for their resolution, conditions (1) and (2) are not met here.
Certainly, there is an ongoing action regarding\thé Project in state court, but Vail 09 did not
bring any claims against Ground in that forum @&ndund is not currently a party there; therefore,
the Court cannot conclude that the state court provides an adequate avenue for relief.

Ground argues that, if this federal action proce$t]be finders of fict in each case could
render markedly different verdicts regarding tklative fault of Vail 09, Layton, JD Steel, Ground
and others involved in the steel framing and steel-reinforced concrete portions of the Project.”
Docket #13 at 4. However, “it is proper for a fedeourt to exercise jurisdiction over the claim
of a genuine stranger to an ongoing state pracgexven though a federal decision clearly could
influence the state proceeding by resolving legal issues identical to those raised in state court.”
Unified Sch. Dist. No. 49892 F.3d at 1230 (citinDoran v. Salem Inn, Inc422 U.S. 922, 924
(1975)). So long as the state-dostranger has its own distinct claim or defense to pursue, it may
even be aligned with the state-court litigants in a common enterprise of vindicating a policy giving
rise to their individual claims or defensdd. “But when, in essence, only one claim is at stake and
the legally distinct party to the federal proceedmgerely an alter ego of a party in state court,
Youngerapplies.”Id. (citing Doran, 422 U.S. at 928 (“there plainhgay be some circumstances in
which legally distinct parties are so closely related that they should all be subjecttwutiger
considerations which govern any on of the th@m."Thus, the courts have found that family
relationships.L.) and employer/employee relationshiptsoks v. Miranda422 U.S. 332 (1975)
between distinct federal and state parties sufficetoe as “alter egos” and to justify application

of theYoungerdoctrine to a state-court “stranger.”



Here, there is no indication that Ground is “sosely related” to any of the parties in the
state court action that it should be subjedta@ongerabstention here. It is undisputed that Ground
had a contract with the Proje@tvner for engineering servicame of the (counter) defendants in
the state action, Layton, had its own contract wighProject Owner for construction services. The
remaining (cross claim) defendants were Laytsatscontractors on the Project. The claims raised
by Vail 09 are specific to the contracts its hathwach party. Consequently, the Court sees no
“close” relationship between the state defenslamd Ground and, thus, need not abstain from
hearing the federal matter at hand. Ground’s motion to dismiss pursuantytutigerdoctrine
is denied.

[I1.  Colorado River

Unlike Youngels requirement to abstain under certain conditions, abstention pursuant to
Colorado Riveris discretionary. Generally, “the pendeméyan action in the state court is no bar
to proceedings concerning the same matter in the federal court having jurisdiCotsrddo River,

424 U.S. at 817. However, in t&in “exceptional circumstancesd. at 813, a federal court may
stay a case in deference torgkel state proceedings. The decision to stay is driven by
“considerations of wise judicial administrationyigig regard to conservation of judicial resources
and comprehensive disposition of litigatiorCblorado River424 U.S. at 817. Accordingly, the
scope of the doctrine is “considerably more limited” than that of other abstention dodifires.
818;see also Fox v. Mauldind6 F.3d 1079, 1080 (10th Cir. 1994)4]lthough not a true form of
abstention, the doctrine is often treated as a&tyadf abstention and governed by the general
principle that abstention from the exercise of federal jurisdiction is the exception, not the rule.”)

(citations omitted).
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An order granting €olorado Rivestay “necessarily contemplates that the federal court will
have nothing further to do in resolving any subtampart of the case” because a district court may
enter such an order only if ltas full confidence thahe parallel state proceeding will “be an
adequate vehicle for the complete and prompt resolution of the ibsiwsen the parties.”
Gulfstream Aerospace Corp. v. Mayacamas Gotp5s U.S. 271, 277 (1988) (quotiiMpses H.

Cone Memorial Hosp. v. Mercury Construction Co#60 U.S. 1, 13 (1983)).

Thus, the Tenth Circuit has held that a district court determining the application of the
doctrine must first determine whether thatstand federal proceedings are parakelx 16 F.3d
at 1082. If they are not parallel, tlt®urt must exercise its jurisdictioree Allen v. Board of
Educ., Unified Sch. Dist. 4368 F.3d 401, 403 (10th Cir. 1995).the proceedings are parallel, the
Court must proceed to determine whether “exosgati circumstances” suffice to defer to the state
proceedings.d.

“Suits are parallel isubstantially the same patrties litigate substantially the same issues in
different forums.”Fox,16 F.3d at 1081. In making this det@mation, a court must assess the state
proceedings “as they actually exist,” notlasy hypothetically “could have been broughd.” The
exact identity of parties and issues is not requitgdited States v. City of Las Cru¢c@89 F.3d
1170, 1182 (10th Cir. 2002). Rather, the proceedangsufficiently parallel if “the suits involve
the same parties, arise out of the same facts and raise similar factual and legalTssaes. City
of South Beloit456 F.3d 744, 752 (7th Cir. 2006).

Here, the Court looks to the pleadings ofstee and federal actions to determine whether
the proceedings are parallel. First, the Court finds that the parties are not “substantially similar”;

it is undisputed that Ground was maimed as a party in the state action. While Ground argues that
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it is currently attempting to inteewe in the state action, the Cdumtls the outcome of such action
too speculative at this stage to determine whetteestate proceeding will “be an adequate vehicle
for the complete and prompt resolution of the issues between the parties.”

Even if the parties were similar in state daderal court, the Court finds that the issues
raised in the two actions are not sufficientlygdel. Here, Vail 09 brings claims against Ground,
an engineering consultant armhtractor, for breach of contraantd negligence in allegedly failing
to provide a majority of reports required by the contract, failing to provide testing and inspection
services in accordance with indiysstandards required by the contract, failing to observe post-
tension tendon placement prior to the placement of concrete, and failing to provide adequate
observation of in-place reinforcing steel evidendtsdits failure to identify studrails that are
missing, defective or otherwise not in compliandgwhe contract. Docket #1 at 6-7. While Vail
09 contends that the only claim/issue overlapping both federal and state actions is the claim
concerning “studrails,” Ground asserts that the “teml@cement” is also an issue raised in the state
action. Nevertheless, upon a review of the pleadihgCourt finds that the federal action focuses
primarily on Ground'’s obligations under its contract with Vail 09 with respect to its observation,
testing, and inspection services provided at thetonactson site. The stattion contains no claims
or issues regarding the Ground contract. Althoughburt recognizes that some issues raised in
the federal action concerning the studrails and tendon placemagoterlap with issues raised in
the state action, such anticipated overlap does not demonstrate that the actions are sufficiently
parallel to abstain pursuant@olorado River

Therefore, the Court concludes that the feldemd state actions are not parallel pursuant to

Colorado Riverand its progeny to justify abstentiondaference to the state proceeding involving

12



Vail 09, Layton and its subcontractors.

Even if the actions were parallel, howeveg @ourt finds that it would choose not to defer
to the state proceeding. The Supreme Cou@alorado Riveridentified several nonexclusive
factors to consider in evaluating whether to defetuding 1) whether theate or federal court has
assumed jurisdiction over property in dispute, 2) the inconvenience to the parties of the federal
forum, 3) avoiding piecemeal litigation, and 4) trder in which the courts obtained jurisdiction.
Colorado River424 U.S. at 818. The Supreme Coutioses H. Cone Hosp. v. Mercury Constr.
460 U.S. 1 (1983), added additional factors, including the vexatious nature of the litigatain,
18 n. 20, whether federal law provides the rule of decigionat 23, and the adequacy of the state
court proceeding to protect the federal plaintiff's rigittsat 28.

This list should not be applied as “a mechanical checklistl” at 16. Determining
abstention requires “a careful balancing of the impoffiectors as they apply in a given case, with
balance heavily weighted in favor of jurisdiction.ld. “No one factor is necessarily the
determinative; a carefully considered judgmtaking into account both the obligation to exercise
jurisdiction and the combination of factoi@unseling against that exercise is requir€blorado
River,424 U.S. at 818-190nly the clearest of justifiations will warrant dismissal.Moses H.
Cone,460 U.S. at 16 (emphasis in original).

Here, there is no property in dispute and@rd has conceded no inconvenience in litigating
the case in federal court in Denver. Moreovke state court has not (at this stage) obtained
jurisdiction over Ground. However, Ground arguest fbroceeding in this Court will result in
piecemeal litigation, since the claims and issueesasentially the same as those raised in state

court. Of course, if the actions were substdly parallel, the Court would agree with Ground;
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however, the Court has alreadytetenined that the claims and issues, while in some respects
similar, are not substantially the same. Consideration of the “additional” factors (the Court
perceives nothing vexatious, federal law does rmtige the rule of desion, but state law claims

may be heard here pursuant to this Court’s diversity jurisdiction, and Vail 09 did not bring action
against Ground in state court) does not change st .rel'he Court finds insufficient justification

for warranting a stay (or dismissal) thle proceedings in this case pursuanCtdorado River
Therefore, the motion to dismiss or abstand the motion to stay pursuanCilorado Riverand

its progeny arelenied.

CONCLUSION

Under the circumstances and at this stagbefitigation, the Court concludes that it need
not abstain from hearing this matter in deferaiocgtate court proceedingd herefore, the Court
denies Defendant’s Motion to Dismiss and to Alst from Exercising Jurisdiction [filed May 12,

2010; docket #1]3and Defendant’s Motion to Stay CaBending Disposition of Related State

Action [filed July 6, 2010; docket #3ZPursuant to Fed. R. Civ. P. 12(a)(4)(A), Defendant shall file

a responsive pleading on or before August 6, 2010.
Dated at Denver, Colorado this 20th day of July, 2010.

BY THE COURT:
Wé Wefvﬁ

Michael E. Hegarty
United States Magistrate Judge
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