Direct Marketing Association, The v. Huber

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 10-CV-01546-REB-CBS

The Direct Marketing Association,

Plaintiff,

V.

Roxy Huber, in her capacity as Executive
Director, Colorado Department of Revenue,

Defendant.

EXPERT REPORT OF F. CURTIS BARRY

| am F. Curtis Barry, the Founder and President of F. Curtis Barry & Company,
with offices in Richmond, Virginia. | have been retained by the law firm of Brann &
Isaacson, counsel to the Direct Marketing Association (“DMA”), to offer my expert
opinions regarding the costs of compliance with certain requirements of a new Colorado
statute (House Bill 10-1193) and regulation that will be incurred by retailers located
outside of Colorado who are subject to the law.

My compensation is on a per consulting day used at $1,850 (or $231.25 on an
hourly basis). We are paid regardless of the outcome.
l. STATEMENT OF OPINIONS

After reviewing and considering the data and information described in Section II,

| offer the following opinions:
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Each of the three broad requirements of the law (Transactional Notice, Annual
Purchase Summary, and Annual Disclosure Report) will require retailers affected
by the statue and regulation to incur costs of compliance. In many cases, those
costs will be significant, particularly given the relative size of the Colorado market
as a percentage of the national market.

o The Transactional Notice has estimated first year costs of $10,000 to
$28,000 and ongoing annual compliance costs of $1,500 to $2,000
(Exhibit A.1);

o0 The Annual Purchase Summary has estimated first year costs of $8,000 to
$20,000; in addition this requirement has variable costs of $2.00 to $3.00

per customer mailed (Exhibit B.1);

o0 The Customer Disclosure Report has estimated annual costs $8,500 to
$13,000 (Exhibit C.1).

The Colorado statute and regulation thus dictate changes in systems and
practices for out-of-state retailers to implement that will result in substantial
expense. The required level of initial investment is particularly high, especially if
one considers the relatively small number of purchasers spending over $500
annually who must receive Annual Purchase Summaries.

The Colorado statute and the regulation will require that a considerable effort be
spent on Information Technology (IT) systems. IT costs will vary between
retailers and software vendors depending on the age of the order processing and
website technologies; the flexibility of the development technology; and the
internal IT cost structure.

In my view, there are various categories of costs for each statutory/regulatory
requirement:

o Costs incurred to satisfy basic statutory/regulatory requirements
2
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o Costs that are necessary but not discretionary
o Costs that are discretionary but good business practice
e Colorado in—state retailers will have a competitive advantage over out-of-state
retailers as a result of the substantial costs of compliance with the new law.
e We anticipate that this regulation will cause out-of-state retailers to lose
customers and sales.
e There are a number of potential expenses that simply cannot be estimated at this

time, that affected out-of-state retailers may well incur (Exhibit D).

Il. DATA AND INFORMATION CONSIDERED IN FORMING OPINIONS
The data or other information | considered in forming my opinions includes:

A. Documents Detailing Legal Requirements of the Statute and
Regulation

1. House Bill 10-1193
2. Colorado Regulation 39-21-112.3.5
3. DMA Amended First Complaint

B. Data/Information Supporting Cost Estimates

Over the course of 25 years, F. Curtis Barry & Co. has worked with hundreds of
customers, software companies and marketing service bureaus. Our experience
provides a wealth of expertise in estimating the costs associated with the redesign of
the systems and processes of direct marketers. We cite in this section the data and

assumptions that we have used to develop these estimates.
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1. Systems Development Costs

The cost to develop computer systems, whether designed and programmed
internally or done using commercial software vendors, is typically substantial. We feel it

is important to consider such systems costs in several contexts:

e Professional programming rates

e Systems development process and tasks involved to make the required/desired
change

e Complexity of evaluating, programming and implementing Colorado’s
statutory/regulatory requirements

a. Professional Programming Rates
i. Commercial Systems Development Rates

We assist our clients with Requests For Proposals for commercial systems from
software vendors, third-party fulfillment providers and marketing service bureaus on a

continual basis. We look at dozens of vendor responses each year for proposed work.

From external vendors, commercial programming rates for evaluating,
programming and implementing programs in today’s marketplace vary from $140 per
hour ($1,120 per day) for less-skilled trainers and programmers to $225 per hour (or

$1,800 per day) for project managers.

ii. Internal IT Systems Development Costs

Internal IT programming rates can vary widely depending on the skill level,
company and regional marketplace. Much like the commercial rates cited above for

varying skill sets/levels and positions, the labor costs (salaries) can vary from $50,000
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per year ($24.00 per hour) to $100,000 ($48.00 per hour) for experienced programmers.

Project managers can earn more than $100,000 per year.

In addition, company benefit rates often add 20% to 30% to the cost of employing
professionals. A 25% benefit rate added to these hourly costs brings the labor rate to
$31 and $62 per hour when work is performed internally. (The costs of performing
changes using internal resources are not simply “absorbed” within existing company
cost structures. Well-run companies carefully budget internal IT projects. Taking on a
project necessitated by new regulatory requirements has real cost — other projects must
either be deferred or abandoned, or IT staff increased/compensated through overtime to

handle the additional work.)

b. The Systems Development Process

In reviewing the costs of implementing the changes necessitated by the Colorado
regulation, it is important to take into account the types of work required to develop and
implement the changes. System development is a multi-phased process which is
governed by industry best practices and company IT standards to ensure the best

solution for the company.

i. Cost to Evaluate Requested Systems Changes
IT industry best practice — for both internal IT departments and commercial
systems providers — is to conduct an evaluation of proposed changes and secure
mutual approval of the provider and management alike. In most cases, the customer or

requesting department has to pay for (or cover through its budget) a detailed evaluation
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of the programming requested, which can be $1,000 to $5,000 on the low end, to much

higher costs for complex changes and new subsystems.

These evaluation tasks include: how the proposed changes will impact the
system or services; how many hours are required and for what skill levels; the
availability of programming resources; IT’s opinion of the change; a schedule that can
be met; and a requested sign off between the parties. In addition, the customer or

vendor may choose not to proceed with the evaluated change.

il. Program Development Costs
There are costs associated with developing user requirements; designing
program changes; developing program specifications; programming the changes; and
testing at the program, subsystem and total system level. At various control points in
the process, management signs off on the work.
iii. Implementation Costs
The cited costs include all the costs to implement the system within the company
departments. These include the IT department training the company trainer on the new
system; program documentation for the change, and operational production tasks.

V. Complexity of Evaluating, Programming and Implementing
Colorado’s Regulation

F. Curtis Barry & Co. reviews and negotiates software contracts and
modifications for clients with vendors on a regular basis. We have used our knowledge
and experience to make a judgment about the complexity of changes necessitated by
the Colorado statute and regulation, and to provide an estimate of some of these order

management systems and e-commerce costs.
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How difficult the changes will be for companies to make will vary based on how

flexible the company’s system application and technology is. Users of commercial

systems of newer design will have an easier time of implementing the regulation, but all

companies will incur meaningful systems costs.

We believe we have provided a conservative range of cost estimates.

2. Cost For Marketing Service Bureaus

For the costs we have cited, we have knowledge of a number of marketing

service bureaus’ pricing models for building, updating and analyzing customer

purchases.

For this opinion we have also used knowledge of the mailing service costs to

print, insert, and send First-Class mail pieces.

[I. EXHIBITS

The Exhibits are used to summarize or support my opinions are:

Exhibit A.

Exhibit A.1.

Exhibit B.

Exhibit B.1.

Exhibit C.

Exhibit C.1.

Exhibit D.

The Transactional Notice — Requirements and Costs
The Transactional Notice — Total Costs

The Annual Purchase Summary — Requirements and
Costs

The Annual Purchase Summary — Total Costs

The Customer Information Report — Requirements and
Costs Exhibit

The Customer Information Report — Total Costs

Other Potential Costs Not Estimated
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In Exhibits A — C, we have organized costs into three categories:

o Costs incurred to satisfy basic statutory/regulatory requirements
o Costs that are necessary but not discretionary

o Costs that are discretionary but good business practice

V. QUALIFICATIONS AND PUBLICATIONS

Attached hereto is a copy of my current curriculum vitae. In the last ten years, |
have published hundreds of articles and other works, but | do not maintain a listing of all
of my publications going back ten years. My CV includes a list of publications | have

authored in the previous four years.

V. RECENT TESTIMONY
| have testified as an expert at trial or at deposition during the past four years in
the following matter:
Deposition in 2007 in: Casual Male Retail Group, Inc. and Casual Male RBT, LLC
vs. Robert H. Yarbrough, RKC Mail LLC, d/b/a Mile Post Four and Westport Big

& Tall, LLC, United States District Court, District Court of Massachusetts, Civil
Action No. 1:05-cv-12049-NMG.

VI. STATEMENT OF COMPENSATION

My compensation, as noted above, is $1,850 per day.

s/ F. Curtis Barry
F. Curtis Barry
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Exhibit A. The Transactional Notice — Requirements and Costs

Legal Requirement: The regulation requires that the customer be notified that they are
responsible for self-reporting Colorado sales/use tax when purchasing from out-of-state
retailers. This is required on every purchase, either on the purchase invoice or, for
Internet orders, on the retailer's website.

1. Costs incurred to satisfy basic statutory/regulatory requirements.

a. Change web order path

We believe that companies’ e-commerce system will need to be modified by
Information Technology (IT) personnel to notify the customer of the Colorado
requirements while s/he is in the order path but has not completed the transaction. |
assume that most affected retailers will use a “linking notice” in the e-commerce
shopping system / order path to alert a Colorado purchaser to the fact that they will be
required to pay Colorado sales tax on merchandise purchased from the out-of-state
retailer. We would expect that the customer would then be referred to the e-commerce
site’'s Frequently Asked Questions (FAQs and answers) to provide the text of the
required notice. The customer would have the option to abort (cancel) the shopping
cart or basket and void the transaction.

Companies strive to make the checkout process in e-commerce streamlined and
with as few “clicks” or steps as possible. A complicated checkout process is one of
online shoppers’ leading reasons for abandoning the sale.

We believe that most affected retailers will take great care in making the change
for that reason. Based on the assumption that companies adopt a “linking notice,”
rather than some form of “work around,” the cost to modify the order path for the
message is conservatively estimated at $5,000; for older technologies and companies
using outside vendors, the estimated cost is up to $10,000.

b. Print statement on invoice / packing slip

Changing how the computerized order prints can be a significant change
because of the comprehensiveness of the program logic that creates the form, the
limited amount of space on some printed forms for additional messaging, and other
factors. A message about sales tax payment will need to print on the order or pack slip.
Unless printed on every form regardless of whether the order is destined for a Colorado
location, the message will be triggered by the Colorado state abbreviation “CO” in the
customer or ship to address record.

The cost to modify the computerized order or pack slip is on the same order of
magnitude as the website order path change discussed above, and is conservatively
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estimated at $5,000, or, for older technologies and companies using outside vendors,
the estimated cost is up to $10,000.

2. Costs that are necessary but not discretionary.

a. Call center training and procedures.

Call centers develop written scripts and procedures for training company
representatives to handle transactions and exception conditions. Because of the
customer impact for Colorado purchasers associated with the Transactional Notice, call
centers will need to develop procedures on how to explain the statutory requirements to
customers who have questions.

The cost for developing such procedures is estimated at $2,000 to $3,000. This
does not include the actual training time which will vary by the call center size (i.e.
number of reps), which will increase costs.

b. Customer service call center costs to answer inquiries and complaints.

We would expect that inquiries and complaints regarding the Colorado statutory
and regulatory notice and reporting requirements will result in a three to four minute call.
In our experience, the fully loaded cost per call is typically between $1.50 and $2.00. In
defining this as fully loaded costs we include call center rep direct hourly wages,
management, employee benefits, space, telecom, etc. Our estimate is that 50% of the
customers in Colorado will have questions about sales/use tax as a result of the
Transactional Notice. We did not estimate a cost as it varies with the size of the house
file and therefore the number of customers and inquires.

c. Professional assistance.

This statute will require assistance from expert legal or accounting firms to
ensure company’s compliance. Also, the systems developed will need to be highly
accurate and treated in a manner comparable to a financial system even though the
information may come from a marketing system. Companies may also need to change
their published Customer Privacy Policies in order to alert their customers to the
disclosure of personal information to the Colorado Department of Revenue. In addition,
the company’s creative department will need to create descriptions which are as
“customer friendly” as possible because of the customer sensitive nature of this
information.

Initial costs of experts to set up disclosure and reporting and assure compliance
are conservatively estimated at $3,000 to $5,000.

d. On-Going Compliance Costs.

Because of the possible affect on customer satisfaction and the need to ensure
the accuracy of reported purchases, we believe there will be the necessity for on-going

2
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compliance review. The estimated annual costs of on-going compliance are $1,500 to
$2,000.

3. Costs that are discretionary but good business practice.

a. Modify the order processing system to calculate sales tax amount.

We expect that some retailers will want to provide information regarding the likely
amount of Colorado tax due on the sale as a service to customers

Presently, systems use zip codes or geo codes combined with merchandise
categories and dollar limits to determine if a customer is subject to sales tax. In all
cases where there is customer tax liability, the system calculates it and stores the tax
total on the ordering systems’ customer order.

In this case the retailer would not be collecting taxes. There is no “info only tax
field” in systems to store the calculated sales tax value. In order to advise the
customer, the order processing system would have to be changed either by the
software vendor or internally.

The estimated costs for this modification may be in a $5,000 to $10,000 range.
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Exhibit A.1. — The Transactional Notice Total Costs

Basic statutory/regulatory requirements

Modify the e-commerce order path: $5,000 to $10,000
or or
Print statement on invoice / packing slip: $5,000 to $10,000

Necessary but not discretionary
Call center training and procedures: $2,000 to $3,000
(per call cost to address inquiries) ($1.50 to $2.00/call)

Professional assistance (Initial Compliance):

Initial Compliance: $3,000 to $5,000

Totals for low end first year compliance costs (sums of items above) $10,000

Discretionary but good business practice

Modify order processing to calculate sales tax amount: $5,000 to $10,000

Totals for upper end first year compliance costs (sum of items above) $28,000

Ongoing compliance (year two forward) $1,500 to $2,000
1
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Exhibit B. The Annual Purchase Summary — Requirements and Costs

Legal Requirement: The statute and regulation require the production of the Annual
Disclosure Notice, as a separate, First-Class mailing listing the date, purchase amount,
and category of products purchased for each customer transaction during the prior
calendar year.

1. Costs incurred to satisfy basic statutory/requlatory requirements.

This section identifies the estimated costs to create the tracking and reporting
system for the Annual Purchase Summary, including:

e Systems costs resulting from year end disclosure requirements.

e Identifying purchasers with $500+ of aggregate purchases delivered to Colorado
locations (including gifts, B2B multiple location ship tos, “house-holding” issues,
etc.). (The retailer must run the analysis on entire customer file, with the same
baseline expense, regardless of how many Colorado purchasers the retailer
ultimately identifies with purchases over $500.)

e Capturing all purchase info (dates, amounts, categories).

There are two potential sources for this detail order information — the operational
order processing system and the direct marketing system. The order and customer
number associated with the transaction will also be required to answer customer
inquiries back to the operational file. As explained later in this section (see
Complication to Tracking and Notification Programming), there are complexities
involved with the data base programming and identifying how to aggregate purchases.

a. Program Development of the Colorado Tracking and Reporting
Required.

The retailer will have to develop a tracking and reporting system to meet the
regulation’s requirements. In a generalized way, we have outlined below the production
processing steps the system and the various departments would need to accomplish to
meet the statue’s annual requirements. Because the company would likely address the
requirements for creating a data file to satisfy the requirement to provide the
Department of Revenue an annual Customer Information Report at the same time it
developed processes for generating a data file for purposes of the Annual Purchase
Summaries to customers, we have included steps for that process, as well. The
production steps are:

1. The new system will use as its base data a high data integrity marketing or
operational customer purchase file. It must have all detailed order/purchase
activity data and customer name, billing address, ship to addresses, and
purchase amounts. It must be totally accurate as a financial system would
be.
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2. IT Department extracts each customer with a ship to address in Colorado.

3. IT system will track all Colorado customer purchases and report all purchases
regardless of amount.

4. IT system logic determines which customers exceed $500 annual purchases.

5. IT Department runs preliminary file of customers purchasing over $500 and
Annual Purchase Summary to customers.

6. Retailer's Accounting Department would check the file to determine if any
corrections are necessatry.

7. Retailer's Accounting Department makes any corrections and approves final
IT production run.

8. IT Department runs final file for Annual Purchase Summary purchasers based
on ship to address.

9. IT system outputs Annual Purchase Summary disclosures to magnetic media
or transmits the required data and formats to mailing house.

10. Mailing house produces disclosures and Annual Purchase Summary; inserts
the printed material in #10 envelops; and mails First Class.

11.1T Department runs a file of all customers with a Colorado ship to address to
generate Customer Information Report for Department of Revenue.

12.1T Department performs quality control and formatting for transmission of the
Customer Information Report to the Colorado Department of Revenue.

Some retailers may be able to perform all steps internally, depending upon their
mailing and insertion capabilities. Within the Retailer's organization the responsibilities
cited above could be performed by several different departments.

If the company chooses to run the new Colorado system at an outside service
bureau, then the service would process the year end file of purchasers. If the company
has not done marketing system updates earlier in the year this would need to take place
first. In many companies these updates take place monthly or quarterly.

Many smaller companies do not use merchandise categories, so compliance with
the requirements to provide the category of purchases may be very costly.
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b. Costs of Initial Systems Modifications

The estimated costs for developing the system to track and produce the Annual
Purchase Summary are as follows:

e Company internal development costs to develop system internally
internal costs of $8,000 to $10,000, representing 175 to 225 hours; or

e External programming by marketing or software vendor to create system:
$15,000 to $20,000, representing 100 to 135 hours.

C. Annual Costs to Produce the Annual Purchase Summary Mailing

The total costs of creating the actual First-Class mail pieces will vary for each
retailer depending upon the number of Colorado customers who purchase over $500
and must receive the Annual Purchase Summary. Therefore, we have done a
calculation of the cost on a per piece basis.

In order to get an estimate of the number of customers, one has to develop an
estimate of the number Colorado customers that are affected by the regulation. In
general we feel there are several factors which will determine how many customers get
the Annual Purchase Summary:

e Size of the 12 month buyer (purchaser) file — varies by sales volume.

e Average order in dollars — many businesses have less than $100
average order, but some retailers, such as consumer electronics
vendors, have an average order value of several hundred dollars.

e The number of times a customer purchases annually is often less than 2
times on average, but many companies have a substantial number of
loyal, repeat customers.

e Number of one time buyers — most businesses experience that 50% of
all first time buyers are opportunistic and never buy again.

Our conclusion is that less than 20% of the Colorado purchasers (who are 1.6%
of all purchasers based on Colorado’s population or a percentage of total U.S.
population) on a company file will buy $500 or more per year. This yields a relatively
small number of customers for most out-of-state retailers (perhaps between 50 and
several hundred such customers annually for many retailers, although larger retailers
will have substantially more). However, it bears repeating that a company with only a
small number of customers over the $500 threshold must still incur the initial set-up
costs and annual processing costs, in order to be able to generate the required Annual
Purchase Summaries.
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The costs of the annual IT production processing, the mailing house insertion,
the postage and mailing of the customer disclosures is a variable cost based on the
number of customers over $500. Steps in the process include, but are not necessarily

limited to:

Production run time costs annually. The cost of computer processing
and the IT labor has a cost per hour which is not easily identified. This
will be true whether internal company processing or through a
marketing service bureau. If a company requires a marketing service
bureau, such bureau generally will include a minimum set up charge
(which could be $200 to $300 bundled into the per piece cost) and a
cost of $2 per 1000 names processed (or about $0.002 per piece).

Mailing service costs. Costs to run and insert the Annual Purchase
Summary is a variable cost based on typically minimum set up cost (of
$100 to $200 dollars bundled into the per piece cost) and a variable
cost for 500 to 1,000 customers mailed. Based on our experience, |
would expect this cost to be from $1.25 to $1.50 per piece.

Supplies will cost $0.10 to $0.20 per piece.
(We assumed up to two inserts and a #10 envelop.)

Annual Purchase Summary must be mailed First-Class Mail for $0.44
per piece.

When all costs are summed and the estimated number of Colorado customers
purchasing over $500 annually is determined, the estimated costs including file
generation and mailing costs, the average cost will be, on the low end, $2.00 to $3.00
per customer disclosure (per piece) including all minimums and set ups.

d.

Complications to Tracking and Notification Programming

As mentioned earlier, there are several direct marketing data base IT system
concepts that complicate the programming of “who the purchaser is” and who will
receive the Annual Purchase Summary. For example:

Business-to-Business (B2B) — it is not uncommon for B2B transactions
to derive from complicated marketing data base structure and mailing
concepts. If we use a school district as an example, it may be better
understood. Public schools are part of an entity like a county or city.
There are often many contact names, addresses, billing information, e-
mails and telephone numbers in the total scheme of a customer
record. For example, a teacher in a local school may be the one
ordering the product. Customer purchase data might be grouped with
other purchases under a school district; or school's department (e.g.
science department). A county purchasing agent may pay for the

4
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order. Or a school purchasing agent. Or the individual teacher may
pay for the shipment. Determining who is the “customer” is becomes
complicated.

e In consumer retailing, there is the concept of “householding”. Think of
a house that has two children and an adult. They all live at the same
address, and companies often consider a household to be a buying
unit for marketing and business purposes. Many retailers will need to
confront problems created by “householding” logic built into existing
systems to ensure compliance with the law.

e Customers often use different names. | will use myself as an example.
My given Christian name is “Fred Curtis Barry”. The name | choose to
use for my company is “F. Curtis Barry & Company”. The name many
people know me by is “Curt Barry”. The complexity associated with the
very common use by consumers of variations on their name often
generates multiple catalogs and other correspondence. In determining
who the “purchaser” is, retailers will need to address such issues in
ensuring compliance with the law.

2. Costs that are necessary but not discretionary.

Regarding the language of the Annual Purchase Summaries, we would expect
that the required information would need to be carefully crafted and disclosed, similar to
bank card and accounts receivable notices. However, retailers will want their notices to
be more customer friendly in format and language than financial notices so that they do
not lose the customer. There will be professional fees and creative/development costs
that may be substantial (i.e., several thousand dollars) in reviewing and finalizing the
language of the notice and ensuring it contains all of the necessary disclosures for the
Annual Purchase Summary set forth in regulation. | have not made a detailed estimate
of such costs because the variables involved are too many to address, but such costs
will clearly be necessary.

3. Costs that are discretionary but good business practice.

We believe that it would be prudent to have an internal person on site at mailing
service to assure privacy when running and inserting the Annual Purchase Summary.
This may include travel time and expenses for the trip to the marketing service
bureau/mail shop, if it is not local. | have not made a specific estimate of such costs.

As discussed earlier, from a customer service perspective, we can envision
companies wanting to be able to inform the customer of the approximate amount of
Colorado sales/use tax due not only on a per order basis, but annually, as well. The
cost of providing such capability would be derivative of the costs to change the system
logic described above for the Transactional Notice, and would affect overall costs only
incrementally.
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Exhibit B.1. — Annual Purchase Summary Total Costs

Basic statutory/regulatory requirements (first year)

Company internal development costs: $8,000 to $10,000
OR

External programming by marketing or software vendors: $15,000 to $20,000

Totals for low end compliance costs $8,000

Totals for upper range compliance costs $20,000

In addition, the Annual Purchase Summaries will have a variable cost $2.00 to $3.00
per customer statement mailed each year

(Thus, if a Retailer has 250 customers who purchase in excess of $500 in
a calendar year, the costs for the mailing will be $500 to $750)
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Exhibit C. The Customer Information Report — Requirements and Costs

Legal Requirement: Provide annually to the Colorado Department of Revenue a data
file containing the name, billing address, all shipping addresses, and total purchase
amount for each customer shipping goods into Colorado, regardless of total purchase
amount.

1. Costs incurred to satisfy basic statutory/regulatory requirements.

In Exhibit B, regarding the costs associated with the Annual Purchase Summary,
| included in the required systems modifications two additional steps for creation and
transmission of the report to the Colorado Department of Revenue. The steps are:

11. IT runs a file of all customers with a Colorado ship to address to
generate the Customer Information Report for Department of
Revenue.

12. IT performs quality control and formatting for transmission of the
Customer Information Report to the Colorado Department of
Revenue.

The relevant systems development costs for these steps were also included in
Exhibit B.

Unfortunately, the final specifications for the annual Customer Information Report
have not yet been published by the Department. These specifications could
dramatically impact the costs of creating the file if, for example, the Department requires
specialized software that retailers do not normally use. At the very least, we expect that
complying with Department file specifications will add $1,000 to $3,000 to the costs.

Customer information and purchase information is protected by privacy statutes
and the data is typically encrypted when sent between locations. This is not specified in
the Colorado regulations and could increase costs.

Although some of the initial investment is built into the costs detailed for
developing systems to create the Annual Purchase Summaries for customers, the
disclosure report to the Department of Revenue has much broader consequences and
is a much larger file (because it must include ALL Colorado purchasers, not merely
those purchasing over $500).

Companies will spend hundreds of hours of general management, marketing, call
center, IT and accounting time interpreting and implementing this regulation in their
company business environment and systems.

Because the Customer Information Report is a compliance report, it will
consequently require considerable management time to review, validate, transmit, etc.
Errors in reporting can have severe consequences with Department of Revenue and the
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company’s customers.  Even making a very conservative estimate of the additional
management time for preparing such a file, the time required for such quality
control/quality assurance tasks would be between 150 and 200 hours, or between
$7,500 and $10,000, separate and apart from additional systems costs.

2. Costs that are necessary but not discretionary.

None identified.

3. Costs that are discretionary but good business practice.

None identified.
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Exhibit C.1. — The Customer Information Report Total Additional Costs

Basic statutory/regulatory requirements

Final specifications $1,000 to $3,000

Management time $7,500 and $10,000

Totals for low end compliance costs $8,500

Totals for upper range compliance costs $13,000
1
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Exhibit D. Other Potential Costs Not Estimated

There are a number of potential costs which we wish to point out that have not been
estimated.

Overhead. These estimates do not include much of the management time spent
by Call Center, Marketing, Accounting and General Management personnel
required to understand, develop and implement the required systems, changes in
Customer Service and Privacy Policies, etc. These could easily exceed the
stated costs in this opinion.

High cost of losing customers and losing sales. Out-of-state retailers have
existing relationships with Colorado purchasers and prospects. They have
acquired Colorado customers by promoting and mailing to Colorado purchasers.
For example, the cost to acquire a customer can be $10 to $25 because of the
low response nature of direct marketing. It often takes 2 or 3 purchases for
retailers to have a profitable customer relationship because of these acquisition
and fulfilment costs. We anticipate that this statue’s requirement will cause a
major percentage of the customers to abandon the shopping cart or stop and call
the Call Center. Ultimately, the customer may stop shopping through these
channels.

Retailers may unfortunately find that it's far cheaper to not advertise or solicit
business in Colorado, rather than incur substantial compliance costs for a
process that will alienate many customers.

In general, in-state Colorado retailers will have a significant competitive
advantage over out-of-state retailers because in-state retailers that collect
Colorado sales tax will not have to incur these tremendous costs or turn over
sensitive customer information to the Department.

Other_requlatory compliance expense. For larger companies, many of these
costs will be higher, if they have to meet regulatory requirements, such
Sarbanes/Oxley compliance and/or changes for PCI compliance.

Cost of litigation. Settling customer privacy and legal challenges by customers
arising from inadvertent disclosure of customer information.

Exh. B
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