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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Case No. 10-cv-2878-MSK-BNB
GARY D. FIELDER,

Plaintiff,
V.

JANET NAPOLITANO, in her official capacity
as Secretary of Homeland Security,

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, an agency of
UNITED STATES OF AMERICA,

JOHN PISTOLE, in his official capacity as
Administrator of Transportation Security
Administration, and

TRANSPORTATION SECURITY
ADMINISTRATION, an agency of
UNITED STATES OF AMERICA,

Defendants.

DEFENDANTS’ MOTION TO DISMISS

COME NOW Defendants Janet Napolitano, the United States Department of Homeland
Security, John S. Pistole, and the Transportation Security Administration, who move to dismiss
the Plaintiffs’ First Amended Complaint (Doc. No. 2) for lack of subject matter jurisdiction
pursuant to Fed. R. Civ. P. 12(b)(1).

Defendants certify that, pursuant to D.C. Colo. L. Civ. R. 7.1(A), counsel discussed the
grounds for this motion and the relief requested with plaintiff on February 15, 2011. Plaintiff

opposes the relief requested herein.
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INTRODUCTION

In his Complaint, plaintiff seeks to permanently enjoin the standard procedure of the
Transportation Security Administration (TSA) for screening airline passengers. Specifically,
plaintiff claims that TSA’s use of Advanced Imaging Technology (AIT) machines and
alternative pat-down procedures violates his rights under the Fourth Amendment. As explained
below, however, this Court lacks jurisdiction to hear plaintiff’s claims. Plaintiff bears the burden
of establishing that this Court has jurisdiction over the subject matter of this action, and he
cannot do so here. TSA’s current procedure for screening airline passengers was issued by order
of the Administrator of TSA on September 17, 2010, in the form of a revised “Screening
Checkpoint Standard Operating Procedure,” in order to better secure the nation against the
serious threat posed by terrorists who seek to blow up airplanes using nonmetallic explosives and
weapons. Under federal law, 49 U.S.C. § 46110, exclusive jurisdiction to review TSA’s
aviation and security-related orders lies with the court of appeals. Plaintiff’s claims therefore
cannot proceed in this Court, and his Amended Complaint must be dismissed.

BACKGROUND

l. STATUTORY AND REGULATORY FRAMEWORK

A. Federal Authority Over Aviation Security Systems and Passenger Screening

Federal law prohibits conduct that is threatening or dangerous to airline security and
safety, such as engaging in “aircraft piracy,” 49 U.S.C. § 46502(a); interfering with the duties of
a flight crew member or flight attendant, id. 8 46504; and taking any action that poses an
imminent threat to the safety of an aircraft or individuals on board, id. 8 46318. Further, itisa

crime to have a concealed weapon, loaded firearm, or an explosive or incendiary device on one’s



person or in one's property while on board, or attempting to board, an aircraft. Id. § 46505.

Following the terrorist attacks of September 11, 2001, Congress created TSA to better
protect all modes of transportation, and specifically charged the Administrator of TSA with
overall responsibility for civil aviation security. 49 U.S.C. § 114(d); 6 U.S.C. § 202(1). As part
of this responsibility, the Administrator of TSA, together with the Director of the Federal Bureau
of Investigation (FBI), must “assess current and potential threats to the domestic air
transportation system,” including the “extent to which there are individuals with the capability
and intent to carry out terrorist or related unlawful acts against that system and the ways in
which those individuals might carry out those acts.” 49 U.S.C. § 44904(a). Recognizing the
ever-changing nature of aviation threats, Congress required TSA and FBI to engage in a
“continuous analysis and monitoring” of such security threats. 1d. The Administrator of TSA is
further charged with taking “necessary actions to improve domestic air transportation security by
correcting any deficiencies” that are discovered through this continuous monitoring. Id.

§ 44904(e); see also 49 U.S.C. § 44903(b).

To fulfill its responsibility for securing the nation’s aviation system, TSA relies on
multiple mechanisms and layers of defense. See generally Statement of Janet Napolitano, Senate
Commerce, Science and Transportation Committee, January 20, 2010, available at
http://commerce.senate.gov/public/?a=Files.Serve&File_id=e5b29bd1-2ded-491e-83dc-f62852¢
b46b2 (providing overview of current state of aviation security). For example, Congress
requires that passengers be pre-screened by comparing passenger information to No-Fly or
Selectee lists maintained by the federal government. 49 U.S.C. § 44903(j). Further, Congress

has directed TSA to provide for “the screening of all passengers and property . . . before



boarding,” in order to ensure that no passenger is unlawfully carrying a dangerous weapon,
explosive, or other destructive substance. Id. 8§ 44901(a), 44902(a), 114(e). In this regard,
Congress has mandated that TSA give high priority to deploying new technologies at airport
screening checkpoints to detect “nonmetallic, chemical, biological, and radiological weapons,
and explosives” on individuals and in their property, including such explosives that “terrorists
would likely try to smuggle aboard.” 1d. 8 44925(a). In June 2008, the Senate Appropriations
Committee specifically acknowledged the importance of “emerging technologies at passenger
screening checkpoints,” including advanced imaging technologies which “provide an increased
level of screening for passengers by detecting explosives and other non-metal objects that
current checkpoint technologies are not capable of detecting.” S. Rep. No. 110-396, 2008 WL
2502304, at *60 (2008). The Senate Committee expressed its desire that “funds for whole body
imaging continue to be spent by TSA on multiple imaging technologies, including backscatter
and millimeter wave.” Id.

In carrying out its mandate to provide aviation security, TSA issues Standard Operating
Procedures (SOPs) that apply to specific aspects of the security screening process, including
checkpoint screening. Declaration of Lee R. Kair, Assistant Administrator for Security
Operations for TSA (Kair Decl.) 1 10, attached as Exhibit 1. TSA’s Screening Checkpoint SOP
sets forth in detail the mandatory procedures that TSA screening officers must apply in screening
passengers at all airport checkpoints, and which passengers must follow prior to boarding an
aircraft. 1d.; 49 C.F.R. § 1540.107(a). On September 17, 2010, the Administrator of TSA issued

a newly revised Screening Checkpoint SOP, which had an implementation date of October 29,



2010. Kair Decl. §11.* This SOP includes the most recently updated procedures for detecting
nonmetallic explosive devises and weapons, and it represents TSA’s final decision directing the
use of AIT machines, as well as the revised procedures for the pat-down. 1d.? In line with
specific congressional directives, and based on the latest intelligence as well as assessments of
available technologies, TSA has introduced AIT scanners® as part of its multi-layered standard
security procedure, which includes metal detectors, pat-downs, and other security measures. Id.

11 13-15, 18.

! The SOP itself is not being filed with this motion, because it constitutes Sensitive
Security Information (SSI) pursuant to 49 U.S.C. § 114(r) and 49 C.F.R. parts 15 and 1520, and
cannot be publicly released. Kair Decl. {10 n.1. SSI is “information obtained or developed in
carrying out security under authority of the Aviation and Transportation Security Act,” the
disclosure of which has been determined, inter alia, to be detrimental to the security of
transportation. 49 U.S.C. 8 114(r). Pursuant to regulations, the following are all deemed SSI
and thus may not be publicly released: TSA Security Directives or orders; the identities of
individuals on the No Fly and Selectee Lists; and “Security screening information” including
“[a]ny procedures . . . instructions, and implementing guidance pertaining thereto, for screening
of persons . . . that is conducted by the Federal government or any other authorized person.” 49
C.F.R. 88 1520.5(b)(1)&(2), 1520.5(b)(9) (emphasis added), 1520.9. Defendants maintain that
plaintiff’s Amended Complaint can be dismissed for lack of jurisdiction based on information
that is in the public domain, including declarations. However, upon this Court’s request,
defendants can provide it the Screening Checkpoint SOP for in camera, ex parte review.

2 The SOP has been revised over the years when TSA has made a final determination
that a change to the uniform security screening procedures is necessary in carrying out its
mission. Kair Decl. 12. For example, in 2004, the SOP was formally revised to include
changes to the pat-down protocols for passengers after terrorists destroyed two Russian aircraft
using explosives concealed on female passengers; and in 2006, the SOP was formally revised to
include the ban on liquids in carry-on luggage, following the liquid explosive terrorist plot
regarding flights originating in the U.K. Id.

® The two types of AIT machines that TSA has approved and directed for use in primary
screening, via the Screening Checkpoint SOP, are known as “millimeter wave” (which use radio
waves) and “backscatter x-ray” (which use very small amounts of x-ray) walk-through machines.
Kair Decl. 113, 15-17.



When TSA deploys an AIT machine to a screening checkpoint, signs are also placed at
the checkpoint to inform passengers of the use of the AIT machines prior to the passengers’
screening. Kair Decl. § 21. This notice also advises passengers that they may decline AIT
screening and opt to be screened by a pat-down instead. 1d. The pat-down procedure has been
revised by the Screening Checkpoint SOP to account for the latest intelligence regarding
non-metallic threats. 1d. 11 22-23.

Passenger compliance with security procedures, including those directed by the
Screening Checkpoint SOP, is a mandatory precondition for boarding and flying. 49 C.F.R.

88§ 1540.105(a)(2) (prohibiting individuals from entering a secured or sterile airport area
“without complying with the systems, measures, or procedures being applied to control access
to, or presence or movement in, such areas.”); 1540.107(a) (*“No individual may . . . board an
aircraft without submitting to the screening and inspection of his or her person . . . in accordance
with the procedures being applied to control access to that area or aircraft . . . .”); see also 49
U.S.C. 88 44901-44903. If the Administrator of TSA determines that *“a particular threat cannot
be addressed in a way adequate to ensure . . . the safety of passengers and crew of a particular
flight,” he *“shall cancel the flight or series of flights.” 49 U.S.C. § 44905(b).

B. Special Review of Orders Related to Aviation Security

Title 49 of the U.S. Code (covering Aviation Programs) contains a judicial review
provision pertaining to “orders” by the Secretary of Transportation (or, in particular, Under
Secretary of Transportation for Security) issued “in whole or in part” under Part A (Air

Commerce and Safety) or Part B (Airport Development and Noise) of Subtitle VII of Title 49, or



subsection (1) or (r)* of 49 U.S.C. § 114. See 49 U.S.C. § 46110(a). Under this judicial review
provision, a person “disclosing a substantial interest in [such] an order” may apply for review of
the order by filing a petition in the U.S. court of appeals for the circuit in which he resides or in
the Court of Appeals for the D.C. Circuit. The court of appeals “has exclusive jurisdiction to
affirm, amend, modify, or set aside any part of the order and may order the [Administrator] to
conduct further proceedings.” Id. § 46110(c). The Screening Checkpoint SOP at issue in this
case constitutes TSA’s “final agency decision,”and is thus an order “reviewable by a United
States Court of appeals under 49 U.S.C. 8 46110.” Kair Decl. { 11.
1. FACTUAL BACKGROUND

In his Amended Complaint, plaintiff raises a single claim under the Fourth Amendment,
alleging that TSA’s use of AIT scanners and the alternative pat-down procedure at airport
security checkpoints violate his constitutional rights. Am. Compl. {1 88-94. Plaintiff alleges
that he flew from Denver to San Diego last fall with his daughters and their friend. Id. § 12-13.
He alleges that he went through the Denver TSA checkpoint and chose the line with a
conventional metal detector, as opposed to a scanner, without incident. 1d. § 24-28. He further
alleges that on the flight back from San Diego, he was required to go through either a scanner or
an “enhanced patdown regime.” Id. § 38. Plaintiff refused to enter the scanner, on behalf of
himself, his children, and his family friend. 1d. § 39. They were then led to a pat-down area, and
Plaintiff acquiesced to the pat down “[u]nder great duress.” 1d.  47.

Plaintiff seeks a permanent injunction against use of either technique without probable

* Although section 46110 refers to “subsection (1) or (s) of section 114,” subsection (s)
of section 114 was later renumbered as subsection (r). See Pub. L. 110-161, Div. E, § 568(a).

-7-



cause or reasonable suspicion that criminal activity is afoot. Am. Compl. Prayer For Relief {{ 1-
3. Plaintiff seeks only injunctive relief regarding the screening procedures; he does not seek
monetary relief. See id. Prayer for Relief.

ARGUMENT

l. PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED BECAUSE
JURISDICTION IS PROPER ONLY IN THE COURT OF APPEALS

A. Elements and Burden of Proof.

Plaintiff has the burden of proof to show that the Court has jurisdiction over his claim.
“The party invoking federal jurisdiction bears the burden of establishing such jurisdiction as a
threshold matter.” Radil v. Sanborn Western Camps, Inc., 384 F.3d 1220, 1224 (10th Cir. 2004);
see also Merida Delgado v. Gonzales, 428 F.3d 916, 919 (10th Cir. 2005).

“*[F]ederal courts are tribunals of limited jurisdiction with only those powers conferred
by Congress.”” Castaneda v. I.N.S., 23 F.3d 1576, 1580 (10th Cir. 1994) (quoting Wyeth Lab. v.
United States Dist. Court, 851 F.2d 321, 324 (10th Cir.1988)). “If an act can be performed by a
[federal] court, it is because it was permitted and not because it was not prohibited by Congress.
Federal courts operate only in the presence rather than the absence of statutory authority.” Id.
See also City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336 (1958) (Congress “may
prescribe the procedures and conditions under which, and the courts in which, judicial review of
administrative orders may be had.”). “*[I]f there is any ambiguity as to whether jurisdiction lies
with a district court or with a court of appeals we must resolve that ambiguity in favor of review
by a court of appeals.”” Nat’l Parks & Conservation Ass’n v. FAA, 998 F.2d 1523, 1529 (10th

Cir. 1993) (quoting Suburban O'Hare Com'n v. Dole, 787 F.2d 186, 192 (7th Cir. 1986)).



In reviewing a facial challenge to the existence of subject matter jurisdiction under Rule
12(b)(1), the Court must accept the well-pled allegations of the Complaint as true. Holtv.
United States, 46 F.3d 1000, 1002 (10th Cir. 1995). However, in assessing its jurisdiction, the
Court has wide discretion to consider extra-pleading facts, such as those set forth in affidavits,
and if necessary may resolve disputed jurisdictional facts, without converting the motion to one
for summary judgment. Id. at 1003. Rule 12(b)(1) of the Federal Rules of Civil Procedure
requires a court to dismiss a claim if the court lacks subject matter jurisdiction.® A plaintiff must
allege facts sufficient to show jurisdiction and has the burden of showing that his claim is
properly before the Court. McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189
(1936).

B. Elements Plaintiff Cannot Establish.

Plaintiff cannot meet his burden to establish that the Court has subject matter jurisdiction.
Plaintiff has challenged TSA’s security screening procedures — i.e., the Screening Checkpoint
SOP, which requires passengers to be screened via AIT machines or standard pat-downs. He has
therefore challenged an “order” issued by TSA that only the court of appeals has exclusive
jurisdiction to review. 49 U.S.C. § 46110(c).

Plaintiff’s challenge to TSA’s security screening procedures must be dismissed because

the court of appeals have exclusive jurisdiction over such actions. The Federal Aviation Act

> Because this court lacks jurisdiction over this action, as explained herein, there is no
occasion to now review whether plaintiff has standing, has stated a claim upon which relief
could be granted or the underlying merits of his claims, which defendants would properly contest
in the court of appeals. See Cunningham v. BHP Petroleum Great Britain PLC, 427 F.3d 1238,
1245 (10th Cir. 2005) (“because the district court never had jurisdiction over the case, it had no
power to rule on any substantive motions or to enter judgment in the case”).
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provides that orders issued under Part A (“Air Commerce and Safety”) or Part B of Title 49,
Subtitle VI, are subject to review only in the court of appeals. Specifically, 49 U.S.C.
§ 46110(a) states, in relevant part:
[A] person disclosing a substantial interest in an order issued by the Secretary of
Transportation (or the Under Secretary of Transportation for Security with respect to
security duties and powers designated to be carried out by the Under Secretary or the
Administrator of the Federal Aviation Administration with respect to aviation duties and
powers designated to be carried out by the Administrator) in whole or in part under this
part, part B, or subsection () or [(r)] of section 114 may apply for review of the order by
filing a petition for review in the United States Court of Appeals for the District of
Columbia Circuit or in the court of appeals of the United States for the circuit in which
the person resides or has its principal place of business . . .
This section further states that the courts of appeals have “exclusive jurisdiction to affirm,
amend, modify or set aside any part of [such an] order.” 1d. § 46110(c).
Thus, pursuant to section 46110, only circuit courts may consider challenges to final
orders described in the statute, which include orders issued by FAA or TSA® concerning air

commerce and safety, including aviation security. See United States v. McBride, 788 F.2d 1429,

1432 (10th Cir. 1986) (“Congress has provided that judicial review of orders of the FAA and

® As quoted supra, the statute refers to “Under Secretary of Transportation for Security
with respect to security duties and powers designated to be carried out by the Under Secretary.”
See 49 U.S.C. § 46110(a). When TSA was created, Congress appointed the Under Secretary of
Transportation for Security as the head of TSA. 49 U.S.C. § 114(b)(1). In 2002, TSA was
transferred from the Department of Transportation to the Department of Homeland Security. See
6 U.S.C. 88 203(2), 551(d). Statutory references to the Under Secretary for Transportation
Security are now deemed as referring to TSA and its Administrator. See id. 88 552(d), 557;
49 C.F.R. § 1500.3 (stating that the Administrator of TSA is the Under Secretary of
Transportation for Security). Accordingly, courts have universally recognized that section
46110 applies to orders issued by TSA. See, e.g., Gilmore v. Gonzales, 435 F.3d 1125, 1132-34
(9th Cir. 2006), cert. denied, 549 U.S. 1110 (2007); In re Sept. 11 Lit., 236 F.R.D. 164, 174
(S.D.N.Y. 2006) (characterizing the provision’s application to TSA orders as being “without
dispute”).
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NTSB shall be by direct appeal exclusively to the courts of appeals.”);’ Zoltanski v. FAA, 372
F.3d 1195, 1196 (10th Cir. 2004) (exercising jurisdiction over challenge to fee imposed for
violating security measures at airport). If such a claim is presented in a district court, it must be
dismissed for lack of subject matter jurisdiction. See Gilmore, 435 F.3d at 1133 (district court
lacked jurisdiction to review TSA directive requiring passengers to present identification or be
subject to search); Merritt v. Shuttle, Inc., 245 F.3d 182, 187 (2d Cir. 2001) (“By its terms,
Section 46110(c) precludes federal district courts from affirming, amending, modifying, or
setting aside any part of such an order.”); Green v. Brantley, 981 F.2d 514, 516 (11th Cir. 1993)
(district court lacked subject matter jurisdiction over claim challenging FAA order); City of
Rochester v. Bond, 603 F.2d 927, 939 (D.C. Cir. 1979) (affirming lower court’s dismissal of
challenge to FAA order for lack of subject matter jurisdiction).

The security screening procedure challenged here — i.e., the Screening Checkpoint SOP,
which requires passengers to be screened via AIT machines or standard pat-downs — is an order
that falls within section 46110’s exclusive jurisdictional channel to the court of appeals.

First, the Screening Checkpoint SOP falls within the ambit of Section 46110 because it
was issued by the Administrator of TSA “in whole or in part under” Title 49, Subtitle VII, Part A
(“Air Commerce and Safety”), and pertains to “security duties and powers designated to be

carried out by the [TSA Administrator].”® See 49 U.S.C. § 46110(a). Under 49 U.S.C.

" The judicial review provision of section 46110 was previously codified at 49 U.S.C.
8 1486, which was the statute at issue in McBride and other earlier cases. “The statutes do not
materially differ.” Ass’n of Citizens to Protect & Pres. the Env’t v. FAA, 287 F. App’x 764, 766
n.3 (11th Cir. 2008).

& Section 46110 encompasses orders issued in whole or in part under Title 49, Subtitle
VII, Part A (49 U.S.C. 88 40101 — 46507), Part B (49 U.S.C. §8 47101-47533), and 49 U.S.C.
8§ 114(1) or (r). See 49 U.S.C. § 46110(a).
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88 44901-44903 and 44925 (statutes within Part A), Congress requires TSA to provide for the
screening of all passengers and property on passenger aircraft, and to prioritize the deployment
of new technologies that can detect nonmetallic explosives at airport screening checkpoints. TSA
regulations mandate that passengers comply with screening procedures before entering the
“sterile area” of an airport or boarding an aircraft. 49 C.F.R. 88 1540.107(a), 1540.105(a)(2); see
also 49 U.S.C. 8§88 44901-44903. To enforce these statutory and regulatory mandates, the
Administrator of TSA issued the Screening Checkpoint SOP. Kair Decl. {{ 7-13, 15, 23. The
issuance of the Screening Checkpoint SOP is also plainly part of the “security duties and powers
designated to be carried out by the [TSA Administrator],” as the TSA Administrator is explicitly
charged with “carrying out chapter 449 [of Title 49], relating to civil aviation security, and
related research and development activities,” 49 U.S.C. § 114(d)(1), and with “screening
operations,” including “day-to-day Federal security screening operations for passenger air
transportation and intrastate air transportation,” id. § 114(e)(1).

Second, the Screening Checkpoint SOP constitutes an “order” under section 46110. As
the Tenth Circuit has noted, “in determining which orders fall under the FAA Act, the term
‘order’ shall be construed broadly.” Nat’l Parks & Conservation Ass’n, 998 F.2d at 1527. See
also Aviators for Safe & Fairer Regulation, Inc. v. FAA, 221 F.3d 222, 225 (1st Cir. 2000)
(noting that “[t]he term “order’ is read expansively in review statutes generally and [section
46110] specifically”) (citations omitted). For an agency action to be an “order” under section
46110, it “must mark the consummation of the agency’s decisionmaking process,” and it “must
determine rights or obligations or give rise to legal consequences.” Safe Extensions, Inc. v. FAA,

509 F.3d 593, 598 (D.C. Cir. 2007) (quoting City of Dania Beach v. FAA, 485 F.3d 1181, 1187
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(D.C. Cir. 2007)) (internal quotation marks omitted). Although an agency action must be “final”
to fall under section 46110, it “need not be a formal order, the product of a formal decision-
making process, or be issued personally by the Administrator.” Aerosource, Inc. v. Slater, 142
F.3d 572, 578 (3d Cir. 1998); see also Aviators for Safe & Fairer Regulation, 221 F.3d at 225-26
(reviewing FAA order that was not the product of notice-and-comment rulemaking).

The Screening Checkpoint SOP issued on September 17, 2010 and implemented on
October 29, 2010, meets both of these criteria. It “mark[s] the consummation of the agency’s
decisionmaking process” because it is “not . . . of a merely tentative or interlocutory nature.”
Village of Bensenville v. FAA, 457 F.3d 52, 68 (D.C. Cir. 2006) (quoting Bennett v. Spear, 520
U.S. at 177-78 (1997)). Nor is it “open to further consideration, or conditional on future agency
action.” See City of Dania Beach, 485 F.3d at 1188."" It sets forth mandatory procedures that
TSA personnel must apply in screening passengers, and which passengers must follow. Kair
Decl. 1 10. Moreover, like prior revisions, the current SOP was issued only after TSA made a
final determination that changes to the standard procedures were necessary to maximize security
and minimize passenger inconvenience and invasiveness in response to evolving threats. Kair
Decl. 1 12. Accordingly, it represents the consummation of agency decisionmaking. Cf. Mass.
v. U.S. Nuclear Regulatory Comm’n, 878 F.2d 1516, 1519-20 (1st Cir. 1989) (noting that a

relevant consideration in determining finality under the Hobbs Act is “whether the process of

1 That the current SOP is a revised version of previous SOPs, and that it will, at some
point, be superseded by an updated SOP, does not defeat the current SOP’s status as a final
order. Accord City of Dania Beach, 485 F.3d at 1188-89 (holding that an FAA letter that “at the
very least . . . provide[d] a new interpretation of [a] program in light of . . . changed
circumstances” was a final order); City of Alexandria v. Helms, 728 F.2d 643, 646 (4th Cir.
1984) (holding that “the duration of the [agency] action . . . is not relevant to determining
whether the action was final” under the predecessor to section 46110).
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administrative decisionmaking has reached a stage where judicial review will not disrupt the
orderly process of adjudication”) (quoting Port of Boston Marine Terminal Ass’n v.
Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970)).

Similarly, the SOP “determine[s] rights or obligations” and “give[s] rise to legal
consequences.” Safe Extensions, 509 F.3d at 598 (quoting City of Dania Beach, 485 F.3d at
1187). The Screening Checkpoint SOP sets forth the rules that airline passengers must follow; if
passengers do not comply with the procedures set forth in the SOP, by virtue of 49 C.F.R.

88 1540.105 and 1540.107, they are not permitted to enter the “sterile area” of an airport or to
board a plane. See Kair Decl. § 10; see also Zoltanski, 372 F.3d 1195 (upholding fine when
individual entered sterile area without allowing handbag to undergo explosives-trace-detection
test at security checkpoint); City of Dania Beach, 485 F.3d at 1188 (holding that a letter was a
final order because it provided “marching orders”).

Thus, when viewed against these standards, the Screening Checkpoint SOP constitutes an
order that must be reviewed by a court of appeals under section 46110, because it represents a
final definitive statement of the agency’s screening procedures and requirements at airport
checkpoints. The SOP is not merely a draft or a proposal; rather, it sets forth the uniform
standards and procedures that airport security screening officers must impose on air travelers,
and thus it imposes an “obligation” upon all those affected. At least one challenge to AIT has
already been filed directly in the United States Court of appeals for the District of Columbia,

pursuant to section 46110. See EPIC v. Napolitano, Case No. 10-1157 (D.C. Cir.).*?

12 Several circuits have said that “there must be ‘an administrative record’ for agency
action to be a reviewable order under section 46110.” Aviators for Safe & Fairer Reg., Inc., 221
F.3d at 225. In order to proceed with such a review, the requisite record “need not be substantial
so long as the agency's position is definitive and clearly expressed,” and even something as short
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That the SOP is not publicly available is immaterial to its status as an “order” under
section 46110, as numerous courts have recognized. See Gilmore, 435 F.3d at 1130-31, 1133 &
n.8 (finding non-public security directive constituted an “order” which did not have to be
provided to plaintiff); Green v. TSA, 351 F. Supp. 2d 1119, 1127 (W.D. Wash. 2005) (hereinafter
Green v. TSA) (same). Similarly, that plaintiff “[was] not [a party] to the proceedings from
which the order[] . . . arose” also “do[es] not matter,” because “[s]tatutory review is. .. an
adequate means of reviewing [plaintiff’s] allegations.” City of Rochester, 603 F.2d at 936.
Consequently, the court in Scherfen v. DHS, No. 08-1554, 2010 WL 456784 (M.D. Pa. Feb. 2,
2010) found that TSA’s security directive, which established the security protocols for
individuals on the No-Fly and Selectee lists, as well as the agency’s review of an individual’s
status vis-a-vis those lists, each constituted an “order” under section 46110, notwithstanding the
fact that plaintiffs did not have access to the actual security protocols and the agency did not
disclose their status vis-a-vis the No-Fly or Selectee list. Id. at *10-11.

The issuance of the Screening Checkpoint SOP bears a striking resemblance to other
TSA and FAA actions which have been held, under similar circumstances, to constitute orders
that are reviewable only in a court of appeals. For example, in Gilmore v. Gonzales, the plaintiff

raised a constitutional challenge to TSA’s passenger identification policy, which had required

as a single letter would suffice. 1d. (citing cases and stating that “[i]n any event, an inadequate
record is more likely to be a basis for setting aside final agency action than for [the appellate
court] refusing to review it”). In this respect, Defendants note that the Screening Checkpoint
SOP, as well as other documents created and reviewed by TSA in connection with the SOP,
would constitute a sufficient administrative record for review of Plaintiff's claims. Indeed, in
response to another challenge against TSA's use of AIT scanners that was brought directly in the
court of appeals pursuant to section 46110, Defendants have filed an administrative record. See
EPIC v. Napolitano, Case No. 10-1157 (D.C. Cir.), Doc. No. 1269737 (certified index to record).
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airline passengers to present identification or be subjected to a more intensive “selectee”
screening search. 435 F.3d at 1130. The Ninth Circuit held that the identification policy —
which was issued via a non-public security directive and enforced upon passengers by airport
security personnel — was a final order within the meaning of section 46110 because it
“prevent[ed] from air travel those who, like Gilmore, refused to comply with the identification
policy,” and therefore had a ““direct and immediate’ effect” on the plaintiff. 1d. at 1133.* See
also Scherfen, 2010 WL 456784, at *10-11 (finding that district court lacked subject matter
jurisdiction, pursuant to section 46110, to review TSA security directive regarding No-Fly and
Selectee lists and alleged placement of individuals on those lists); Green v. TSA, 351 F. Supp. 2d
at 1127-28 (finding that section 46110 precluded the district court from reviewing plaintiffs’
challenge to the non-public security directives which required airport screeners to take specific
security measures with respect to persons identified on TSA’s No-Fly or Selectee lists).
Likewise, in Thomson v. Stone, No. 05-70825, 2006 WL 770449 (E.D. Mich. Mar. 27,
2006), where an airline passenger raised a Fourth Amendment challenge to the pat-down
procedures used to screen her because her prosthetic leg routinely set off airport metal detectors,
the district court held that it lacked jurisdiction. 2006 WL 770449, at *6. The court in Thomson
found that the plaintiff’s claims necessarily involved TSA’s Standard Operating Procedure for
screening passengers with disabilities, which the court concluded was only reviewable by a court

of appeals under section 46110. Id. at *3-4, *6. Similarly, in Sima Products Corporation v.

3 The Gilmore court utilized the authority in 28 U.S.C. § 1631 to transfer to itself
plaintiff’s case — which had initially been filed in the district court and dismissed with prejudice
— treating the matter as if it had been initially filed in the court of appeals. See Gilmore, 435 F.3d
at 1133-34. This same provision would apply to a transfer of this case from this Court to the
court of appeals.
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McLucas, 612 F.2d 309 (7th Cir. 1980), the court of appeals held that it had exclusive
jurisdiction to review a challenge to an informal FAA rule concerning the use of X-ray devices
for inspecting carry-on baggage. 1d. at 312-15; see also Zoltanski, 372 F.3d at 1196 (appeals
court exercised jurisdiction under section 46110 over plaintiff’s challenge to a monetary fine for
failing to comply with certain screening procedures including submitting personal property for
explosive detection screening).

Just like the security directives and screening requirements at issue in the aforementioned
cases — which were all final policies that imposed binding requirements or conditions on airline
passengers — the Screening Checkpoint SOP represents a definitive statement of agency policy
that, together with 49 C.F.R. 88 1540.105 and 1540.107, affects the rights of travelers who may
not fly by commercial airline if they do not abide by the requirements it imposes. Accordingly,
the SOP is a final order of TSA that is only reviewable under section 46110.

Indeed, at least one district court has already expressed its view that a nearly identical
challenge to the same Screening Checkpoint SOP should be made in the first instance in the
court of appeals. In Blitz v. Napolitano, the district court denied the plaintiffs’ motion for a
temporary restraining order and preliminary injunction challenging TSA’s use of AIT scanners
and pat-downs under the Fourth Amendment, in large part because the court found that it likely
lacked jurisdiction under section 46110. See Blitz v. Napolitano, Case No. 10-930 (M.D.N.C.
Dec. 10, 2010), Doc. Nos. 10 & 11 (Transcript of Oral Proceeding at 52-62, attached as Exhibit
2). Specifically, the Court found that “it is, at best, unclear at this point whether this Court has

jurisdiction to adjudicate plaintiffs’ claims. When | say “at best,” what | mean by that is it seems
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to me | do not[,]” and that “[t]he [Screening Checkpoint] SOP on this record appears to meet the
criteria set forth in Section 46110(a)[.]” Id. at 53, 54.

Although the jurisdictional inquiry should be wholly resolved based on the SOP’s status

under section 46110, even if this Court were to find that the Complaint somehow does not
challenge the SOP directly, it would still lack jurisdiction over plaintiff’s claims because they are
“inescapably intertwined” with the SOP. Statutes “such as Section 46110(c) that vest judicial
review of administrative orders exclusively in the court of appeals also preclude district courts
from hearing claims that are ‘inescapably intertwined” with the review of such orders.”
Merritt, 245 F.3d at 187. See also Nat’l Parks & Conservation Ass’n, 998 F.2d at 1528-29
(finding appellate court jurisdiction to decide challenge to Bureau of Land Management’s
actions because those actions facilitated FAA order); Green, 981 F.2d at 521 (plaintiff could not
bypass the exclusive review provisions of section 46110's predecessor because merits of his
Bivens claim were inextricably intertwined with review of FAA’s order). A claim is
“inescapably intertwined” with an “order” under exclusive jurisdiction of the appeals courts if
the alleged injury underlying the claim stems from such an order. Merritt, 245 F.3d at 187
(citing City of Tacoma, 357 U.S. at 336, 339); see Gilmore, 435 F.3d at 1133 n.9; Green, 981
F.2d at 521; Scherfen, 2010 WL 456784, at *11-13."

¥ The district court in Blitz also found that the plaintiffs did not show that they “are

likely to succeed on the merits with respect to the reasonableness of the challenged screening
procedures.” See Blitz, supra, Hr’g Tr. at 57.

> In Ibrahim v. DHS, 538 F.3d 1250 (9th Cir. 2008), the court reaffirmed its conclusion
in Gilmore, holding that “section 46110 stripped the district court of the jurisdiction it would
otherwise have had over Ibrahim’s APA claim regarding [TSA’s] policies and procedures
implementing the No-Fly List.” Id. at 1257. The court, however, questioned the applicability of
the “inescapably intertwined” doctrine to actions by agencies not covered under section 46110.
Id. at 1254-56 (finding that the No-Fly list itself — as opposed to the TSA security directive
which compels airlines to screen passengers against the list — was not intertwined with an
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Here, the Complaint’s substantive claims are directed at the TSA screening policies that
are embodied and implemented in the Screening Checkpoint SOP. See Am. Compl. 11 34-57;
72-73 (describing TSA procedures and naming defendants as those with “authority over TSA
policies and procedures related to airport security measures”). Thus, although the Complaint
does not mention the SOP specifically, it necessarily challenges the SOP. Any of the alleged
constitutional injuries that plaintiff has asserted — from having to go through the AIT scanner or
be subjected to a pat-down, and any consequences that he claims may result —would not have
existed but for the issuance of the SOP. Therefore, if not a direct challenge to the SOP itself,
these claims are inescapably intertwined with the SOP.

Accordingly, to the extent that plaintiff seeks to maintain this action in district court, it
constitutes a collateral attack on the SOP that is not permitted by section 46110. When an
exclusive review statute such as section 46110 applies to agency orders, collateral attacks against
such orders in a forum other than the one designated by the statute are impermissible. See
McBride, 788 F.2d at 1432 (finding that FAA order “was not subject to collateral attack in
district court”); Green, 981 F.2d at 521 (finding that a Bivens claim “constitute[d] an
impermissible collateral challenge to the agency order, and [that] the district court lack[ed]

subject matter jurisdiction.”); Gaunce v. deVincentis, 708 F.2d 1290, 1292-93 (7th Cir. 1983)

“order” for purposes of section 46110, because the list was not created by TSA, but rather by a
component of the FBI, which is not an agency named in section 46110). But see Nat’l Parks &
Conservation Ass’n, 998 F.2d at 1528-29 (finding appellate court jurisdiction over Bureau of
Land Management decision, which would normally be heard in district court, because that
decision facilitated FAA action over which appellate courts had exclusive jurisdiction);
Scherfen, 2010 WL 456784, at *12-13 (disagreeing with Ibrahim and finding that even the No-
Fly list is intertwined with TSA orders and thus only reviewable by the court of appeals).
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(finding that constitutional challenge in district court to FAA order was impermissible collateral
attack).

That plaintiff characterizes his claims as a constitutional challenge, rather than a petition
for review of the SOP, is immaterial, because the phrasing of a Complaint cannot “avoid the bar
of a clearly applicable jurisdictional statute.” United Transp. Union v. Norfolk & Western R.
Co., 822 F.2d 1114, 1120 (D.C. Cir. 1987) (noting that to hold otherwise would enable a
“complainant’s own description of its theory to determine the forum with jurisdiction”).
Moreover, the claims plaintiff raises — constitutional challenges to the SOP — and the relief he
seeks — enjoining TSA from using AIT, pat-downs, or both — are within the jurisdiction of the
court of appeals. As a consequence, plaintiff cannot bring them here. Compare Beins v. United
States, 695 F.2d 591, 597-98 (D.C. Cir. 1982) (finding district court jurisdiction over FTCA
claims for damages based on the FAA’s allegedly negligent denial of certain airman medical
certificates, on the grounds that a court of appeals would not have jurisdiction over negligence
claims and could not provide damages), with Thunder Basin Coal Co. v. Reich, 510 U.S. 200,
213-15 (1994) (finding jurisdiction in the circuit courts where the “petitioner’s statutory and
constitutional claims here can be meaningfully addressed in the Court of Appeals”).

Moreover, permitting constitutional challenges to TSA orders to proceed in district court
would defeat Congress’s purpose in enacting section 46110. As the D.C. Circuit has explained:
The rationale for statutory review is that coherence and economy are best served
if all suits pertaining to designated agency decisions are segregated in particular

courts. The choice of forum is, as we have said, for Congress and we cannot

imagine that Congress intended the exclusivity vel non of statutory review to

depend on the substantive infirmity alleged. The policy behind having a special

review procedure in the first place similarly disfavors bifurcating jurisdiction over

various substantive grounds between district court and the court of appeals. The
likelihood of duplication and inconsistency would exist in either case.
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City of Rochester, 603 F.2d at 936. See also Nat’l Parks & Conservation Ass’n, 998 F.2d at
1529 (finding that a “bifrucated suit could result in inconsistency, duplication and delay”). Thus,
it has been widely held that section 46110 directs, to the courts of appeals, exactly the sorts of
constitutional claims at issue here, including, most recently, nearly identical claims to those
alleged by Plaintiff. See Ex. 2 (Blitz Transcript) at 53-54 (Fourth Amendment challenge to AIT
and pat-downs); see also Gilmore, 435 F.3d at 1129-30 (Fourth Amendment, due process, and
right to travel claims); Gaunce, 708 F.2d at 1293 (due process challenge to FAA procedures);
Nelson v. DHS, No. 06-0050, 2007 WL 1655344, at *2 (W.D. Va. June 7, 2007) (constitutional
challenge to TSA requirement that drivers licensed to transport hazardous materials must be
fingerprinted); Thomson, 2006 WL 770449, at *6 (Fourth Amendment challenge to TSA
screening procedures); Green v. TSA, 351 F. Supp. 2d at 1127 (Fourth and Fifth Amendment
challenges to TSA No-Fly list).

In sum, plaintiff clearly challenges an order that was issued by the Administrator of TSA
concerning aviation and security matters, and as such, his challenge can only be heard in the
court of appeals pursuant to section 46110. Even if there was any ambiguity on this point — and
defendants contend there is none — the ambiguity must be resolved “in favor of review by a court
of appeals.” Nat’l Parks & Conservation Ass’n, 998 F.2d at 1529. This Court accordingly lacks

subject matter jurisdiction, and the Amended Complaint should be dismissed.*

16 As this Court lacks jurisdiction under section 46110, it would be for the court of
appeals in the first instance to review all other matters, including standing. Cf. High Country
Citizens Alliance v. Clarke, 454 F.3d 1177, 1193 (10th Cir. 2006) (“In light of our jurisdictional
ruling, we need not reach the issue of whether the Plaintiffs have standing under Article 111”).

Because plaintiff seeks “forward-looking” injunctive relief, he would face a high hurdle in
showing that any injury to himself is “certainly impending.” Whitmore v. Arkansas, 495 U.S.
149, 158 (1990) (allegations of possible future injury are not sufficient); City of Los Angeles v.
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CONCLUSION
For the foregoing reasons, plaintiff’s Amended Complaint should be dismissed.
Dated: March 11, 2011 Respectfully submitted,
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Lyons, 461 U.S. 95, 102 (1983) (injuries suffered in the past do not confer standing for injunctive
relief). Plaintiff has not alleged a certainly impending injury, as he does not allege that he plans
on traveling in the future. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 564 (1992)
(rejecting standing premised on an alleged intent to travel in the future “without any description
of concrete plans, or indeed even any specification of when the some day will be”). Moreover,
there is nothing more than a possibility that plaintiff will be subjected to the allegedly injurious
screening methods in the imminent future. AIT scanners are not deployed to all airports, and
even where deployed, they are not used in all screening lanes. See Am. Compl. 1 17-28
(Plaintiff chose to pass through conventional metal detector at Denver airport without incident);
Kair Decl. 11 19, 20, 24; http://www.tsa.gov/approach/tech/ait/fags.shtm (list of airports that
currently have AIT). Nor would Plaintiff have standing as to a particular type of screening
process (such as the pat-down), if he has other options available to him. See Pub. Util. Dist. No.
1v. FERC, 272 F.3d 607, 616-17 (D.C. Cir. 2001); Fire Equip. Mfrs. Ass'n v. Marshall, 679 F.2d
679, 682 n.5 (7th Cir. 1982) (“[P]etitioners cannot allege an injury from one of the options where
they can choose another which causes them no injury”). Moreover, that TSA is currently
conducting a pilot program of new AIT scanner software that addresses Plaintiff’s privacy
concerns by eliminating passenger-specific images also counsels against a finding of standing
since it further calls into question whether Plaintiff would suffer a certainly impending
injury-in-fact. See Press Release, TSA Begins Testing New Advanced Imaging Technology
Software, http://www.tsa.gov/press/releases/2011/0201.shtm (Feb. 1, 2011).
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