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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger

Civil Action No. 11-cv-00102-MSK-KLM

DANIEL MARTINEZ, JR,;
NATHAN MARTINEZ,
DANIEL MARTINEZ IlI; and
JONATHAN MARTINEZ,

Plaintiff,
V.
JASON VALDEZ,
ROBERT MARTINEZ,
ROBERT MOTYKA, and
BRYCE JACKSON,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART MOTION
FOR NEW TRIAL AND GRAN TING IN PART MOTION FOR ATTORNEY FEES

THIS MATTER comes before the Court pursuant to the Plaintiffs’ Motion for
Prejudgment Intereg# 140) and the Defendants’ respor{g€l47) the Defendants’ Motion for
New Trial or Remittitu(# 145 as amende#l 146) the Plaintiffs’ responsg@t 148) and the
Defendants’ reply# 153) and the Plaintiffs’ Motion for Attorney Fees and Cd$t456) the
Defendants’ respongé 172) and the Plaintiffs’ reply# 175 as supplementeti 176)

FACTS

The Court assumes the reader’s familiarityhvihe proceedings to date. Thus, it offers
only a limited factual summary here and elates as necessary in the analysis.

This action arises from an incident tloaturred on January 9, 2009. On that date, the

Defendants, Denver Police Officers, went to the Plaintiffs’ residerstensibly to conduct a
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“knock and talk,” inquiring aboypossible criminal activity aurring in the neighborhood. The
parties sharply disputed the ensuing events, l&isitfficient to note thahe Defendants entered
the residence and a physical altercation ensusdeka the Plaintiffs and Defendants inside the
house. The Defendants eventually subdued thiati#fs and placed them under arrest. The
Defendants were charged with various formsrohinal assault, supported primarily by the
testimony of the Defendants. Plaintiffs Nathdartinez (“Nathan”) ad Daniel Martinez 11|
(“Daniel 111") proceeded to trial on those crimal charges and were acquitted by a jury; the
charges against the remainingf@eants were thereafter dropped.

The Plaintiffs commenced this civil actionaagst the Defendants,ising various claims
under 42 U.S.C. § 1983 arising from the Defendasmg'y into the residexe, the altercation, the
arrests, and the ensuing criminal prosecutione ddse proceeded to a jury trial in September
2014. The jury entered the following verdict:

Claim 1 - Unlawful entry: Verdict for the Plaintiffs aagainst Defendants Martinez and
Valdez; verdict in favor of Defendant Motyka.

Claim 2 — Use of Excessive ForceVerdict for all four Defendants, based on a finding
by the jury that the amount of forased by the Defendants was not excessive.

Claim 3 — False Arrest:Verdict for the Plaintiffs as against the individual officer
effecting each of their arrests.

Claim 4 — Malicious Prosecution Verdicts in favor of th Defendants as against all

Plaintiffs 2

! Daniel Martinez Jr. was arrested by Defenid@obert Martinez Nathan Martinez was

arrested by Defendant Motyka. Daniel lll svarrested by Defendant Jackson. Jonathan
Martinez was arrestday Defendant Valdez.



Claim 4a — Continued Malicious ProsecutionVerdict in favor of Plaintiff Jonathan

Martinez against Defendant Valdez.

Based on these verdicts, the jury awarttedfollowing damages against the following

Defendants:
Plaintiff Type of Defendant Defendant Defendant | Defendant
Damages Martinez Motyka Jackson Valdez
Actual $ 60,000 $0 $0 $ 40,000
Daniel Jr. Punitive $ 100,000 $ 62,500 $0 $ 100,000
Total $ 160,000 $ 62,500 $0 $ 140,000
Actual $ 25,000 $75,000 $0 $ 25,00(
Nathan Punitive $ 100,000 $ 62,500 $0 $ 100,000
Total $ 125,000 $ 137,500 $0 $ 125,000
Actual $25,000 $0 $ 40,000 $ 25,000
Daniel I Punitive $ 100,000 $ 62,500 $0 $ 100,000
Total $ 125,000 $ 62,500 $ 40,000 $ 125,000
Actual $ 25,000 $0 $0 $ 200,000
Johnathan|  Punitive $ 100,000 $ 62,500 $0 $ 300,000
Total $ 125,000 $ 62,500 $0 $ 500,000

The parties then filed the instant post-verdiotions. The Plaintiffs moved for an award

of prejudgment intereg# 140) suggesting that theo@Qrt apply the statutor§% interest rate of

2 The Verdict Form reflects that the juigund that Defendant Jackson did not make any

statements that led to the prosecution of PisnDaniel Martinez Jr. @aniel Jr.”) or Nathan
Martinez; that Defendants Motyka and Jacksaetegements concerning Plaintiffs Daniel Il and
Jonathan Martinez were supported by probalaluse (and that Defgants Martinez and

Valdez’'s statements were not); and that Defendants Martinez and Vatielments as to all
Plaintiffs were not made with malice.



C.R.S. § 13-21-101, resulting in a total agvaf approximately $ 340,000 in prejudgment
interest. The Defendants moved for a new trial and for remift@d5 as amende# 146)
arguing that: (i) a new trial shalibe granted because the jury&rdict is inconsistent and
irreconcilable, (ii) the total of $ 1.25 million in punitive damages is excessive and arbitrary, (iii)
new trial or remittitur is warranted with regardthe actual damage awards by the jury because
such awards are excessive and inconsistent wetevidence at trial. EnPlaintiffs also moved
for an award of attorney fees and cq$t456) seeking a total acdpproximately $ 478,000 in
attorney fees (plus an unspecified multiplier ttwéhe difficulty of the case) and approximately
$ 18,000 in costs.
ANALYSIS

A. Motion for New Trial

Because the Plaintiffs’ motions presupposevtirelict standing (in Wole or part), it is
appropriate to first consider the Defendantstioroseeking either a new trial or remittitur.

1. Internalinconsstency in the verdict

The Defendants first argue that the verdimuld be set asided a new trial granted
because the jury’s verdict is inherently inconsisnd irreconcilable in three different respects:
() the finding that all of the Defendants lacked @ole cause to arrest (Claim 3) is inconsistent
with the finding that Defendants Motyka and Jsmk had probable cause for the statements they
made later during the prosecution of Daniel dd Bathan Martinez, such that they were not
liable for malicious prosecution (Claim 4); (i)glinding that Defendant Mgka’s entry into the

residence was justified by exigent circumstancdaifCl) is inconsistent with the finding that

3 On March 3, 2015, the Clerk of the Court taxed c@sti62)in the amount of
$14,679.86. The Plaintiffs have not supplemented thetion identifying those costs that were
not taxed by the Clerk and arguing which saohts should nevertheless be awarded.
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no probable cause existed to artbst Plaintiffs (Claim 4), as Defiedlant Motyka testified that he
entered the residence to protBeffendant Valdez from being astted; and (iii) the finding that
Defendant Valdez engaged in malicious protenlby continuing the prosecution of Plaintiff
Jonathan Martinez (Claim 4a) is inconsisterthwine finding that Defendant Valdez did not
engage in the malicious proseautiof Jonathan initially (Claim). The Defendants argue that
the jury’s failure to follow an instruction on the verdict form is further evidence of jury
“confusion.”

Courts may set aside juryndécts that are fundamentally inconsistent, but they must do
so with great relueince and considerable defererto the jury’s factfindingJohnson v. Ablt
Trucking Co.412 F.3d 1138, 1143-44 (1 @ir. 2005). A new trial isvarranted only where “the
essential controlling findings ane conflict” and theres no “plausible thexy that supports the
verdict.” Id. The mere fact that it may be difficult teconcile apparentlgonflicting verdicts is
not, of itself, grounds for granting a new triddl. Relief is appropriate only when it is
impossible to reconcile the verdictil.

a. Failure to submit a trial transcript

Before turning to the merits of the Defent& argument, the Court must first address
two preliminary issues. Firghe Court notes that an attack on a jury verdict because it is
inherently inconsistent is a faetlly-intensive matter, requiringareful examination of the trial
record to ascertain precisely what evidence pr@sented in support of each claim and what
factual theories counsel presentedlosing arguments. Especiallycases such as this, where
the operative facts were highly disputed arelkby evidence was testimonial rather than
documentary, it is nearly impossible to prasarch a challenge without supplying a trial

transcript. It is not sufficient for counselpgoesent such a motion relying entirely on counsel’s



recollections and characterizations of the testimony, rather than by mesgeidic citations to
and quotations from the trial rech such recollections and chateizations are often mistaken
about the precise content of the testimony, skkewenflated with statements made by witnesses
outside of trial, or otherwésunreliable in a host of wajs.Moreover, the failure to supply a
transcript prevents a party from specificallyrogtithe Court to the particular location in the
record where the evidence may be found; generakemfes to “witnesses testified that . . .” or
even “witness X testified that . “ require the Court to canvase record and speculate about
which particular statements by a witness theypa relying upon. This improperly requires the
Court to adopt the role of advocate.

Accordingly, a party seeking to set asadeerdict on the grounds of inconsistency will
almost always be required to supply the Court witranscript of the penent portions of the
record (as will a party opposing such a motioBgcause the Defendants here did not file a
transcript of the trial and havelied solely upon their own recatigons and charaerizations of
the trial testimony, the Court denies the Defendants’ motion for that reason alone. (Nevertheless,
for purposes of completeness, the Court will proceed to discuss the Defendants’ motion in light
of the record as reflected fhe unofficial rough transcript praped by the Court Reporter during
trial.)

b. Failure to timely object to verdict

The second threshold issue concerns thafiffai contention that the Defendants have
waived any ability to seek a new trial basedaarinconsistent verdict because they failed to

object to the verdict on that ground priorthe Court discharging the jury. Johnsonthe 18’

4 This is precisely the case here: bottesipresent counsel’s own recollections and

characterizations of the facts,ttas discussed below, careful rewiof the recoraften does not
support such contentions.



Circuit explained that “a party waives the righitobject to inconsistergs in a general verdict
with special interrogatories if it does not objecttbat ground before the jury is discharged,”
requiring the court to conduct only a plarror review of the verdictid. at 1141. It went on to
note that “[w]hen the jury returresspecial verdict, however, a par$ not required to object to
inconsistencies in the verdict before the jurdischarged in order to preserve the issud.”
Thus, the parties’ first point of dispute is @ther the Court requestdte jury to return a
“general verdict with special intemgatories” or a “special verdict.”

A “general verdict” is one that “requiresetfury to announce the ultimate legal result of
each claim”; a “special verdict” is one which “pests the jury with specific questions of fact
such that after the jury returits verdict, the courapplies the law to thiacts found by the jury
and enters judgment accordinglyid. at 1142. The verdict form used by this Court is
unambiguously a special verdict fornequiring the jury to makspecific factual determinations;
the Court then enters judgmenttbie various claims consistenttlwvthe jury’s factual findings.
At no time is the jury asked to make findings afdtliability or to annance the legal rights of a
party. Indeed, the verdict on Claim 4 demonsgdhe point. The jury made factual findings
that, for example, Defendants Jackson andyklis statements during the Plaintiffs’
prosecution were not withoprobable cause. The legal effecsath a finding is that it defeats
a malicious prosecution claim because a lack abaible cause is an essahelement of such a
claim. But the jury was not asked to go on affdmatively state that it was finding a verdict
for those Defendants as a result of its factualifigs. Put differently, applying the law to the
jury’s findings is a role thathis Court assumes when entering judgment. The Plaintiffs’

response to the motion contends that “it is clearthat the Court submitted a general verdict



form with special interrogatories,” but beyosiating that propositiothe Plaintiffs do not
elaborate on this argument, perhapsduse it is fundamentally untenable.

Thus, because it is apparent that the vefdroh used here wasspecial verdict, not a
general verdict with interrogatories, the Defendafatfre to object to th alleged inconsistency
prior to the jury’s dischagydoes not preclude the instant request for a new trial.

c. Merits
The Court then turns to the particulaconsistencies asserted by the Defendants.

(). Falsearrestvs. Malicious Prosecution

To avoid double negatives (and admittedly misrepresenting the burden of proof in the
process) the Court restates the jury’s findinghwegard to Claim 3 and Claim 4. On Claim 3,
knew the jury found that each Plaintiff proved thatwas arrested for assaulting a police officer
without probable cause (that without the officer having anbjectively-reasonable basis to
believe that the Plaintiff had committed a cript@)s resulted in a verdict against each
individual Defendant. However, the jury afeand on Claim 4 that the & htiffs did not prove
that Defendants Motyka and Jackson madestants the criminal proceedings against the
Plaintiffs without probable cause (that istiwaut the officer having subjectively-reasonable
basis to believe that the testimony was truthfudl accurate); this resulted in a judgment for
Defendants Motyka and Jackson. Thus, thieBadants argue thatdlre is an inherent
inconsistency between the jury finding thatf@®welant Motyka and Jackson had probable cause
to make statements supporting the criminal pratec of the Plaintifffor assault on a police
officer, but did_not have probabdause to arrest the Plaintiftsr assault on a police officer in

the first place.



Based on the limited evidentiary record regarding these Defendants’ involvement in the
prosecution of the Plaintiffs, the Court disagre€se Court will assume, for purposes of this
motion, that the jury’s verdian the False Arrest claim wasoperly supported by the record —
i.e. that the Defendants lacked probable causertest the Plaintiffs for assault. (The
Defendants do not argue that sualeedict is contrary to the evethice.) Then the Court turns to
the factual record regarding the precise statémDefendants Motyka and Jackson made during
the Plantiffs’ criminal prosecution. That recordagly skeletal. Only two admitted exhibits
relate to any of the Plaintiffs’ criminal prosgmons, Exhibits 163 and 164. Exhibit 163 consists
of a two-page Criminal Summoasid Complaint, charging Daniil with 3d Degree Assault on
a Police Officer. (The remainder of the exhtmnsists of the docket sheet for that criminal
prosecution.) The Summons page is apgbreigned by Police Officer James Medina, a non-
party to this case.The second page of the document caistai narrative stament, apparently
given by Defendant Valdez as the Complainanat eecorded and signed Befendant Martinez
as the receiving officer. Exhittl64 is a similar document, astseg the same charge against
Nathan Martinez. Once again, it appears @fficer Medina signed #thSummons page. The
second page of this exhibit is similar to Exhil63 — a narrative statement given by Defendant
Valdez and recorded by Defendant Martinez, sigme Defendant Martinez. Thus, the record

does not reflect the contents of any written staterhegt®efendants Motyka and Jackson,

> The Court reaches this conclusion lobse the badge no., 99072, which accompanies the

otherwise illegible signature on the Summonse fihal pages of Exhibit 163 include a list of

the police officers pertinent the criminal case and their corresponding badge numbers. Badge
no. 99072 belongs to Officer Medina. This is alsasistent with another endorsement on the
Summons page that appearsdad “IJM99072,” Officer Medina’mitials and badge number.

6 Defendant Motyka testified &t he “generated one report” asesult of this incident.

That report (Exhibit 64) was tendered to Deferiddotyka during his testimony but it was never
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much less demonstrate that such statements pgetegbthe initiation of criminal charges against
the Plaintiffs.

The Court then turns to tleeal testimony regarding the cnimal prosecution and the role
played by Defendants Motyka and Jackson in@onsidering Defendant Motyka first, he
testified here that he gave testimony in “their criminal trial” — a@py the joint trial of Daniel
[l and Nathan — on or about January 4, 2010feB&ant Motyka was not asked about, and did
not generally describe, the testimony he gatbeatrial. However, there is some indirect
testimony that revealed certain details aboetdbntents of Defendant Motyka’s 2010 testimony.
On one occasion, the Plaintiffs’ counsel here sought to impeach Defendant Motyka'’s testimony
with the transcript ohis 2010 trial testimon{pn an issue concerning the sequence in which the
Defendants entered the residence. DefendatyRd@admitted that the testimony he had given
at this trial and the testimony givat the 2010 criminal trial weraconsistent, and he attributed
that disparity to a mistakenggent recollection. On anothercasion, the Plaintiffs’ counsel
sought to impeach Defendant Motyka’s testimbrye with his apparently inconsistent 2010
trial testimony concerning when he heard yelling from inside the residence. Defendant Motyka’s
response was to thank Plaintiffs’ counsel for “refreshing my memory.” On a third occasion,
Defendant Motyka was confrad with testimony he gave tite 2010 trial in which he
apparently stated that the situation insiderésédence was “cordial” @ne point in time, and
Defendant Motyka explained here that ttestimony was specificallgddressing relations

between another officer and onetlé Plaintiffs.  On yet another occasion, counsel used the

offered or received into evidence and Defendant Motyka never described the contents of the
report nor testified who may haaeted upon its contents and how.

! The Court’s records do not indicate thattiiaascript of the 2010 trial was admitted as an

exhibit.
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2010 testimony transcript to refresh Defenddotyka'’s recollection of whether Defendant
Valdez made it all the way into the living room.

The record appears to reflect that Defenddotyka also testifid on or about August 13,
2009 (or possibly August 7, 2009), at a “pretrial s hearing” in Daniel 1l and Nathan’s
criminal case. As with the 2010 criminal triile testimony DefendaMotyka gave at the
motions hearing was transcribed and used to impPaténdant Motyka’s testimony in this trial.
But, like the trial transcript, the transcript frahe motions hearing was not offered as an exhibit
and thus, the record here contbnly indirect references swhat Defendant Motyka’s 2009
testimony may have been. Defendant Motyka apguetr agree with the &htiffs’ counsel here
that the transcript from the mons hearing referenced Defenddftyka testifying that he
punched Nathan Martinez in the jaw and tiasaw all four Plairfts punching Defendant
Valdez about the head and shoulders.

From this record, it is clear that the jlaryesponse to Questidhon the verdict form --
finding that Defendant Motyka madtatements that caused thraminal prosecution of Daniel
Il and Nathan to proce&d- was supported by the evidencilthough the record does not
indicate that Defendant Motyka caused the crimgmakecution of the Pldiiffs to be initiated,
malicious prosecution claims may be brought agfgpersons who were not involved with the
initiation of criminal charges. A witss who gives testimony, unsupported by probable cause,
may be liable for malicious psecution if that witness’ $mony causes the prosecution to

continue. Pierce v. Gilchrist359 F.3d 1279, 1291-92 (1ir. 2004). Here, the record reflects

8 The Court observes that the jury instractit gave on the malicious prosecution claim, to

which neither party objected, asked the juryetiier “the criminal case brought against [the
Plaintiffs] was_brought as a result of oral oitten statements mady [the Defendants].”
(Emphasis added.) The Defendants have not argeredthat a new trial is warranted because
that instruction was somehow defective, and tthus Court does not consider that question.

11



that Defendant Motyka made one or more statésniiat furthered the psecution of Daniel 1l

and Nathan, possibly including) (hat the officers entered the residence in a particular

sequence; (ii) that Defendant Motyka heard yelling from inside the residence at a particular point
in time; (iii) that the communid¢ens between one of the officeand one of the Plaintiffs was
“cordial” at one point in time{iv) that Defendant Valdez madtanto the living room at one

point; (v) that Defendant Motylkaunched Nathan in the jawn@ (vi) that Defendant Motyka

saw Nathan punching Defendant Valdez at one point in time.

On Question 8, however, the jury apparefilynd that Defendant Motyka had probable
cause for — that is, a reasonable belief in theracgwf — the statements he made at the time
they were given in 2009 and 2010. Framed aB,stis immediately appant that there is no
inconsistency between the finding that the DdBnts lacked probabdause to arrest the
Plaintiffs and the first five statements by Dedant Motyka. The sequence in which officers
entered the residence or the fézt Defendant Motyka punched than in the jaw, for example,
do not bear in any way on the question of whethe Defendants had probable cause to believe
that the Plaintiffs had engaged in criminasaults upon police officers. Because the jury’s
finding on Question 7 might arguably have included/amie or more of the first five statements,
a finding that Defendant Motyka reasonably believed in the trutiiose statements is in no way

inconsistent with a finding that the Defendaatsked probable cause to arrest the Plaintiffs.

° Arguably, the sixth statement — that Defant Motyka saw Nathan punching Defendant

Valdez at one point in time -eald superficially be perceived axonsistent with the jury’s
finding that the Defendant MotyKacked probable cause to atr&lathan. After all, if
Defendant Motyka reasonably believed he $&than punching DefendaValdez, Defendant
Motyka might have had probable cause to belitat Nathan had committed an assault on
Defendant Valdez and thus had probai@lase to effect Nathan’s arrest.

For the verdicts to be incastent, one would first have sssume that the jury included
this statement among those that they found Defarndatyka to have made during the criminal
prosecution. Even so, the Courvagheless finds that éhury’s verdict can gt be reconciled.
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Accordingly, the Court cannotg#hat the jury’s verdicten Claim 3 and Claim 4 as to
Defendant Motyka are so inherently amsistent that a new trial is required.

A similar, albeit simpler, analysis ap@it Defendant Jackson. The jury found that
Defendant Jackson made statements that furthered the criminal prosecutions of Daniel Il and

Jonathan Martinez, but did not make staents regarding Nathan or Daniet%As with

Defendant Motyka’s 2009 testimony apparently dot address the events that precipitated the
Plaintiffs, including Nathan, punalg Defendant Valdez. Thusgtlury might reasonably have
concluded that Defendant Mdxa could have reasonaldgscribed seeing the punching
occurring, yet still lack probablgause to believe that sucareching constituted an assault.
Colorado law recognizes that an individual masisean unlawful application of force by a

police officer by responding with force of their own. C.R.S. § 18-1-704. Although the Court did
not instruct the jury on this pvision of law, the Plaintiffsaunsel alluded to the same notion
during the questioning of Defendant Motykaggesting to him that “you can understand the
concept of provocation, right?” ihay be that the jury concludé¢hat the jury concluded that
Nathan had a legal justifigah to punch Defendant Valdeas he was observed doing by
Defendant Motyka, and yet because Defentiéwtiyka did not see the events preceding
Nathan’s punch, Defendant Motyka lacked knalgle as to whether Nathan’s punch had been
provoked by Defendant Valdez, atilis, lacked probable causebigieve that the punch was a
criminal act sufficient to justyf arresting Nathan. Or it mayngply be that the jury overlooked
this statement about seeing Nathan punchmizfet Valdez when it was deliberating on the
malicious prosecution claim.

10 Although it may very well be #i the jury may have beenrdased or mistaken in this
regard, given that Daniel Il and Nathan weredrsimultaneously, there & least a conceivable
explanation for a portion of the jury’s finding$he record reflects that Defendant Jackson was
the officer who arrested Danidl,land it is undisputethat Daniel Ill was later the subject of
criminal prosecution. Although, as noted herein,ghg@bsolutely no evihce in the record as
to whether Defendant Jackson participated in¢hatinal prosecution all, the jury may have
reasonably inferred that the police officer who effectuated thstart®aniel 11l would have
played at least some role in el llI's prosecution. Thus, thjary may have concluded that the
record supported an inference that Defendackstan must have participated in Daniel I1I's
prosecution in some abstract way, but fonncevidence that he would have made any
statements furthering Nathan’s simultaneous prosecution.

There is less of an explanation for thgy’s finding that Defendant Jackson made
statements furthering the criminal prosecutiodarfathan Martinez. Neither Defendant Jackson
nor Jonathan testified as to Defendant Jackseing involved in that proceeding, and although
the Plaintiffs’ counsel used Exhibit 165 Patition in Juvenile Delinquency concerning
Jonathan, which lists Defendant Jackson as otigegbotential witnesses — to refresh Jonathan’s
recollection on an unrelated point, that exhibit was not offered or admitted and was not
considered by the jury. Ultimately, howeveven a factually-unsupported finding by the jury

13




Defendant Motyka, there is no general summanhefstatements or testimony that Defendant
Jackson gave during the criminal prosecutionseéak as best the Court can determine, neither
party adduced any facts from Defendant JackBaniel Ill, or Jonathan about Defendant
Jackson’s testimony during the criralrproceedings in this actiorBecause there is no evidence
of the actual statements that Defendant Jatksay have made durirtigese prosecutions, there
is no evidence to suggest that those statemefuisnd by the jury to have been supported by
probable cause — are somehowoimsistent with the conclusionahDefendant Jackson lacked
probable cause to arrest Darliél Indeed, the jury’s walict regarding the malicious
prosecution claim can be underst@sda finding that the Plaintif@mply failed to carry their
burden of proving that Defendant Jackson'’s statements during the criminal prosecution were
made without probable cause, perhaps becausedimifd failed to provide evidence of what
those statements even were.

Accordingly, the Court finds no inconsisty between the jury’s verdicts as to
Defendant Jackson on Claims 3 and 4.

(ii). Unlawful entryandprobablecause

This argument focuses on a narrower goestiOn Claim 1, Unlawful Entry, the jury
found that Defendant Motyka entdrthe Plaintiffs’ residence withoprobable cause or consent,
but found that the Defendants had proven an affirmative defense that Defendant Motyka’'s entry

was justified by exigent circumstances. The Ddénts argue that the exigency in question was

regarding Defendant Jackson’s involvement in Jardthcriminal case is irrelevant. There is no
contention that the jury’s findgs — that Defendant Jackson made statements in Jonathan'’s
prosecution but that such statements vgegoorted by probable cause — is necessarily
inconsistent with the jury’s finding that Defgant Jackson lacked probable cause to arrest
Daniel lll. Although the Defendds argue that the verdict forevidences generalized jury
confusion, that confusion is immai in the absence of an actuatonsistency in the verdicts
that were returned.
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because Defendant Motyka “saw Officer Valtezng assaulted by the Plaintiffs.” Thus, the
Defendants argue, “if . . . DefendaViotyka’s entry into the hue was justified by . . . the
immediate need to protect the life or safetypefendant Valdez[,] then probable cause
necessarily existed for Defendant Motigarrest of Nathan Martinez.”

This argument suffers from a fatal logiflalw because it depends on an unstated premise
-- that “if an exigency exists, police therefdrave probable cause toest the person creating
the exigency” — that is false. The Court vaiisume, for the momentathDefendant Motyka did
indeed see Defendant Valdez undttack and that that was alidareason for Defendant Motyka
to enter the residence in orderquell the altercation. But faéhe same reasons discussed above,
the mere fact that Defendant Motyka saw Matfamong others) striking Defendant Valdez is
not enough, of itself, to amount to probable causbdeeafter arrest Nathan for assault. If
Nathan was striking Defendant Valdez lawfully in self-defense — because Defendant Valdez had
unlawfully initiated the physicatontact — his striking of DefendaValdez would be lawful and
Defendant Motyka would not kia cause to arrest Nathaven though Defendant Motyka
entered the premises under exigent cirstamces to break up the altercatibrBecause cause to

make an arrest does not follow, inexorably, frithi right to enter a premises due to exigency,

H Admittedly, the somewhat lenient standafdprobable cause” necessary to justify an

arrest does not require Defendant Motyka to lawaiscience about how the altercation began.
Defendant Motyka is permitted to act on the circumstances as they appeared to a reasonable
police officer under the circumstances. But lseaDefendant Motykagéfied that he could

not recall the circumstances of hdwe altercation began, the jurguld have concluded that it
would be unreasonable for a police officer coming upon a fistfight to necessarily assume,
without further evidence, that oparty started the fight over tio¢her. Moreover, the jury’s
finding on the false arrest claim — that all of tbhefendants lacked probal#ause to arrest the
Plaintiffs — suggests that the'yufound that the Defendants eitHiexd amongst themselves about
the circumstances leading up to the fight or faitedeasonably perceive or investigate those
circumstances.

15



the Defendants’ argument that there is aommststency between the jury’s verdict as to
Defendant Motyka on Claims 1 and 4 is without merit.

(ii). MaliciousProsecutiorand Continuing Malicious Prosecution

Finally, the Defendants argueatithere is an inherent inconsistency between the jury’s
finding that Defendant Valdezdlnot act with malice when he made unsupported statements
against Jonathan Martinez, subhat he was not liable for malicious prosecution, but that he
engaged in “continuing malicious prosecutidny’ maliciously making unsupported statements
that prolonged Jonathan’s prosecution.

The record reflects that Jonathan was ilytieharged with Assault in the Second Degree
on a Police Officer, a felony. Defdant Valdez testified that he completed a “probable cause
statement” after the incideriiut that the decision as to athcharges to file was made
independently by a District Attorney. AlthougletRlaintiffs attempted to impeach Defendant
Valdez about whether he had discussions with tis¢riDi Attorney prior to the initial filing of
charges, the substantive evidencéhimrecord is unrebutted thaitvas a District Attorney, not
Defendant Valdez, who made the initikdcision to charge Jonathan.

However, Jonathan’s testimony established Befendant Valdez did eventually appear
and testify in a court hearing in the case agalosathan. Jonathan had been detained at a
juvenile correctional facility following the @ident, and the hearing apparently concerned
whether Jonathan should be released pendailg #hccording to Jonathan, Defendant Valdez
testified at the hearing that nas “terrified” of Jonathan arttk opposed Jonathan’s release.
Jonathan was ultimately released, but was suljextrestraining order concerning Defendant

Valdez, the contents of which vaenot otherwise described.
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Jonathan brought two separate maliciouwsecution claims. The initial malicious
prosecution claims by all Plaiffs — Claim 4 — concerned theahtiffs’ contention that the
Defendants collaborated on a falsified story thatild justify criminal charges being initiated
against each of the Plaintiffs. As the Caurtlerstands it, Claim 4a, Jonathan’s “Continued
Malicious Prosecution” claim, was based orfddelant Valdez’s efforts to oppose Jonathan’s
release on bond — that is, that Defendant&amaliciously sought to prolong Jonathan’s
confinement.See Novitsky v. City of Aurqrd91 F.3d 1244, 1258 (T@:ir. 2007) (elements of
malicious prosecution under 8 1983 are that “the defendant caused the plaintiff's continued
confinement or prosecution . . .”) (emphasis addéd}his sense, the jury’s verdict is easily
reconciled and consistent withe evidencet apparently found that Defendant Valdez
mischaracterized Jonathan’s actions during thelemtiin the course @ompleting his “probable
cause statement” — in other words, that Ddént Valdez made statements without probable
cause that led to Jonathan’s initial prosecutidiowever, the jury appears to have concluded
that Defendant Valdez did so mistakenly or out@iffusion or that he otherwise acted without
malice; hence, the jury returned a verdichis favor on Claim 4, the malicious prosecution
claim arising from the initial filing of charge€n the other hand, the jury apparently concluded
that Defendant Valdez's statement at Joaathbond hearing — that Defendant Valdez was
“terrified” of the 15-year old — was both falaad a malicious attempt by Defendant Valdez to
prevent Jonathan’s release fromstody. Although Jonathan was eventually released despite
Defendant Valdez's efforts, that release was sama¢ circumscribed by @estraining order that
was imposed at Defendant Valdemsgjuest, establishing an injuityowever slight) to Jonathan

sufficient to support a finding of Contied Malicious Prosecution on Claim 4a.
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Accordingly, the Court finds no merit the Defendants’ contention that the jury’s
verdict is so internally inconsistent that a new trial is warraffted.

2. Actual damage award

The Defendants argue that either a new trial or remittitur is required because the
compensatory damages awarded by the jumgwg&cessive. Remittitur or a new trial are
appropriate remedies to cure a jury’s compemgatamage award that iso grossly excessive
as to shock the judicial conscice” or if it “raise[s] an irrgstible inference that passion,
prejudice, corruption, or other imprepinfluence invaded the trial Prager v. Campbell County
Mem. Hosp.731 F.3d 1046, 1061 (L@ir. 2013).

The Court addresses the compensatory avesrdsategories. The first category consists
of those damage awards that caty be attributed to the Uawful Entry claim. All four
Plaintiffs asserted this claim aigist all four Defendants, butdhury found that only Defendants
Martinez and Valdez were liable tioe Plaintiffs. Through pross of elimination, it is possible
to ascertain that the awards in favor of ceriiaintiffs against certain Defendants can only be
tied to the Unlawful Entry claim. Specificgll(i) the award of $ 25,000 each to Nathan, Daniel
lll, and Jonathan against Defendant Martinex, @iy the award of $ 25,000 each to Nathan and
Daniel 1ll, and the award of $ 40,000 to Dalnir. against Defendant Valdez, can only be
attributed to the Unlawful Entry claim.

These awards are supported by substantideage: the record reflects that all four
Plaintiffs were residents oféhhome, had possessory and priviatgrests against intrusion into

the home, and that all four were present wiienDefendants unlawfully entered. All four

12 Because the Court finds no internal indstecy, it need not address the Defendants’

argument that mistakes by the jury in answeguogstions they were noequired to consider
constitutes further evidenoé “jury confusion.”
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Plaintiffs testified to being upset by the iniug thus warranting some award of damages as
compensation for such upset. (The Court assuinatshe higher award @aniel Jr. reflects his
status as head of the household and his seengnggyer privacy interest in controlling the flow
of visitors into the home.)

The Court cannot say that these awards stieekudicial conscienceThey are, to be
sure, generous awards for atrusion that caused minimal prapedamage and lasted a fairly
short period of time. At the same time, the Gaannot diminish the entional distress that any
citizen would feel when police officers forcibéntered one’s residencetout justification or
consent. The unreasonableness of this cangdwnly magnified by the jury’s apparent
conclusion that the Defendants tendered a spujistification for the action (that they were
merely attempting to perform a “knock-and-taland the evidence that they overlooked pre-
existing, readily-available information abouteent change in residents that would have
dissipated, if not entirely amelided, the need for the visit it$@r a forceful police presence
during it. Under all these circumstances, the Coamnnot say that the compensatory awards to
these Plaintiffs on the Unlawful Entry claim skdbe judicial conscience or reflect improper
jury decisionmaking.

The second category of awards are those tkairatarge part, for False Arrest. Each of
the Defendants was found liable for falsely arredtirgindividual Plaintiff they interacted with.
Three of those awards canineaningfully addressed here:

» Defendant Martinez asRaniel Jr., $ 60,000 (which, @umably, also includes an
award for Defendant Martinez’s lanvful entry into the residence — given the jury’s awards on
the other Unlawful Entry claims, it may be feorassume that the jury valued the damages

flowing from the false arrestsiélf at between $ 20,000 and $ 35,000),
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» Defendant Motyka as to Nathan, $ 75,000, and

» Defendant Jackson as to Daniel Ill, $ 40,000.

It is undisputed that each of these Plaintiftse arrested at the home, taken to the police
station for booking, then detainedthe Denver Jail for several hours until they were released on
bond. The Plaintiffs’ injuries were primarily the form of emotionaistress, anxiety, and
embarrassmerit. Once again, the Court cannot say thase awards are so excessive as to
shock the conscience. Being unlawfully arresteddetdined can readily be expected to result in
considerable emotional distress and anguish ferabiding citizens. Taking the evidence in the
light most favorable to the Plaintiffs, the arsestcurred abruptly, foefully, and wihout prior
warning, rather than as the culmination ¢érgthy standoff or prolonged interaction with the
police, making the resultant stress all the more Bggmt. In addition to the stress, anxiety, and
fear that a improperly-arrestetividual feels, the Plaintiffs testified about further emotional
injury in the form of stigma in the eyes ofidy and neighbors, the humiliation of having to rely
upon others to arrange bail, and fear of further assault whilegéarcerated. Thus, under all of
these circumstances, although the €énds the jury’s awards tbe generous (particularly the

award to Nathan), the Court cannot say that Hreyso “grossly excessive” as to require relief.

13 Although certain Plaintiffs claimed to suffehysical injuries in the course of being

arrested, the Court is not inclined to consitk@se injuries when evaluating the appropriateness

of the damage awards because the jury also concluded that the Defendants did not use excessive
force against the Plaintiffs during the encountene Court also declines to consider the anxiety

that the Plaintiffs may haveltaipon learning of the seriousiminal charges actually brought

against them and the potentially lengthy prisentence each could face. The Plaintiffs

particularly stressed the emotidulsstress that results from being charged with a crime carrying

a lengthy minimum prison sentendeit the jury found that none tfie Defendants were liable

for Malicious Prosecution in regis to the initial chayes brought against the Plaintiffs. Thus,

any emotional distress felt by the Plaintiffs relating to the potential sentences they faced are not
injuries for which the Defendants are liable.
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Finally, there is the award &f200,000 in favor of Jonathan against Defendant Valdez.
That award reflects compensation for thregasate wrongs by Defendant Valdez: unlawful
entry, the false arrest of Jonathan, and malicious prosecution arising from Defendant Valdez’'s
subsequent testimony in opposition to Jonathatemse on bail. (As above, assuming the jury’s
verdict roughly tracks #hawards to other Plaintiffs onetfunlawful Entry and False Arrest
claims, it may be that the $ 200,000 can becalied as approximately $ 25,000 for Unlawful
Entry, $40,000 to $70,000 for False Arresigi& 105,000 to $135,000 for Continued Malicious
Prosecution.)

Whether construed as a whole or ashiyygothetical sum of its component parts, the
award is considerably higher thany of the other awards in thiase. But to some extent, the
circumstances involving Defendavialdez and Jonathan warransomewhat higher award than
those given to other Plaintiffs. At the timetbé events, Jonathan wasyiars old and slight of
stature, making him more vulnerable to injtiman the other Plaintiffs. By most accounts,
Jonathan was the first of the Plaintiffs toddg/sically restrained by one or more of the
Defendants. After being booked, Jonathan waseteased on bail likéhe other Plaintiffs;
instead, he was taken to a juverdt@rections facility and held f@pproximately a week. All of
these facts suggest thltnathan’s injuries could warrantere significant damage award than
that received by the other Plaintiffs. But pemhapost significant is the fact that, approximately
a week after the incident — after adequatetfor deliberation and reflection and time for
tempers to cool — Defendant Maz nevertheless testified an&than’s bail hearing, seeking
(maliciously, as the jury foundd prevent Jonathan from beirgleased on bail. In such
circumstances — an otherwise law-abiding 15-pédrfalsely arrested and detained for a week,

thereafter learning that a podi officer was attempting to prevent him from being released on
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bond“ — one would expect that the emotibdistress suffered by Jonathan would be
considerably more severe thaattsuffered by the other Plaintiffs. Perhaps even more so than
the other awards, the jury’s avd in Jonathan’s favor is undoubtedly generous, but given the
considerable discretion vested in the jury #r&lparticular circumstances presented here, the
Court cannot say that the award crosses theébktween generous and “grossly excessive.”

Accordingly, the Court denies the Detlants’ motion for new trial on damages or
remittitur °

3. Punitive damage award

The Defendants argue that the jury’saasvof punitive damages, totaling $ 1.25 million,
is excessive, particularly when measured rgjahe jury’s award of actual damages in the
amount of $ 540,000. The Defendants argue tleaptimitive damage award runs afoul of the
Due Process clause of the U.S. Constitution.

The Due Process clause prohibits the intmysof grossly excessive punishments on a

tortfeasor® Jones v. United Parcel Seré74 F.3d 1187, 1206-07 (1Cir. 2012). In analyzing

14 It is worth noting, of course, that desplefendant Valdez's efforts, Jonathan was

released on bond, albeit subjectttkle monitoring and a restraining order that prevented him
from going near Defendant Valdez. Thus, Joaathinjuries from th Continuing Malicious
Prosecution claim would mostly be limited to #raotional distress suffered by Jonathan during
the period of time between which he heard Defendant Valdez’s testimony opposing his relief and
the time he learned he wasvertheless granted bail.

5 The Court summarily rejects tain arguments by the Defendants.g.that the Plaintiffs
failed to mitigate their damages by not seekingt{iocident counseling for emotional distress.
This defense was presented to and consideyele jury, and any findgs by the jury on that
issue are necessarily incorporated into thelige Nor does the Court find any basis for
guestioning the jury’s awards merely becaugeRlaintiffs provided only their own testimony
about the nature and extenttbéir emotional injuries.

16 In Hardeman v. City of Albuquerqua77 F.3d 1106, 1111 ({ir. 2004), the court
explained that a defendant can also challenge a punitive damage award under the common law
(i.e. not by reference to the Due Process clausecommon law challenge invokes the same
“shocks the conscience” or “improper influenstdndard the Court cdewith regard to the
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the constitutionality of a punitivéamage award, the Court examines the factors articulated by
the U.S. Supreme Court BMW of N. America, Inc. v. Gqrb17 U.S. 559, 574-75 (1996Id.

at 1207. Those factors are: (iptdegree of reprehensibility tife defendant’s conduct; (ii) the
disparity between the actual harm sufferedh®yplaintiff and the punitive damage award; and
(i) the difference between the punitive damageard and the civil pettées authorized or
imposed in comparable casdd. The Court will examine each in turn.

A. Reprehensibility

The degree of reprehensibility is “the mmsportant indicium othe reasonableness of a
punitive damage award.Gore, 517 U.S. at 575. In examininggHactor, the Court considers a
number of sub-factors, incluty whether the harm was physical or merely economic, whether
the defendant acted with indifference to the health and safety of others, the financial
vulnerability of the plaintiff, whether the condunvolved repeated actiorms was an isolated
incident, and whether the harm was the result of intentional action or mere acdmlerg.674
F.3d at 1207¢iting State Farm Mut. Auto Ins. Co. v. Camppbg88 U.S. 408, 419 (2004).

The jury awarded different amounts of punitive damages against each of three
Defendants (the jury awarded no punitive damnsaagainst Defendant Jackson), and thus, it is
necessary to address the question pifaleensibility separately for each.

Turning first to Defendant Motyka, the Coencounters an early obstacle. The jury
awarded punitive damages to all four Plaintétgminst Defendant Motyka, in the amount of
$62,500 for each Plaintiff. But the jury found Defendant Motyka liable only on one substantive
claim — False Arrest — that wassarted only by Plaintiff Nathan Maez. As to the claims for

which all four Plaintiffs were claimants aigst Defendant Motyka — Unlawful Entry and

compensatory awardd. To the extent the Defendants ratisis type of challenge in addition to
a constitutional challenge, the Court’s conclusianuld not differ from that set forth herein.
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Malicious Prosecution — the jury found in favor of Defendant Motyk&@hus, because
Defendant Motyka has no liabiligs to Plaintiffs Daml Jr., Daniel Ill, and Jonathan Martinez
on any claim asserted by them, the jury’s al@frpunitive damages (and, for that matter, the
compensatory damages awarded as well) in thear against DefendaMotyka cannot stand.
Considering the reprehensibility of Defendddtyka’s unlawful conduct as to Nathan —
falsely arresting him — under the factors listedwed) the conduct is of a fairly mild degree of
reprehensibility. The false arrest of Nathan lteslin him being taken to the police station and
processed. Although Nathan was subsequenthgelawith a crime and prosecuted , the jury’s
verdict does not hold Defendavibtyka responsible for thakecision. Thus, the scope of
Nathan’s injuries are limited tthe inconvenience of being falselyrested for assault, taken to a
police station, and booked. Although not solely economic inr@atiiose injuries are not
necessarily “physical” eithr; the distress and anxiety that isé#y arrested citizen suffers are
more of an emotional nature. Defendant Motglact of falsely arresting Nathan occurred on a
single occasion. The record reflects that thenfts generally, and Nathan specifically, are of
limited financial means. The finding of false @&traecessarily required the jury to reject
Defendant Motyka'’s contentidhat he acted reasonably andjood faith based on what he
perceived to be happening durithg altercation, and éhjury’s finding that he acted in reckless
disregard of Nathan’s rights elevates this casaewhere above the label of “mere accident.”

Taken as a whole, the factors suggest th&tmzkant Motyka’s conduct towards Nathan, while

17 The Plaintiffs argue that because Defeniddotyka was the supervising officer during

the incident, he may be held liable for constitutional violations committed by the other officers
under a “failure to intervene” thep The Plaintiffs never arti¢ated that distinct theory of

liability in the pleadings or the Etrial Order, never argued ittaial, and never presented it to

the jury. Thus, the Court decdia to unilaterally substitute“ilure to intervene” claim for

those claims on which the jury found for Defendant Motyka.
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certainly wrongful and worthy of discouragememas of comparatively minor consequence, and
thus, supports only a modest punitive damage award.

Defendant Valdez’'s liability here is multi-faceted. As to Plaintiffs Daniel Jr., Daniel Ill,
and Nathan, Defendant Valdez is liable onlydalawfully entering the residence and disrupting
these Plaintiffs’ privacy rights. Although thkalawful intrusion ofpolice into a home can
certainly give rise to anxietynd a feeling of insecuyj, the injuries stemming from this action
tip more to the economic side of the equation ratien the physical side, even more so than the
injuries that result from false arrest. Such conduct oo@d on a single occasion. The jury
rejected Defendant Valdez’s argument that theyeméris the result of a mistaken belief that
Daniel Jr. had consented to the officers’ erdiryd apparently adopted the Plaintiffs’ argument
that Defendant Valdez intended to enter the hoegardless of Danidlr.’s actions, suggesting
some degree of intentional misconduct. Taken as a whole, the conduct of Defendant Valdez as
to Daniel Jr., Danielll, and Nathan is of fairly mild rephensibility, warrating only a fairly
mild punitive damage award.

As to Jonathan, Defendant Valdez’s cortdsienore significant. In addition to
unlawfully entering the residence Jonathan asthiavith his family, Defendant Valdez falsely
arrested Jonathan and later exacerbatedtdamia prosecution by attempting to prevent him
from being released on bond. Unlike the wroogsmitted by Defendant Valdez as to the other
Plaintiffs, his wrongs as againkinathan were continuing intoee, with Defendant Valdez's
testimony opposing Jonathan’s release on bailroiocuapproximately a week after the incident
in the home, giving time for tempers to cool aedson to prevail. Indalition, the jury’s verdict
on the Continuing Malicious Prosecution clairpeessly found that Defendant Valdez acted

maliciously towards Jonathan. By continuing imtentional, wrongful conduct as to Jonathan
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after having had time for deliberation, Defiant Valdez evidenced a higher degree of
reprehensibility and thus, is susceptible to a higher punitive damage award.

Finally, Defendant Martinez falls somewhen between. Like Defendant Valdez,
Defendant Martinez was found liable to all fdtlaintiffs for unlawfully entering their home,
although the record reflects tHa did so following behind Defendant Valdez, thus moderating
the reprehensibility of his conduct slightlide was found to haveltely arrested Daniel
Martinez, Jr., but like Defendant Motyka, was not found to have maliciously prosecuted any of
the Plaintiffs. As with the other Defendaritsee conduct underlying the lanvful entry and false
arrest claims are of a fairly mild degree of edpnsibility, warranting dy a fairly mild punitive
damage award.

B. Disparity between actual harm and punitive award

Next, the Court examines the ratio of a punitive damage award to the compensatory
award made by the jury. There a bright-line ratios or concretales that limit the extent to
which punitive damages may multiply actual dgmawards, although the Supreme Court has
suggested that “few awardsomeding a single-digit ratio . will satisfy due process” (although
it stated that “an award of motigan four times the amount cdmpensatory damages might be
close to the line of cotitutional impropriety”). State Farm538 U.S. at 425. In examining this
factor, the Court should keep in mind the degreactual harm suffered by the Plaintiffs and
awarded by the jury: a particularly generous alctiamage award might justify only a small ratio
of actual damages to punitive ones, whereasaioaslving compensatory damages of minimal
economic value could support a more generous punitive awdrdUItimately, this factor is

one that requires consideration of the rentacts and circumstances of the cdske.
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Once again, it is necessary to examinepilnaitive damage award against each Defendant
separately. Beginning with Defdant Motyka, once the Court gisiaway the improper awards
to Plaintiffs other than Nathan, the Courtgft with the jury’s avard of $ 75,000 in actual
damages to Nathan and $ 62,500 in punitive damagegainly, the lesdiin-1:1 ratio between
the two does not “push the boundaries of due process requireméme$ 674 F.3d at 1207-

08. As to Defendant Valdez, the punitive awarti$ 100,000 each Plaintiff reflect a ratio of
punitive damages to compensatory damages of 4:1 for Nathan, Daniel lll, and Jonathan, and
1.6:1 as to Daniel Jr. The foemsits at the edge of wh&tate Farnsuggests is “close to the

line” of impropriety (although apparty not over it), although thiatter is certaily within the
range permitted unddones The award against Defendafdldez in favor of Daniel Jr.,

Nathan, and Daniel 11l similarly fallat a ratio of 2.5:1 (as to Dani#l.) or 4:1 (as to Nathan and
Daniel Ill), while the award tdonathan grants punitive damagés ratio of 1.5:1 compared to
compensatory damages. Thus, none ®pimitive damages awarded reflect a facially-
excessive ratio to acdl damages awarded.

However, that does not appear to beehd of the inquiry on this factor. Jonesthe
10" Circuit considered a jury verdict in favof an employee who had claimed that his
termination was unlawfully retaliatoryThe jury awarded the employee $630,000 in
compensatory damages and $ 2 million in punitive damages. Th@imit found that the ratio
of compensatory to punitive damages wasbably” sufficient to survive constitutional
scrutiny. 674 F.3d at 1208. But it found that hesea“the jury awarded Jones a substantial
compensatory damage award in light of theriegihe had suffered,” the punitive damage award
“was grossly excessive.ld. Instead, it concluded that “a punitive damage award equal to the

compensatory damage award is the maximanstitutionally allowable under these particular
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facts.” Id.; see also State Far38 U.S. at 425 (suggesting that “when compensatory damages
are substantial, then a lesser ratio, perhaps only equal to compensatory damages, can reach the
outermost limit of the due process guarantee”).

As the preceding discussion egfts, it is this Court’s opiniotinat the Plaintiffs were the
beneficiaries of fairly generous compensatmards. There is no indication that any economic
injuries suffered by the Plaintiffs went un-resired and the Plaintiffs’ non-economic injuries
arising from the successful claims are almostely emotional in nature. The record does not
reflect that these emotional injuries have bediilitigting in character oprompted the Plaintiffs
to seek professional care, leavihg conclusion that the Plaintiffsanage them in the same way
that any other person manages the lingering ematieffects of an updetg event. Without
intending to diminish in any way the serioess of police officers comitting constitutional
violations of the type descrilidhere or the need for punitidamages to punish the Defendants
for such conduct, the Court is compelled tmdude that the compensatory awards to the
Plaintiffs are so substantial and complete #maward of punitive damages at a ratio of more
than 1:1 would be excessive. Thus, tlmi€ reduces the punitive damages award to the
Plaintiffs to match, but not exceed the compensatory awards.

3. Comparable cases

The Defendants cite to a variety of publisisedes in which courts have set aside smaller
punitive damage awards in what would appear to be more egregious circumstances. The
Plaintiffs cite cases in their response in whionsiderable punitive damage awards were upheld
in various false arrest cases.

Both parties appear to have missed the maitis factor does nohvite a race to the law

library to find verdicts upheld or overturnedaases involving similar claims. As discussed in
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BMW, this factor is premised updhe notion that “legislativaudgments concerning appropriate
sanctions for the conduct at issue” constitutalternative “indiciunof excessiveness.” 517
U.S. at 583 (emphasis added). ThuBMW, a case involving decape trade practices, the
Court considered “the maximum civil pena#tythorized by the Alabama Legislature for a
violation of its Deceptive Trade Practicdst,” finding that $ 2,000 penalty to be
disproportionate to the “multiton dollar penalty” assessed by the jury in that cddeat 584.
AlthoughJonesrefers to a handful of reported cagegeems “analogous,” it does so mostly in
support of its conclusion thdtis appropriate to rede punitive damages when the
compensatory award has been found to be sutistanot for the purpose of comparing cases
claim-for-claim or dollar amount-for-dollar amount. 674 F.3d at 1208.

Even assuming that this factor requiretisideration of comparable cases, this Court
sees little value in dissecting individual casegrmlittle factual relatiorto the instant matter.
See Smith v. Ingersoll-Rand C»?14 F.3d 1235, 1252 (10th Cir.20@0We are hesitant to
accept the invitation to undertake this comparatigeiry [as] such comparisons yield no insight
into the evidence the jurors heard and sawooy they used it during their deliberations”).
Having reviewed the cases cited by both partiesyell as its owmdependent research, the
Court finds that there is no overwhelming corsgsenamong courts thatetlparticular amounts of
damages awarded here are orrareexcessive under similar ainbstances. Because the Court
is ultimately reducing the punitive damage award for other reasons, this factor has minimal

significance in the analysig.

18 The Defendants also argue that the Cduwtkl take into account the Defendants’ ability

to pay a substantial punitive damage award. Mg that factor is not @nexpressly identified
in cases likBMWandJones the Court might be inclined tmnsider it in appropriate cases.
However, the Defendants offer little evidence as foint, citing only to the salary ranges for
Denver police officers. They do natldress the particular finaatsituationsof any of the
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Thus, the Court concludes that the jamunitive damages awards violate the Due
Process clause and must be reduced. Finding that the maximum permissible punitive award is

one which matches the compensatory damage award, the Court reduces the awards to the

following:
Plaintiff Type of Defer_ldant Defendant Defendant | Defendant
Damages Martinez Motyka Jackson Valdez
Actual $ 60,000 $0 $0 $ 40,000
Daniel Jr. Punitive $ 60,000 $0 $0 $ 40,000
Total $ 120,000 $0 $0 $ 80,000
Actual $ 25,000 $75,000 $0 $ 25,00¢
Nathan Punitive $ 25,000 $ 62,500 $0 $ 25,000
Total $ 50,000 $ 137,500 $0 $ 50,000
Actual $25,000 $0 $ 40,000 $ 25,000
Daniel IlI Punitive $ 25,000 $0 $0 $ 25,000
Total $ 50,000 $0 $ 40,000 $ 50,000
Actual $ 25,000 $0 $0 $ 200,000
Jonathan Punitive $ 25,000 $0 $0 $ 200,000
Total $ 50,000 $0 $0 $ 400,000

Accordingly, the Defendants’ Motion for New Trial or Remittutr is granted in part and

denied in part as set forth above.

individual Defendants, nor discuss the availability of insurance, indemnification agreements, or
other sources that might offset,part or whole, the damage awsarhere. Indeed, in their reply
brief, the Defendants concede that the City @odnty of Denver has agreed to indemnify them
for punitive damages awarded against them. TimesCourt finds that consideration of the
Defendants’ financial situaths does not materiallyffact the analysis herein.
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B. Motion for Prejudgment Interest

The Plaintiffs move for an award ofgpudgment interest “from the date of the
constitutional violations to thdate of entry of final judgmeh They acknowledge that such
relief is not available asf right, but rather, malge awarded at the discrai of the trial court.
Zuchel v. City and County of Deny®87 F.2d 730, 746 (I0Cir. 1993). In assessing a request
for prejudgment interest, the Court first comsglwhether an award of prejudgment interest
would serve a compensatory function, then it aers whether the equities would preclude such
an award.ld.

Turning to the compensatory question, plaigpose of prejudgment interest is to
compensate the wronged party for being deprivati@monetary value of the loss from the time
of loss to the entry of judgmenkd. The Court will assume, vibut necessarily finding, that
the jury did not necessarily include prejudgmeterest as a component in any of its damage
awards to the Plaintiffs. Although nothing in theyjinstructions specifically precluded the jury
from doing socompareU.S. Indust., Inc. v. Touche Ross & (854 F.2d 1223, 1257 (1Cir.
1988), the Plaintiffs did not itemize or request such interest as a component of damages in their
closing argument and there is no reason to assa¢he jury spontaneously chose to include
such sums.

But even if an award of prejudgment intgrevould serve a compensatory function, the
Court finds that the continuing nuaie of the injuries claimed kiye Plaintiffs here makes the
equities of granting prejudgmenténest unjust here. The Plaffgsimade clear that they were
continuing to suffer emotional distress as a resuti@fincident as of thdate of trial in 2014.

For example, Nathan was asked “Is it hard ongmotionally today to be in the courtroom with

the defendants?,” to which he answered “yd&inphasis added.) Hestdied, usinghe present
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tense, that “there is times that one of uisthink about what is going on, sometimes when we
see other cases on the news, it hurts, not knoivBamething happened to them that shouldn’t
have happened. And it just brings back memddess, what happened to us.” The Plaintiffs’
counsel returned to that theme in discussiegtlue of damages in closing argument. Again
speaking in the present tense, counsel deschibedlonathan “doesndleep at night. He
watches out the window because he is afraid thegalie coming. He can’tt$n this trial. . . .
That's the kind of pressure we're tadg about. What ishat worth?”

Thus, some portion of the jury’s award te tBlaintiffs reflects the value of emotional
and other injuries the Plaiff§ sustained on or about Janu&i, 2009 and the days immediately
following it; another portion of thpury’s award reflects injuries éhPlaintiffs were continuing to
sustain as recently as the datdrial in 2014 (and paps even after). Awarding prejudgment
interest for the period from January 2009 to thesent on the entire actual damage award would
result in the Court granting imest on some damages for a period of time before the Plaintiffs
actually suffered the corresponding injury. Aably, the Court could attempt to dissect the
damage awards in an attempt to determine wbeion of the award relateto injuries suffered
in 2009 and what portion re&d to injuries suffered i8010, 2012, or 2014, awarding varying
amounts of prejudgment interest for each cobbthe award. But doing so would be an
exercise in utter speculation givéhe mostly unquantifiable natunéthe Plaintiffs’ injuries.
Compare Barnard v. Theobald21 F.3d 1069, 1078 & n. 12(€ir. 2013) (suggesting that the
trial court could at least award prejudgment irdeom that portion of an undivided award that
likely reflected quantifiable pashedical expenses). Without a meaningful way to apportion

prejudgment interest to a holistic non-economimage award covering injuries sustained over a

32



lengthy time period — and the Plaintiffs havéeoéd none — the Court is inclined to deny
prejudgment interest entirely.

Accordingly, the Plaintiffs’ motiorfior prejudgment interest is denied.

C. Attorney Fees

Finally, the Court addresses the Plaintif&tion for Attorney Fees. The Plaintiffs
request an award of fees in the amaafr 477,997.50, reflecting approximately 1,200 hours
expended by a variety of lawyers and paralegdf at varying rates ranging from $ 300 to $ 500
per hour for lawyers and $ 150 per hour for payale The vast majority of hours sought are
claimed by three attorneys: Mr. Lane, the ®i#fs’ lead counsel, claims approximately 480
hours at $ 500 per hour; Ms. Stimson, the Pl#second-chair trial counsel, claims 196 hours
at $ 350 per hour; and Mr. Mohamedbhai makesseparate claims for fees, one for 178.4
hours at $ 350 per hour for the period of timemywhich he was associated with Mr. Lane’s
firm, and a second period of 112 hours at $ g&0hour for a time period after he left Mr.
Lane’s firm and establied his own practice.

The Defendants do not disputatlhe Plaintiffs are prevailg parties or are entitled to
an award of a reasonable fee, but contend that the fees claimed by the Plaintiffs are excessive,
both in rates claimed and hours spent, and thatteds should be made to the claimed sum for
a variety of reasons, includingetipursuit of unsuccessful claims (against these and former
Defendants) and non-compensable time relating ta_line’s representation of the Plaintiffs in
the criminal suit against them.

In determining the reasonable fee that may be awarded, the Court applies the familiar
“lodestar” analysis: first, the Court calctda a “lodestar” figure by multiplying a reasonable

hourly rate by the number of hours readdyancurred by the Plaintiffs’ counsebee generally
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Gisbrecht v. Barnhart335 U.S. 789, 801-02 (2002) (“the ‘lestar’ figure has, as its name
suggests, become the guiding light of our fee-shifting jurisprudertdefisley v. Eckerharéd61
U.S. 424 (1983). Second, the Court addresses wihttidtdodestar figurehould be adjusted
upwards or downwards based og fharticular circumstances thfe case, although adjustments
to the lodestar figure are i@ only in unusual situationBennsylvania v. Delaware Valley
Citizens' Council for Clean Ai78 U.S. 546, 564—65 (1986). The goal of the exercise is to
produce “an award that roughly approximates #geethat the prevailingttorney would have
received if he or she had been represerdipgying client who was billed by the hour in a
comparable casePerdue v. Kenny A ex rel. Wirbg9 U.S. 542 (2010). The applicant seeking
fees bears the burden of demoasihg that the hours expendetlaates charged are reasonable.
Mares v. Credit Bureau of Ratp801 F.2d 1197, 1201 (10th Cir.1986).

Although the Defendants challenge the fearmclaimed by the Plaintiffs on a number
of grounds, the Court will limit its analysis to tleassues of the greatesgnificance. First, the
Court addresses the Plaintiffs’ claim for compéieseafor time spent in handling the Plaintiffs’
criminal defense. The Plaintiffs’ counsel in thigion, anticipating the pential for a civil suit
against the Defendants, elected to proyidebonocriminal representatioto the Plaintiffs with
regard to the state charges against them. TdietPfis’ counsel seeks compensation in this suit
for that criminal defense, explaining thatefal presentation of the criminal defense was
necessary to ensure that the Plaintiffsilalaims would not be unduly compromised by the
outcome of the criminal proceeding. As the RIfgnote, there is no general consensus as to
whether fees incurred by counsel providing aniahdefense to a person charged with a crime
can be recovered in a § 1983 suit against ldareament officials for constitutional violations

committed during the arrest. Some courts refuse to award criminal defensédaas.v.
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Riordan 702 F.2d 6, 9-10 {1Cir. 1983) (“We conclude thaiothing in the languge or history

of [42 U.S.C.] 8 1988 or related cds&v supports an expansion oéthort that plantiff urges”);
Fletcher v. O’'Donnell 729 F.Supp. 422, 429 (E.D. Pa. 1990). Some courts permit the recovery
as a compensable attorney f&ee Kerr v. City of Chicagd24 F.2d 1134, 1141 (TCir. 1970)

(“A plaintiff in a civil rights adion should be allowed to recovitie attorneys' fees in a state
criminal action where the expenditure is a $@®able result of the acts of the defendaré;
alsoBeltran Rosas v. County of San Bernadia@0 F.Supp.2d 990, 993-95 (C.D. Ca. 2003),
citing Castellano v. Fraboz®11 F.3d 689, 710 {5Cir. 2002)vacated en ban@52 F.3d 939

(5™ Cir. 2003). Others reject timetion that the criminal defensedfs are recoverable as attorney
fees under 42 U.S.C. § 1988, but suggest that they might be recoverable if presented to and
awarded by jury as economic damages suffered by the plaintiff as a result of a constitutional
violation. See e.g. Greer v. Holf18 F.2d 206, 207 & n. 1(&Cir. 1983). The 10 Circuit has

not addressed the issue, directly or otherwise.

This Court agrees with those that héwend that 42 U.S.C. § 1988 does not contemplate
awards of attorney fees for crimindefense. That statute pern@tsaward of attorney fees “[i]n
any action or proceeding to enforce a provigirspecific civil rightsstatutes. 42 U.S.C. §
1988(b). Criminal proceedings are not an “actiopraceeding to enforce a provision” of a civil
rights statute; at beghey are antecedentssach an “action or procdmg.” Alternatively, the
Court finds some wisdom in ti&eerapproach, at least indinary cases where the § 1983
plaintiff sustains actual economi@mages by paying the fees of criminal defense counsel Such

economic losses would properly be the subjeet jofy award of damages for a constitutional

35



violation, just like anyother out-of-pocket l0sS. The Court is least pguaded by the rationale
of making such criminal defense fees congadate: besides requigy an extra-statutory
construction of § 1988, this Court is concerned tefi¢xively hitching success in the criminal
proceeding to compensability ihe civil proceeding has the patial to generate perverse
incentives that could undermine the ftion of the criminal justice systeffi. (Moreover, were
the Court to consider criminal defense time cengable, the Court would be inclined to make
dramatic cuts in the amount of attorney tithat could be claimed psuing discovery of the
related civil claims, as thedDrt would expect defense counsel to have thorough and intimate
familiarity with the issues raised in the crirairtase.) Without necessarily adopting any of the
approaches, this Court findsatht is not appropriate tgrant the Plaintiffs’ counsel
compensation for the time spent on the Defendaniisiinal representation. The Defendants
contend, without dispute from the Plaintiffs, thias time amounts to approximately 215 hours,
approximately 57 of which are claimed Bly. Lane and the remaining 158 hours by Mr.
Mohamedbhai. The total value of this time is $ 83,800, which will be deducted from the amount

claimed by the Plaintiffs.

19 The matter becomes more complicated whassdiere, counsel renders a criminal defense

pro bonoin expectation of thereaftegpresenting the civil rightsaihtiff in a civil action. In

such circumstances, the civil rights plaintifis suffered no out-of-pocket loss, and thus has no
basis for an economic damage award from a jury.

20 Among other things, giving a criminal dage counsel an economic interest in the
outcome of the criminal proceeding raises concefrthamperty; poses ethical concerns relating
to what is effectively a comtgent fee in a criminal casggeColo. R. Prof. Conduct 1.5(c) and
Colo. R. Governing ContingentEs 3(a); creates the potential of a conflict of interest between
the attorney (who desires argadtal/dismissal to advance the potential for a contingent fee
recovery in the civil case) and client (who niegnefit from accepting a plea agreement or plead
guilty to a reduced charge); anoutd distort efforts to provide fgaro bonoor public
representation of indigestiminal defendantse(g. by inducing private counsel to undertake
representation of only those criminal defendants who possess a colorable civil rights claim).
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Second, the Defendants contend that atanbal reduction in tb award sought by the
Plaintiffs is appropriate to reflect the limitedcsess achieved by the Plaintiffs. To some extent,
the Court agrees. Most notgbthe Plaintiffs brought a condigion of claims against the
instant Defendants in theirdividual capacities and a claimaigst the City and County of
Denver under 8Monelltheory. The Court granted summauggment to the City on thidonell
claim, thus rendering attorney time devoteldlgato that claim to be non-compensable.
Moreover, the Plaintiffs achieved only a limitdegree of success on their substantive claims.
The Plaintiffs asserted four primary categooéslaims against the Defendants: (i) Unlawful
Entry, in which the Plaintiffs prevailed agaimstly two of the three Defendants named in that
claim; (i) Excessive Force, in which the Defentyaprevailed in all regets; (iii) False Arrest,
in which the Plaintiffs prevailed in all respects; and (iv) Malicious Prosecution, in which the
Defendants prevailed on all four primary claims, but in which Jonathan succeeded against
Defendant Valdez on a related claim.

Although the Court agrees withe Plaintiffs that they addved remarkable success in
obtaining generous jury verdicts on the claimsuich they succeeded, that is not the measure
of success for the purpose ofading attorney fees. The purpose of reducing a fee claim to
reflect partial success is tbreinate compensation for hours spent solely in the pursuit of
substantive claims on which the Plaintiffs diok prevail — the Excesa& Force claim in its
entirety and the Malicious Prosecution and Unlavidntry claims in part. Here, the Court finds
that there was substantial, mdt complete, factual overlaptheen the unsuccessful Excessive
Force claims and the successful False Arrest claims. To a large extent, the altercation that gave
rise to the Excessive Force claims is the salteecation on which the Defendants predicated the

arrest of the Plaintiffs for assault. Thus,yoalminor reduction of hours claimed by the Plaintiff
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IS necessary to eliminate time spent unsuccdgsinlthe Excessive Force claim. The Court
further finds that the Plairits were almost entirely unsuccessful on the Malicious Prosecution
claims, although, as noted above, the factualgmtesion at trial towgport those claims was
fairly superficial. Although the Plaintiffs wereasuccessful in asserting their Unlawful Entry
claim against Defendant MotykaJa&vely little time at trial was devoted to addressing facts
relating solely to the reasons befendant Motyka’s entrance (astiinct from facts that related
to the reasons for all Defendants’ entry). Assig that the time spent in discovery on these
factual matters roughly parakdethe amount of time spenttatl presenting them, the Court
finds that a wholesale reductioh 10% of the compensable hours claimed by the Plaintiffs
would appropriately eliminate hours spent solalpursuit of unsuccessful claims against the
individual Plaintiffs.

The Court also agrees in part with tbhefendants that another reduction in the hours
claimed is necessary to reflect fRkintiffs’ lack of success on thévtonell claim. The
Plaintiffs argue that Judge Bldaurn found that a plaintiff's seess on an individual excessive
force claim against a City of Denver law enfement employee, but thpgaintiff's loss of its
Monell claim against the City on summary judgmertt ot warrant a reductn of the plaintiff's
claimed hours spent to reflect parsaccess because the individual &ahell claims were not
“distinct in all respects,” but ratherere “two sides of the same coinSee Duran v. Kohler
D.C. Colo. Civ. Case No. 10-cv-01568=B-KMT, Docket # 151 (Aug. 25, 2014).

With all the respect due to Judge Bdaarn, this Court’s analysis differs. Monell
claim requires proof of a substantive constitugioriolation by an indivdual state actor, but it
also requires additional proof facts establishing a basis for municipal liability. Such claims

often require extensive factual aygib of municipal policies, traing, or supervision — facts that
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would not necessarily be discovered or preskime case alleging only individual capacity
liability. However, it is likely thathat, notwithstanding their loss on th@nell claim, some of
the materials Plaintiffs obtained discovery on that claim proved to be useful at trial, allowing
them to cross-examine the Defendants on thppaeent non-complianceiti City policies and
training. Thus, although the Court finds that some of the time spent by the Plaintiffs on their
unsuccessfullonell claim is not compensable, the Columtds that only a minor reduction — 5%
of the total hours claimed-- is necessary to excise those hours.

Finally, the Court finds various instanaasvhich the number of hours claimed for
particular tasks are excessigech as 47.5 hours for interofficerderences, nearly 80 hours for
preparation of a Pretrial Ordemd an additional 76 hours spentpamalegal time preparing trial
exhibits. It being impossible &ffectively isolate and identify each instance of excessive hours,
the Court finds that another small wholesale cfidu in hours is approgie. The Court finds
that eliminating 5% of the claimed hours as a whole will accomplish this task.

Thus, the Court finds that the appropri@igestar calculation ithis case yields a
presumptive fee award of ($ 477,997.50 - $ 83,808)= $ 315,358.00. Although the Plaintiffs
contend that the lodestar calcutetishould be enhanced in thiseaswing to “the daunting task
of seeking justice for an extremely problematise” and the contingenature of the fee
arrangement, the Court disagrees. Civil riglatses of this type are fairly common in this
District and there appear to be no shgetaf counsel willing to bring them.

Accordingly, the Court grants the Plaintiffaotion for attorney fees in the amount of
$315,358.00. The Plaintiffs have not made a separa@ing as to what costs not taxed by the
Clerk of the Court should be reviewed here, s, the Court denies the Plaintiffs’ motion to

the extent it seeks excess costs.
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CONCLUSION

For the foregoing reasons, tthe Pldis’ Motion for Prejudgment Intereg# 140)is
DENIED. The Defendants’ Motion for New Trial or Remittifgr 145 as amende#d 146)is
GRANTED IN PART AND DENIED IN PART as set forth above. The Plaintiffs’ Motion for
Attorney Fees and Cog% 156)is GRANTED IN PART , insofar as the Court awards the
Plaintiffs $ 315,358.00 in attorney fees pursuam2ad).S.C. § 1988. Judgment consistent with
this Order shall enter atemporaneously herein.

Dated this 27th day of August, 2015.
BY THE COURT:

Drctce A. Fhcge

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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