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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

RICHARD PERKINSand
RICHARD MILLER,

Plaintiffs,

VS. No. 11 CV 542 JAP/KBM

FEDERAL FRUIT & PRODUCE COMPANY, INC. and
MICHAEL MARTELLI,

Defendants.

ORDER DENYING MOTION FOR SANCTIONS
ASTO ATTORNEY PAULA GREISEN

In DefendantsMOTION FOR SANCTIONS (Doc. No. 2§@Motion), Federal Fruit &
Produce Company, Inc. (FFP) and Michael Martdlaftelli) ask the Court to awahnctions
under Fed. R. Civ. P. 3ahd45(e) against(1) Plaintiff RichardPerkins(Perkins), (2the law
firm that represestPerkinsgn this casgElkus, Sisson & Rosenstein (ESR), (3) Perkins’ former
counsel, Paul&reisen(Greisen) (4) Teamsters Local Union No. 455 (Union), (5) the Union’s
counsel, Linda CotéCote) and (6) Jesse Medirfiledina) the Union’s business
representativeé.This Order concerns only the Defendants’ request for sanctions against Greisen.

On September 30, 2014, the Court will hold an evidentiary hearing on the Mgéimsta

! This ruling is a denial of the Motion in part only as to attorney Paula@reln ruling on the Motion the Court
considered the arguments and exhibit6 REISEN'S RESPONSE TO DEFENDANTS’ MOTION FOR
SANCTIONS (Doc. No. 265)0ther responses were reviewed by the Court, and where necessarerheged in
deciding Defendants’ claim against Greis8aeNON-PARTYS TEAMSTERS LOCAL UNION NO. 455, LINDA
COTE AND JESSE MEDINA’S RESPONSE TO DEFENDANTS’ MOTION FOR SANCTIONS (Doc. N@);26
andPLAINTIFFS’ RESFONSE TO DEFENDANTS’ MOTION FOR SANCTIONS (Doc. No. 268).
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Perkins, ESR, the Union, Cote, and Medina. Greisen has agreed to appear as a \li@ess at
evidentiary hearing.

Two documents are the subject of the Motaanit concens GreisenThe first document
is a Union grievancallegedlyfiled by Perkins buéllegedlylost by the Unionin the grievance,
Perkins complained about an incident at FFP on March 11, 2009 during which Defendant
Martelli called Perkins a “niggerThe grievance will be referred to hexe the “Lost
Grievance.” At trial, Perkins claimed to hgmeepared anélled the Lost Gievancewith Union
representative Medina, but Medina admitted he cannoitffn@ihere is no evidence that the Lost
Grievance waswer in Greisen’s possession. The second document is a letter dated April 22,
2010 from Cote to Greisen. The April 22, 2010 letter, which Defendants failed to receiwg durin
pretrial discovery, is th@rimary concerrof this Order.

I. BACKGROUND

A. Greisen’s Representation of Perkins.

Greiserrepresented Perkins in filing an EEOC Charge against FFP and Martelligllegin
thatPerkins was discharged from employment at FFP for racially discrimynaasons and in
retaliation for complaining about radescrimination. Perkinadmitted at trial helid not sign his
EEOC Chargebut he authorized Greisen to sign it on his behalf. (Tr. 1082:3t1tas signed
and verified by Greisen and filed on November 5, 2009. On October 15,tB818w firm of
Elkus & Sisson, P.C., now ESR, began to represent Perkins. On November 17, 2010, Greisen
withdrew from representation of Perkins in the EEOC proceeding. On December 13, 2010, Reid
Elkus, on behalf of ESR, filed an entry of appearance for Perkins in the EEC¢2giray.On

March 4, 2011 the Complaint initiating this lawsuit was filgdESR on behalf of Plaintiffs

2 SeeTrial Tr. 376:1377:7.



Perkins and Miller, and on March 24, 2011, an Amended Complaint was 8keeD¢c. Nos. 1
and 7.)

B. Events Related to Trial of this Case.

In May 2011 during prerial discovery Defendants served Requests for Production on
Perkins asking for (1) all notes, memos, correspondence, or other documents “wdrdtyoeic
(or any other person’s) reaction or response to actions taken, or not taken, by FHedgeral.”

(Mot. Ex. B. at pp. 5-6.) Perkins submitted only handwritten notes. (Mot. ERefendants

asked for any and all statements written or recorded, sworn or unsworn, reldhiegvents
alleged in Perkins’ Amended Complaint or “related in any way to your employaheatischarge
from, or resignation from Federal Fruit, in possession of you or your attandygaken from

any person, including buot limited to statements made by you to Union representatiiiet’

Ex. B at p. 6.)n response, Perkins stated, “no written or recorded statements were taken other
than those identified in Plaintiff's 26(a)(1) Disclosures, which have been providedyskyi
including the grievances filed . . . and the Arbitration Transcript.” (Mot. Ext &.&)

Defendants further requestedm Perkins‘documents related to your communications
with your Union representatives including but not limited to email communicationsroomg
grievances filed by you or on your behalf at Federal Fruit.” (Mot. Ex. B. at pp.Reikins
responded that he had no such documents, “other than communications between his attorney and
Cote.”(Mot. Ex. C at p. 7.pefendants askdderkins for all documents and communications
with your Union representatives, includibgt not limited to email communications, concerning
allegations of race discrimination.” (Mot. Ex. B. at p. 7.) Perkins identified only concations

between his attorney and Cote. (Mot. Ex. C. atp. 7.)



On August 1, 2011, Defendants served a subpoena on the Union requesting, “[a]ll files
notes, recordings, emails, and documents concerning Richard Perkins.” (Mot. Ex. Apidhe U
claimed attornexlient privilege and work product protection as to communications (1) between
its counsel Cote and Medina, (2) between Union counsel Rhett Dacus and Medina, (3) betwee
Cote and NLRB attorney Isabel Saveland, and (4) between Cote and GreisaedabDefdiled
DEFENDANTS MOTION TO COMPEL REPONSES TO DEFENDANTS’ REQUESTS FOR
PRODUCTION PURSUANT TO DEFENDANTS’ SUBPOENA DUCES TECUM (Doc. No.
42).

On December 30, 201Wnited Statedlagistrate JudgKristen L.Mix granted
Defendants’ Motion to Compel and ordered the Union to produce the requested documents by
January 6, 2012. Judge Mix determined that when the Union and Medina disclosed the
communications between the Union’s attorneys and Perkins, they waived their wort produ
privilege with respect to those communicaticeeeORDER GRANTING MOTION TO
COMPEL (Doc. No. 56) at p. 8. Judge Mix ordered all communications between Medina and
the Union’s attorneys produced. Judge Mix also found that the Union waived its privilage wit
respect to communications among the Union’s attorney Cote, Greisen, and the NiR&yat
Saveland.If.)

In response to Judge Mix’s order, the Union produced more than 1200 pages of
documents, but thieost Grievancend the April 22, 2010 lettevere notincludedin that
document production. The Union did not disclose any information about the Lost Grievance.

At trial in May 2012, Perkins and Meditestifiedthat Perkingrepared and filed the
Lost Grievance, which Perkimkescribed as a separate grievance complaining about being called

a “nigger”on March 11, 2009 by MartelliPerkins statetle did not know what happenedtihe



Lost Grievance. Union representatMedina testified that Perkingeparedhe Lost Grievance,
but Medinadid not know what happened tdlitereafter (Tr. 1019:15-1020:12Perkins) 376:1-
5; 377:1-7(Medina). The jury ruled in favor of Perkins on all of his claims against FFP and
Martelli and awarded Perkins damages for lost wages, emotional distress, aive planitages.
Based orPerkins’surprise testimongbout the Lost Grievance, the Counter alia, orderech
new trialunder Fed. R. Civ. P. 60(b)(8h Perkins’ retaliation claim against Marte(ldoc. No.
194 at pp. 32-51.)

C. PostTrial Discovery.

After the decision ordering a new tri@efendants asked Perkins to supplement his
discovery responses. Perkins provided supplemental responses on March 28, 2014. Mot. Ex. D.
Perkins did not mention or provide a copy of tlest Giievance.ln addition to seeking
discovery related to the existenaleand circumstances surroundiihg Lost Grievance,
Defendants also sought to discover information related to the preparation of PEEWS’
Chargewhich wasprepared and filey Greisenas Perkins’ attorneypefendants were allowed
to delve into the circumstances surrounding the preparation of Perkins EEOC Change beca
duringPerkins’trial testimony Perkins refuted many of the allegations in the Chdgzovery
disputes arose, andd Court referred aplostirial discovery matters thlagigrate Judge Mix
Judge Mix allowed Defendants a one-hour depositidarefsenand a one-hour deposition of
Union representative Meding&géeDoc. No. 228 at p. 9.)

1.Medina’s Posffrial Deposition

Medina testified that his normal practice wasaogrievances to Federal Fru{Mot. Ex.

O at 8:17-20.) Medina testified that he kept all grievances in a file drawer and on hisdiedk. (

8:24-9:10; 10:18-23.) Medina had no specific memory of faxing.¢isé Grievance to FFP, and



even after many attempts to locétéhe was unable to find it or the fax transmission sheet that
would have been printed at the time Medina faxed this grievance tolBF&.&:21-23; 25:13-
26:2) Medina testified thathe Union would considex grievance concerning a racial epittet
bevery serious and he had no reason to believe the Union would fail to pursue this type of
grievance(ld. at 22:4-11.)

2. Greisen’s Posfrial Deposition

Defendants sought discovery of Greisen’s file on PerkdmdViarch7, 2014, Judge Mix
partially quashed Defendants’ subpoeheces tecunof Greisen'’s file on PerkingMinute Order
Doc. No. 235.) But, Judge Mix ordered Greisen to produce any documents she reviewed prior to
her deposition.ld.) On March 12, 2014, €isen testifiedn her deposition that she did not
review her file and could not recathportantdetails ofdocuments shieadreceivedor what
information she gathered during her representation of Perkins. (Mot. Exesen also
testifiedthat although Perkins told her about tleest Grievance she never received a copy of it.
(1d.)

After theinitial one-hour deposition of Greisen, Defendants ma@vedcond timéor
document discovery from Greise®geORDERDoc. No. 244.) Judge Mix ordst Greisen to
appear and testify at another one-hour depositidna( p. 7.) Judge Mix orderdéreisen to
review her filerelated to Perkinprior to the second deposition and to produce all documents
related to certaitopics. Greisen was ordered to provide a privilege log with respect to withheld
documents.I@. at pp. 7-8.Judge Mix also commented that Grei$eal used Judge Mix’s
wording in the previous order (Doc. No. 228) to obstruct the discovery of any documents in

Greisen’dfile by not reviewng them before her first depositidd.



Prior to her second deposition, Greisen produced 127 pages of documents. Out of those
documents, two are important to this Motion because they were not produced prior ta the firs
trial. The first documenwas an EEOC draft chargegarding Perkins’ claim afiscrimination
against FFRvhich purportedo describe relevant events that occufredh February 28, 2009 to
March 15, 2009. (Mot. Ex. E.) The EEOC draft charge did not mention the Lost Grievahge. (
Grei®en testified that she did not think her office drafted this document. (Mot. Ex. P. at 62:13-
63:4.)

The second important document out of the 127 pages was the April 22, 201fddetter
Cote to Greisen, which indicz a “cc”to Perkins ana@ “cc” the Unim. (Mot. Ex. F.) The April
22, 2010 letter was in response to an April 5, 2010 letter from Greisen, produdedl pie-
which Greisen aske@ote to provide “a complete listing of all of the grievances filed on Mr.
Perkins’ behalf."The April 22, 20104dtterlisted “Mr. Perkins’ grievances, in chronological
order by infraction alleged.” (Mot. Ex. FThe second grievance listed is described as
“Grievance #111014 manager used the term ‘niggeld. In fact, Grievance #111014 does not
contain the word “nigger” and instead complains only that Perkins was “wrongly oliefa)”
(Mot. Ex. H.)

In a subsequent letter dated April 27, 2010 from Cote to Greisen, produced to Defendants
pretrial, Cote correctiser description of Grievance 11101fb]n closer inspection, | note that
grievance number 111014 is not EEO related, as it involved discipline for ‘standing around
doing nothing,” or something like; the term ‘nigger’ was used later in comment by e/sap.”
(Mot. Ex. I.) Defendants assert that the April 22, 2010 |ettes a crucial document in a string of
correspondence regarding Perkins’ grievances. According to Defendants, tf22Ap010

letter, along with other evidence, proves that the Lost Grievance never existed. The April 22,



2010 letter wasrucialto Defendants’ preparation and presentation of their primary defense, that
Martelli never calledPerkins a “nigger” and that no racial discrimination or retaliation against
Perkins occurredt&FP.More importantly, the Lost Grievance was an important protected
activity that supported Perkins’ claim against Martelli for retaliatory disehBrgfendants
contend that the damage from this withheld document and surprise testimony wheants
imposition of sanctions and even an order vacating Perkins’ entire judgment ag&restd-F
Martelli. In that regard, Defendgs seek to hold to account whoever is respongibliling to
disclose the April 22, 2010 lettdBe that as it may, the Court males that Defendants have
failed to come forward with enougividence that Greisag that responsible person.

In her second deposition, Greisen testified that when ESR began its representation of
Perkins in this litigation, her “instructiongould hae beerto copy and send her entire fil®
ESR (Mot. Ex. P at 71:25-72:6Greisen testified that she was unaware of “any reason why the
April 22 letter would not have been sent to ESRI” &t 72:7-9.) After Defendants notified Cote
of the existencefdhe letter in post-trial discovery, Cote produced an unsigned copy of the letter.
(Mot. Exs. J andK.) On July 27, 2014, Cote produced twelve additional emails previously
undisclosed one of which had the April 22, 2010 letter attached. Cote called the Ufadaie

to produce the April 22, 2010 letter “an oversight.” (Mot. Ex®L.)

% Defendants assert that Caotade various representations to Defendants’ counsel, Ms.
Keimig, about Cote’s reaction to the subpoena issued to the Union in 2011. This included Cote’s
statement thaCote did not search her own files for documents concerning Perkins because she
thought the subpoena needed to be issued to Cote personally to obtain any Union fihes from
office. Defendants contend Cote stated that sheveelia personal subpoena was necessary to
order her to produce even the documents from her file written on the Union’s behalf and
maintained in the Union’s file at Cote’s office. (Mot. at pp. 8-9.) Defendants dsse@dte
further explained she did not oversee Medina’s search and production of documents otber than t
tell him to produce “everythingld. Defendants represent that after Defendants notified ESR
that they were concerned about the failure to produce the April 22, 2010 letter frorn Cote t
Greisen, a representative from ESR conferred with Cote about Perkins’ receipt aneldgeonf
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Il. DISCUSSION

Underthe Colorado Rules of Professional Conduct when a lawyer ends a representation
of a client, the lawyemust®. . . take steps to the extent reasonably practicable to protect a
client’s interests, such as giving reasonable notice to the client, allowinfptimeployment of
other counsel, surrendering papers and property to which the client is entitledusaihigeny
advance payment of fee or expense that has not been earned or incurred.” Rulesaridrof.C
Rule 1.16 (d). Failure to tummver aclient’s file to new counsel in a timely manner, violates this
rule. People v. Crew901 P.2d 472 (Colo. 1995The fact that Defendants did not reeethe
April 22, 2010 letter in pretrial discovery does not prthet Greisen failed to turn over the April
22, 2010 letter to ESR. Therefotmder the circumstancas does not appear th@reisen
violated Rule 1.16 (d).

Greisen did not represent Rigs in this lawsuittherefore, she had no duty under Fed. R.
Civ. P. 26 (a) to provide pre-trial disclosure of documents in her possession redagdngject
matter of this action. Under Rule 45(g), a non-party can be held in contempt foraithoat
adequate excuse to obey &#poena or an order relating to a subpoena. In 2Bfglsen was
subpoenaed for a deposition, and she appeared for a deposition. A suhprEntecunssued
for all documents related to her representation of Perkinparéially quashed by Magistrate
Judge Mix. SeeMinute Order (Doc. No. 235)%reisendid not follow the spirit of Judge Mix’s
ruling partially quashing the subpoena duces tecumthasidausd the Defendants to have to
seek further discovery artdke asecond deposition of Greisen. For this reason, the @alrt

denyGreisen’s request for an award of her attorney fees incurred in respoodie Motion for

the April 22, 2010 letterld. at p. 9.) Defendants imply that Cote and ESR should have included
one of their representatives in this conference. The Court hagasithand other circumstances
outlined in the Motion will be sorted out at the evidentiary hearing on the Motion.



Sanctions. However, the Court will not impose sanctions on Greikene 15 no evidence that
she*failed without adequate excusedbey” the subpoena duces tecunth@rorder related to it.
Therefore, sanctionsnder Rule 45(gare inappropriate.

Defendants further contend that Greisen and the ©thleoare the subjestof this
Motion are liable for sanctions due to spoliation of evidence. Spoliation is the destrcti
significant alteration of evidence tine failure to preserve property for another’s use as evidence
in pending or reasonably faeeable litigationAsher Assocs. v. Baker Hughes Oilfield
Operations No. 07 CV 1379, 2009 WL 1328483, * 5 (D. Colo. May 12, 2009). Spoliation
sanctions are proper when “(1) a party has a duty to preserve evidence hdaaeiseor should
have known, that litigation was imminent, and (2) the adverse party was prejudiced by the
destruction of the evidenceTurner v. Public Service Co. of Cal663 F.3d 1136, 1149 (10th
Cir. 2009) (citingBurlington N. & Santa Fe Ry. Co. v. Grab05 F.3d 1013, 1032 (10th Cir.
2001). But if the aggrieved party seeks a remedy for spoliation, it must also provetnad fai
“Mere negligence in losing or destroying records is not enougfi Turner, 563 F.3d at 1149
(citing Aramburu v. Boeing Cp112 F.3d 1398, 1407 (10th Cir. 2007)).

In this instance, there is no evidence that Griesen failed to preserverth22Ag010
letter. In fact, she produced the April 22, 2010 letter, albeit in 2014, showing that it had not been
destroyed, altered, or misplacédl. As for theLost Grievanceif it existed it was mishandled by
the Union, Cote, Medina, Perkins, and/or ESR. Greisen testified she heard about, but never saw
the grievanceand the Court see® rvidencehat tiesGreisento the mishandling, destruction, or
misplacement of the Lo&rievance.

IT IS ORDERED that the MOTION FOR SANCTIONS (Doc. No. P&)denied in part

as to Paula Greisemhe other parties and ngrarties that are the subject of the Motion will
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appear at the evidentiary hearing®eptember 30, 2014 at 9:00 a.m., United States Courthouse,
Courtroom #702, Denver, Colorado.

Dated this % day of September, 2014.

A

SENIOR UNITED STATES DISTRICT JUDGE
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