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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 11-cv-00767-RPM

DR. GEORGE FREY, M.D.,
a Colorado citizen,

Plaintiff,
V.
SOFAMOR DANEK HOLDINGS, INC.,
a Delaware corporation, and,
MEDTRONIC SOFAMOR DANEK USA, INC.,

an Indiana corporation,

Defendants.

PROTECTIVE ORDER

Pursuant to Rule 26(c) of the FedeRalles of Civil Proceds, the Court HEREBY
ORDERS AS FOLLOWS:
I. CLASSIFICATION OF INFORMATION
1. Any party to this action, anchg non-party from whom discomeis sought in connection
with this action, may designate ‘@onfidential” any documents, testimony, or other discovery
material that contains “Confidential Information.”
2. “Confidential Information” means informain that the designating party reasonably and

in good faith believes constitutes, contains,comprises trade secsebr other confidential
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research, development, or commercial infarora or documents. Material designated as
Confidential pursuant to this Ondghall refer to any so designated document, testimony, or other
discovery material and all copies thereof, andlishlso refer to the information contained in
such material.

[1.  PRODUCING AND DESIGNATING INFORMATION

3. All documents and things produced by any party shall be numbered using a prefix
bearing the party’s name or anbaéviation thereof, such as anmr@tym or the firsthree letters
of its name so long as the abbreviation diffecen all other names/abbreviations, followed by
identifying sequential numbers. The prefix shdogdused on a consistdmdsis and in a manner
which makes clear the identiof the producing party.

4. The marking “Confidential” shall be promantly placed on the outside of the front
page/cover of each document, including depositianscripts, and on each confidential page of
a multi-page document. The marking shall be placed so as to not obscure any information on the
document. This provision shall not apply whérds impractical or infeasible to mark the
affected document or thing such as in the casa afriginal that cannot breadily copéed. In the
event it is impractical or infeasible to mark affiected document or thing, the designating party
shall provide separate written notice.

5. Until seven (7) days after receipt, the reasjvparty shall treat all documents and things
received from a producing party being “Confidential - Attorneystyes Only,” as defined in
Paragraph 10(b)(ii) below, regdeds of how such documentsthings are marked. After that
seven day period, documents and things shalldagetd in accordance witlow they are actually

designated, if at all, undéhe above paragraphs.



A. Production for Inspection

6. In the event the producing party elects toduce original documenis other material
for inspection, no markings nebée& made by the producing party in advance of the inspection.
During the inspection, all such documents or otimaterial shall be considered as marked
“Confidential - Attorneys’ Eyes Only.” Afteselection by the inspecting party of specified
documents or material for copying, the produgnagty shall make the appropriate copies, and
the appropriate confidentiality designations shall be placed on the specified documents or
materials prior to providing theopies to the inspecting party.

B. Depositions

7. Testimony given at a deposition and the resgltnanscript and each exhibit thereto may
be designated as “Confidential” or “ConfidehtiaAttorneys’ Eyes Only” by an appropriate
statement at the time of the giving of sucstiteony or by notifying all other parties in writing
within thirty (30) days of receiving the trangariand exhibits. Untikhirty (30) days after
receiving a deposition transcrigtiach party shall treat the entiretf each deposition transcript,
all information disclosed therein, and each eithilhereto as “Confidentia Attorneys’ Eyes
Only,” unless before the deposition the daxhiwas properly treate as not having any
Confidential Information. After the thirty (3@jay period, deposition transcripts, all information
disclosed therein, and each exhibit theretoldbaltreated in accordance with how they are
actually designated.

C. Redactions

8. Any producing party may redact material from documents and things it produces if the
producing party claims the redactethterial is subjecto the attorey-client privilege, work
product immunity, or other priege or immunity. The producing party adh mark each
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document or thing where privileged matter has breeiacted with a legend stating “Redacted” or
a comparable descriptive notice. The produgagy shall preserve an unredacted version of
each document. This provision shall not affagy obligation to provide a log of information
redacted or otherwise withheld on the basisthe attorney-client privilege, work product
immunity, or other privilege or immunity.
(1. LIMITATIONSON USING AND DISCLOSING INFORMATION

A. Limitationson Use and Disclosure

9. All Confidential Information produced or exahged during this litigtion shall not be
disclosed or used except for the purposeanideicting litigation of the above captioned matter,
including any appeal therefrom, and not foy aher business, comnuagal, or other purpose
whatsoever. As an example only, such infararashall not be used by a recipient for any
commercial purpose, for filing, prosecuting, or oppgsany patent application (of any type) or a
similar request for protection, for a patent regssu reexamination request or for developing a
product.

10.Until or unless the Court rules otherwise, material marked or otherwise designated as
“Confidential” shall be matained in confidence by the party to whom such material is produced
and shall not be disclosed to any person except:

a. Counsel for the respective parties, utihg their clerical, tigation support and
paralegal employees, andcinding third-party litigéion support personnel (for
example, copy services, visual aid padmns, or jury condtants) who are
assisting Counsel. As used herein, “Calhshall mean attorneys of Sheridan
Ross P.C., Jeffer, Mangels, Butler Mitchell LLP, Kirkland & Ellis LLP, and
Holland & Hart LLP. For avoidance afoubt, Counsel does not include anyone
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who is an employee, officer or directof a party or has a permanent physical
office in the facilities of a party. Angutside attorney or law firm other than
those indicated above may be added to Rnatective Order as counsel of record

for a party upon ten (10) days advance writtetice to all other parties, but shall

not be added to the Protective Order matitled to access to any Confidential
Information should any other party objéctwriting to the designation of counsel
during such ten (10) day period; any such objection shall be resolved by the Court
if not resolvedamong the parties.

. Up to three employees, officers, or directors of each party, provided that these
persons have signed the attached Extbio be bound by the Protective Order
and a copy of the signed Exhibit Adsrved upon all counsel of record.

I. Notwithstanding the foregoing, the persadentified in accordance with
paragraph 10(b) shall not have axdo view or search any document
database storing documents produced by the opposing party or any non-
party in this action.

ii. The producing party may identify documentsthings that relate to any (1)
current research and development, (2) future or pipeline products, (3)
unpublished pending patent prosecutionl(idmng applications), and/or (4)
payments to or agreements or negfiwns with physicias or consultants
other than Dr. Frey by affixing ¢hlegend “Confidential Information -
Patent Prosecution Sensitive” or “Confidential - Attorneys’ Eyes Only.”
Except for Chad Hanson, in-house counsel for Medtronic, the persons
identified in accordance with paragtal10(b) may not receive, review, or
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otherwise be given custody of angocuments or things designated
“Confidential - Attorneys’ Eyes Ontyand outside counsel and others bound
by this Protective Order are prohibited from transmitting, providing, or
showing this information to said asther persons. Documents marked
“Confidential Information-Patent Prosecution Sensitive” in the above-
captioned matter shall be treated designated “Confidential - Attorneys
Eyes’ Only” under this Protective Order.

c. Technical or damages consultants and experts for each ofrthes gpecifically
engaged by counsel or the parties to agsi#tis litigation, who are not potential
fact witnesses in this action, and all necessary clerical and support personnel who
assist such experts or consultants. Befeviewing another party’s Confidential
Information: (a) any such consultant/edpeust sign an undertaking in the form
of the attached Exhibit A; (b) a copy the signed undertakgy, a curriculum vitae
or resume of such proposed consultant/exfieone exists), and an identification
of any past or present employment aonsulting relationship with any party
during the past three years must be seoredll counsel of recordt least ten (10)
days before the Confidential Informatiemshown to such consultant/expert; and
(c) the non-disclosing party may object initwag to such disclosure within those
ten (10) days. If any such objectionnmde, it must be in writing and state the
reasons for such objection. No disclosofeConfidential Information shall be
made to such consultant/expert asntaterial produced by the objecting party
until either: (1) the objecting party does not file an appropriate motion to exclude
such consultant/expert from Confidentlaformation within seven (7) days of
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lodging the objection; or (b) the matter is resolved by the Court or upon
agreement of the parties.

. Jury consultants and others engaged by them for purposes of this litigation,
provided that they sign aanndertaking in the form of the attached Exhibit A
before reviewing another party’s Confidential Information. In addition, a copy of
the signed undertaking, a curriculumaét or resume of such proposed jury
consultant (if one exists), and an idengtion of any past or present employment
or consulting relationship between symtoposed jury consultant and any party
during the past three years must be seoredll counsel of recordt least ten (10)
days before the Confidential Information is shown to such jury consultant and
others engaged by them for purposeshi$ litigation, and the non-disclosing
party may object in writing tsuch disclosure withirhbse ten (10) days. If any
such objection is made, it must be writing and state # reasons for such
objection. No disclosure @onfidential Information shall be made to such jury
consultant and others engal by them as to matatiproduced by the objecting
party until either: (1) the objecting partipes not file an appropriate motion to
exclude such jury consultant and atheengaged by therfrom Confidential
Information within seven (7) days abdging the objection; or (b) the matter is
resolved by the Court or uponragment of the parties.

. The Court and its officers, court stenaghers, other persons designated by the
Court, and outside copy services whagection requires them to have access to

material designated as Confidehtiader this Protective Order.



f. Officers before whom a deposition or athestimony is taken (including without
limitation, stenographic reporters and odeaphers) and necessary clerical and
support personnel who are assisting such officers.

B. Filing Under Seal and Useat Hearingsor Trial

11.The parties acknowledge thab@idential Information may béled in this action, and
before any information and/or materials proeld in discovery, answers to interrogatories,
responses to requests for admission, depositiansdripts, or other documents which are
designated as “Confidential” are filed with theut for any purpose, the party seeking to file
such information and/or material shall seek the permission of the Court to file said material
under seal and shall follow the requiremeotsD.C.COLO.LCivR 7.2and the most recent
version of the District of Colorado ECF Remlures. The introductioof any Confidential
Information into open court during the trial anyahearing in this matter shall be governed by
pertinent local rules of the Court, future ordetshe Court or by stipuladn between the parties.

C. Depositions

12.Notwithstanding paragraph 10 above, angness may be shown at a deposition, or
examined on, any document containing Confidentitdrmation if it appears from the face of
the document that the witness authored or presly received a copy of it, or if specific
documentary or testimonial evidence of that witness or others indicates that the document was
previously communicated to or from the witnes®pto or outside of this litigation, or if the
designating party so agrees.

13.No persons shall attend portioas depositions during whircinformation designated as
Confidential Information is disclosed unless such person is an authorized recipient of such
information under this Protective Order. tfuring a deposition, the response to a question
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would require the disclosure @fonfidential Information, the witness may refuse to answer or
complete his or her answer, any party that designated thetformation as Confidential
Information may instruct the withess not to apswr complete his or her answer, until any
persons not authorized to receive that infdroma have left the room. If the persons not
authorized to receive Confidential Informatioefuse to leave the oo, the deposition shall
continue as to non-confidential ttexs only or may be adjournedt, the option of the examining
party. Each party reserves itight to demand the suspensiointhe taking of the deposition
under Rule 30(d).

D. Exceptions

14.Nothing in this Order shall bar or otherwissstrict any counsel of record from rendering
advice to his client with respeto this litigation and, in theourse thereof, relying upon his
examination of documents or information sdgated Confidential Information provided,
however, in rendering such adviaed in otherwise communicatingttihis clients, the counsel
of record shall not disclose the content orgbarce of such information or documents contrary
to the terms of this Order.

15.Nothing in this Order shall bar or otherwisstreet any counsel of record from disclosing
material marked or otherwise designated as “Confidential,” “Confidential - Attorneys’ Eyes
Only,” or “Confidential Information - Patent Pexsution Sensitive” to an individual that is (1)
identified expressly on the materasd a signatory, author, addresswagcipient of a copy of the
material or (2) shown to have been a named iveasrta contributor on documents or things that
relate solely, for Boomerang, Boomerang Il,oBerang Ill, Crescent, Crescent Il, Crescent
Hybrid, Pyramesh or Pyrametrix products, toqa)rent research and development, (b) future or
pipeline products, or (c) unpulitied pending patent prosecuti@ncluding applications).
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16.The restrictions set forth in any of ethpreceding paragraphs shall not apply to
information or material that:
a. was, is, or becomes public knowledge imanner other than by violation of this
Protective Order,;
b. is acquired by the non-designating partgnir a third-party hang the right to
disclose such information or material; or
c. was lawfully possessed by the non-designating party prior to the entry by the
Court of this Potective Order.
17.Notwithstanding any provision dhis Protective Order, nothing in this Protective Order
shall prohibit or otherwise restrict the use @cthsure of information, documents, or things, if,
at the time of such use or dissloe, a party is merely using disclosing its own information.
V. DISPUTES REGARDING DESIGNATIONS
18.1f any party believes in good faith that algcument or thing degnated as Confidential
Information is not properly designated pursuanth® confidentiality prodions of this Order,
that party (“Objecting Party”) may so notify tpeoducing party in writing, provide a description
of the Confidential Information which the Objewi Party believes should be freed from all or
certain constraints of this Onjeand provide theeasons why the Confideal Information at
issue is not properly designated pursuant te ¢onfidentiality provisions of this Order
(“Notice”). Copies of this Notice and the reasahall be served on counsel for the parties to
this lawsuit. Once Notice hagén properly served, the partieslshwithin 10 business days
from the date of receipt of théotice, confer and attempt to rés® such disputén good faith on
an informal basis. If the parties cannot resaheedispute, the confidaality designation of the
Confidential Information in question may beatlenged by the Objéiag Party upon motion.
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The Objecting Party must file a motion within B@siness days from service of such Notice. The
designating party shall bear theréden of showing that the dispat confidentialitydesignation is
appropriate. If such a motion is timely filedetprotection afforded by this Order shall continue
until a decision on the motion is made by the Coudrbitrator(s) or resolution by the parties.
V. VIOLATION

19.Any person in possession of Confidentiaformation shall exercise reasonable and
appropriate care with regard to the storage, dysto use of Confidential Information in order to
ensure that the confidential nature of the same is maintained.

20.Each person and entity that receives anyrmédion designated aso@fidential agrees to
be subject to the jurisdictioaf this Court for the purpose @y proceeding relating to the
performance under, compliance with, or viadatiof this Protective Order, even after the
conclusion of this litigation.

21.Each party shall be entitled to seakyaemedy existing under law and equity if any
information that is designated (at the time of aséisclosure) Confidentias used or disclosed
in violation of this Protective @er, or if any term of this Btective Order is violated in any
other way. It shall not be a defe to a request for injunctivelied that the aggrieved party
possesses an adequate remedy at law.

22.1f Confidential Information is disclosed myone other than ia manner authorized by
this Order, the party responsible for such ldisere must promptly, upon becoming aware of the
disclosure, notify the designatim@arty or non-party of the undadrized disclosure and make
every reasonable effort to prevent further disclosune to obtain the return of such information.
Such notification shall include: (a) a destiop of the Confidential Information used or
disclosed (with Bates numbers of any documéantslved, if known); (b) the date and nature of
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the use and disclosure; (c) the identity of thespre(s) who made such use or disclosure and to
whom the Confidential Information was disclosadd (d) a description of the efforts taken to
comply with the provisionsf this paragraph.
VI. THIRD PARTIES

23.This Protective Order applies to all infortiaa that a non-party produces or discloses in
connection with this litigation. All informaiin that any non-party designates as Confidential
shall be treated as such in accordance with thmastef this Protective Order, subject to any
party’s rights to contest amdesignation as set forth above.

24.1f any person or entity isubpoenaed, ordered by a courtcompetent jusdiction, or
otherwise legally required faroduce information that another entity designated
“Confidential” in this ation, the person or entity receivingetihequest or ordeshall (a) inform
each person or entity that sent such requestrder that the information is subject to this
Protective Order, (b) immediagehotify each designating party tiie existence and general
substance of each such order or request, (c) promptly furnish each designating party with a copy
of the document(s) it received that memorializesl thquest or order, arfd) not interfere with
any designating party’s response or oljgtto any such order or request.

25.Nothing in this Protective Order requiresyaperson or entity to contest, appeal, or
violate a subpoena, legal processcourt order. If the designating party wishes to contest any
such request or order, it shall have thedearof doing so. The entity receiving the subpoena,
process, or order shall be entitl®s comply with it unless (a) it iguashed or modified in a way
that does not require such compliance, or (p)t(heed not be complied with yet and (ii) the
entity receives notice, within ten (10) days afteotifies each designatinparty of the existence
of the request or order, that an entitg lo& will contest the request or order.
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VII.  WAIVER AND INADVERTENT DISCLOSURE

26.1f a producing party inadvertently dissks information witout designating such
information as Confidential Information, thatsdiosure shall not beleemed a waiver of
confidentiality with regard to that information, or similar or related information.

27.1f a party inadvertently fails to mark a douent that contains Confidential Information
with the appropriate designatiahmay later apply such a dgsiation by providing counsel for
each other party written notice of the proper giesiion for each affected document or thing.
Upon receiving such a notice, each party shalittthe affected documents or things, and all
copies thereof, as designated as the natiees, and each receiving party shall make a
reasonable effort to (1) prevent improper use s€ldsure of such information and (2) obtain the
return of such information that is discloséal any person not authorized to receive such
designated information, subject to its rightcantest any designation as set forth above. The
designating party shall also prde a replacement, marked puwastito paragraph 4 above, for
each affected document and thing. After receipa marked replacement, and upon written
request of the designating partyetheceiving party shall certifin writing to counsel of the
designating party that the receiving party has takasonable steps to return or destroy, at its
option, every affected unmarked docuitnand thing and atopies thereof.

A. Privilegeand Immunity

28.Nothing in this Protective Order shall be deemed to waive any applicable privilege or
immunity, or to limit the relief available to party claiming that it inadvertently disclosed
information subject to any privilege or immuniiNothing in this Protective Order shall require
disclosure of information thais protected by theattorney-client privilege, work product
immunity, or other privilege or immunity.
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29.1f any party inadvertently discloses informatigubject to the attorney-client privilege,
work product immunity, a legal prohibition agdirt8sclosure, or otheprivilege or immunity,
such disclosure shall not constitute a waigérthe applicable privége or legal prohibition
against disclosure ithe producing party provides writtemotice of the claimed inadvertent
disclosure to each receiving pawithin ten (10) days of dcoming aware of the inadvertent
disclosure. The parties reserveraihts to seek the return or desttion of all such information
and anything relating to such information (uding without limitation notes or work product),
and to preclude the furthase or disclosure thereof.

30.If written notice of the claimed inadvertent disclosure is provided within 10 days of the
party becoming aware of the relevant inadvertisttiosure, then: (a) upon receipt of such notice
of inadvertent disclosure, each receiving partylshranediately return or destroy all copies of
any documents and things that the disclosingypelaims it inadvertently disclosed, and, if
requested in writing to do so, certify in writing the producing party that it has done so, and (b)
until any issue of how to treat such information is resolved (for example, by court order or
agreement of the parties), such information dbaltreated as though it is subject to the claimed
privilege or immunity, and shall not be furthesed or disseminated by the receiving party. If
any receiving party disputes that any such information is subject to such privilege or immunity,
or otherwise disagrees about tle¢urn, disclosure (e.qg., if thecaving party disputes whether
the disclosure was inadvertendy, use of any such informatiothen that party and the party
claiming inadvertent disclosure alhmeet and confer in good faith attempt to resolve their
disagreement. If those partiesoat resolve their disagreement within ten (10) days after receipt
of such notice, then any of those parties maydafter petition the court to resolve the matter.
The party seeking to designate tihformation as subject to privilege or immunity shall have the
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burden of proving that the information is subjexiprivilege or immunityand, if relying on the
rule against inadvertent waiver under this PribtecOrder, that the disclosure was inadvertent
and that written notice was provided withihe required 10 days. When written notice of
inadvertent disclosure is providlevithin 10 days of the party becoming aware of the inadvertent
disclosure, the Court will rule on claims of priviegr immunity without rgard to the fact that
such information has been disclosed or used.

31.Except as provided for elsewhere in this Betive Order, any disclosure or use by any
person or entity of any inadvertently disclosednadvertently non-designated information shall
not be deemed a violation of this Protective Ornflsuch disclosure ouse occurs before that
person or entity receives writt@otice of that inadvertent disclosure or non-designation.

VIIl.  CONCLUSION OF LITIGATION

32.Within sixty (60) days aftethe conclusion of this casencluding any appeals, all
Confidential Information designated and produtedeunder, and all copies thereof, shall be
returned to the producing party @pposing counsel shall certify writing that such material has
been destroyed, except that eacinfhaving counsel of record shhhve the right to retain for
archival purposes one copy of all pleadings, pagded with the cour written discovery
requests, deposition transcripts, transcriptscourt proceedings, correspondence and work
product, including portions designdtas Confidential Informain, subject to the continuing
obligations of all other provisi@nof this Protective Order, and provided that nothing in said
archival copy shall be disclosed to anyone ofiwn that counsel's partners, associates, or
employees.

33.This Protective Order shall remain in fullrée and effect after the termination of this

litigation, or until canceledr otherwise modified by Order of this Court.
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IX.  AMENDMENT

34.The parties reserve the right to amend or ifiyaitis Order upon agreement of the parties
and for good cause shown. This Protective Odib@s not abridge and vgithout prejudice to
the rights of a party (a) to oppose or objecthi® disclosure, production, use or admissibility of
anything, or to refuse to diese or produce anything based amy available legal grounds or
objections, (b) to modify or seeklief from this Protective Ordef¢) to seek judicial review or
other appropriate action regarg any court ruling concerninghformation that is or was

designated Confidential, or (d) $eek any additional protectiorattthe party deems appropriate.

SO ORDERED.

Dated: December 152011

BY THE COURT:

dgRichard P. Matsch

RichardP. Matsch,SeniorDistrict Judge
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AGREED BY THE PARTIES:

By: s/ lan R. Walsworth By: s/ Erin C. Kolter

Joseph E. Kovarik Luke L. Dauchot
jkovarik@sheridanross.com luke.dauchot@kirkland.com

lan R. Walsworth Nimalka R. Wickramasekera
iwalsworth@sheridanross.com nimalka.wickramasekera@kirkland.com

SHERIDAN ROSS P.C. Erin C. Kolter

1560 Broadway, Suite 1200 erin.kolter@kirkland.com

Denver, Colorado 80202-5141 KIRKLAND & ELLIS LLP

Telephone: 303-863-9700 333 South Hope Street

Facsimile: 303-863-0223 Los Angeles, California 90071

E-mail: litigation@sheridanross.com Telephone: 213-680-8400
Facsimile: 213-680-8500

StanleyM. Gibson

sgibson@jmbm.com James E. Hartley

JEFFER, MANGELS, BUTLER & jhartley@hollandhart.com

MITCHELL LLP Conor F. Farley

1900 Avenue of the Stars" Floor cfarley@hollandhart.com

Los Angeles, California 90067 HOLLAND & HART LLP

Telephone: 310-203-8080 555 Seventeenth Street, Suite 3200

Facsimile: 310-712-8548 Denver, Colorado 80202
Telephone: 303-295-8000

ATTORNEYS FOR PLAINTIFF Facsimile: 303-295-8261

DR. GEORGE FREY, M.D.

ATTORNEYS FOR DEFENDANTS
WARSAW ORTHOPEDIC, INC. AND
MEDTRONIC SOFAMOR DANEK USA,
INC.
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CERTIFICATE OF SERVICE
| hereby certify that on this 14th day @fecember, 2011, | electronically filed the
foregoing with the Clerk of Court using the CMUE system which will send notification of such
filing to the following e-mail address:

Luke L. Dauchot
Luke.dauchot@kirkland.com

Nimalka R. Wickramasekera
Nimalka.wickramasekera@kirkland.com

Erin C. Kolter
Erin.kolter@kirkland.com

KIRKLAND & ELLIS LLP

333 South Hope Street

Los Angeles, CA

Telephone: 213-680-84

Facsimile: 213-680-8500

James E. Hartley
jhartley@hollandhart.com

Conor F. Farley
cfarley@hollandhart.com

HOLLAND & HART LLP

555 Seventeenth Street, Suite 3200

Denver, CO 80202

Telephone: 303-295-8000

Facsimile: 303-295-8261

ATTORNEYS FOR DEFENDANTS

$ Nicole L. Bl

NcoleL. Bell

Assistant to lan R. Walsworth

SHERIDAN ROSSP.C.

1560Broadway,Suite1200

DenverCO 80202-5141

Telephone: (303)863-9700

Facsimile: (303363-0223

E-mail: nbell@sheridanross.com
Iti gation@sheridanross.com
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