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ILED
UNITED STATEE DISTRICT COURT
DENVER, COLORADO

CCT 31 201
IN THF, UNITED STATES DISTRICT COURT.
FOR THE DISTRICT OF COLORADO GREGORY C. LAN%PEQ%

Civil Action No. 11-¢v-01237-REB-NW

VIESTI ASSOCIATES, INC.
Plaintity,
v |

THE MCGRAW-UILL COMPANIES, INC. }
and 101N DOES | throagh 10,

Defendun(s. \
]

|
P STIPULATED PROTEC’I’IVE‘ ORDFER

Kach Pacly and vach Counscl of Record stipulate to the following Protective Order
pursumnl lo Rule 26(¢) of the Federal Rules of Civil Procedure concerning the teatiment of
Contidential Information (as hereinaller defined), us follows:

1. 4n this aclion, al least one ol the Parties anticlpate thatione or both of them may scek

Confdential Information (s detined in paragraph 2 below) in the course of discavery
in this case. The Partics imdersiand thal with respeet t{.) Confidential Tnformation, the
disclosing parly usscrly that the public disclosure of’su!ch information or any cxchange |
of such information outside the scope of this litigutioni could result in significant

injury to one ar more of the party’s busincss ur privacy interests, The Partics have

entered into this Stipulation and request the Court cater this Pratective Order for the
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|
purpose of preventing the disclosure an d/or use of Con (}«lcnlinl Information except as

set forth herein. ’
3. “Confidential Information” means any document, file, portions of files, transeribed
testimony, Or response 10 a discovery request, including any extract, abstract, charl,

summary, note, or copy madc therefrom - not made avi iluble to the public - and

designuted by onc uf the Parties in the manncr pmvich:c‘t in paragraph 3 below ay
containing Information including but not limited to:

(2) previvusly non-disclored financial infur‘ 1wation (including, without
limitatian, profitabitity reports or cstirﬁj‘:cs or budgets, cash Jow
information, percentage fees, design Fee{s, royalty ratcs, minimuam
guarantcce payments, sales reporls or estimates or hudgets, sales
marging, hatance sheets, profli-and-loss statementy, or any vther non«
pubdic financial information) of the prmiluuing purly;

(b} previcusly non-disclosed business plans, product-development

information, marketing plans, print-run‘amounts, distribution figuses,
and internel-bused praduct-download ﬁigurcs;

(¢) uny non-public information ol 4 pcrsunid or intimate nature concemitg
an individual person; and,

(d) any othor categury of information the Lituurl subscqnently designates as

canfidential in this case.

[ ]
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3. Where Confidentinl Infurmation is produced, provided or otherwise disclosed by a

Party or i wiltess in response to any discovery request; o otherwise in this case, it
will be desipaated in the tollowing manner:

a) by imprinting the word “Caontidential” an the first page vt cover of any

|
|

document produced;
- 4
b) by imprinting the word *Confidential” r[\cxt to or ahove any response
ta a discovery request; and |
¢) with respect to transcribed testimony, b\iy giving written notice ta
opposing counsel designuting such portions 88 “Confidential™ no Jater
than fourtcen (14) calendar days after r'IECf:ipL ol the traasctlbed
testimany.

4. All Confidential Informatian provided by a Party or prwitness in responso to d
discavery request or in the form of transcribed testimony or otherwise in this case
shall be subject to the follawing restrictions: 7

a) 1t shall be used enly for the purpose nitthe litigation in this particular
civil weton, and nat tor any business purpose, and not foruse ar
;
disclosure in connection willt any otthr case;
h) It shall not be communicated or disclosed hy awy Party’s counscl ur a
PParly in sny manner, either directiy or indiveetly, o anyune except for
purposes ot this particular case aud only ufter the Certiticate of

M > - * |’ K]
Consent in the form of Exhibit A has beea signed by the person

receiving such information. This provisien shall not apply tn
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disclosures ta court personnel and stcnngrnphcrs transcribiug
deposition testimony, or 2Zmong a Pmtyii‘s attorneys or that alto;'ucy’s
internal s, or to disclosures of Cn'nf'idcntial informaton to
persons who are empluyees or consuitants of the party who
designatgd ﬁl_]g information as confidgatial. ]
5. Individuals antharized to review Confidentinl Tnformalion pursuant to this Protective
Order shal{ hold Confidential Infurmation in conﬂdcn;ce and shall not divulge the
Confudential Informr;tion, either verhally orin writing!, 10 ary porsor, catity or .
government agency ualess awthorized 1o do so by couF vrder.
6. ‘The Party’s counsel who discloses Confidential Tnfon;natmn shall be responsible for

assuring cumpliance with the terms of this ProtectiveiOrder with respect to persons to

whom such Confidential Information Iy dixcluscd un(i shall abtain and retain the
original Certificates of Consent signed by qualified récipinnts of Confidentiul
Information, and shell maintain a fist of all persons uéz whom any Confidential
Information is disclosed. [

7. During the pendoncy ol ilis action, opposing cmmsci may apon courl ovder or
spreement of the parties inspect the list maininined by counsel pursnant to parageaph
6 ahave upan a showing of substantinl need In order ta establish the source of an
unauthorized disclosure of Contidential Int'ormntinn‘nnd shat opposing counscl ars
uiable otherwise to Identity the source of the disclufzurc. {£ counsel disugrees with

upposing counscl’s showing of substantial need, then counsel may scck a court order

requiring inspection undar terms and conditions deep\cd appropriwte by the Court,

|
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9.

10.

|

!
|

|

No copicy of Confidential Information shall be mude chq)i by or on behalf of

counsel In this litigation and such copies shull be made and used solely for puipases
ot the litigation af this particular civi) aclion.
During the pendency of this litigation, counsel shall retzin custody of Confidential

Infortnation, and copies made therefiom pursuunt lo patapropl § bove.

It opposing counsel objccts to the designation o!'ceﬂain\ Intormation as Confidential

fuformation, he or she shall promptly inform the other p‘rnics’ cotnsel lo writing ot

Ui specifie grounds of the objection to the designation. 'All counsel shall then, in

gond faith and on an informal basis, attempt. 10 resolve t;nc dispute. I afler such good

(2ith uitempl, il counscl are unahle to resolve their disp?utu. the party oppesing the
|

confidentiality designation may move for u disclosurc opder consistent with this order.

3

Any motion challenging the confideatiality designation nf such information must be
filed within 14 days of the opposing party’s initial nu(ictr' challenging the
confidentiality designation. During the pendency of any motion challenging a
confidentiality designution, the information shall cnntimisc to have Conlidentinl
Information status tror the time it is produced uniil the yuling by the Court on the

motiaon.

- In the event Con[identul Infurmastion is used in any coust filing or proceeding in this

uction, it shall not lusc its confidential status as between!the purifes throuph such use.

12. In the event any party wirhes to submit ConGdentinl Information to the Couit, either

as an exhibit 10 ar as queted or revenled in pleadings or briets, the party seeking to

suhmit such infornation lor the Court's consideration must first tile a motion lor
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leave to submit the Canfidentisl Information under sca(j pursuant Lo the requircents
af D.C. COLO. LCivR 7.2, In the event the party seekfing Lo submil such
Confidential Infosmation for the (f("!l.u‘t’s voview is nol Lhe party that designated the
intormation as contidential in the firvl Instance, the designating party will have Lhe
right 1o submit 1o the Court such information as it helicves necessary Lo catablish that
the information Is catitled ta protactian under the slum?m’ds articulated in Nixon v.
Warner Communications, Inc., 435'U.S. 589, 593-602;0978‘; (apyplied in United
States v. Hickey, 767 F.2d 705, 708 {10th Cir. 19K5), and Crpstal Grower's Corp. v.
Dobbins, 616 £.2d 458, 461 (10th Cir. 1980)). Until slm;h timc as the Court rules on
the mation for leave to file the Conlidential lnfhrmatir;n under seal, such information
shall be weaied as scaled and shall not be publicly ﬁh:;J. Nu party may publicly file
any Confidential Information withoui first ubtaining #<Jetermipation from the Court

that the confidentiality desigoution may be set aside ahd the information muy

hencolorward be publicly revealed.
All persons are hereby maced on notice that the Court ls unlikely to trent as sealed or
atherwise to sontinue lo mintaia the canfidentiality r]:f' any Confidential Information
that is imroduced us evidence at rrial or a hearing once il luts been offered into
evidenes in open court, except in Lhe xiraordinary ciremnstances where the trial or
hearing has been closcd Lo the public pursuant ta the provisions af D.C. COLO.
LOWR 7.2, The Court also reserves its discretion fo reconsider any deteimination

with respect 1o n motion for leave to file information under scal i€ it comes to believe

P. 01
@ez0/014

Filed 10/27/11 USDC Colorado Page 6 of 10

e




Case 1:11-cv-01237-REB-DW Document 31-1

15.

16.

The termination of this action shall not relieve counse
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as o rosult of subseguent infarmation that the scaled information na longer requires

confidentia! treatment, including in any orders, opinions, ov decisions of the Court,
n;or other persons obligeted

hercunder from their respansibility to maintain the confidentiality of Confidential

|

Intormation pursuant to this Protective Order, snd the Court shafl retain conlinuing

, |
N . ; l
jurisdiction to enforce the tams of this Protective Order.

By wgreeing 1o the entry ot this Prateciive Ovder, the Iiartics adopt 11o position as to
the authenticity or admissibility of docurnents produced sabject to it.

Upon termination of this litigation, including any app{xuls. cuch Purty's counsel shall
immediately return ta the producing parly ot ulhchls]c destroy all capies sive one,
tor archival purposes, of the Confldential Information provided subject Lo this

Pratective Order, und all extracts, abstracts, charls, sunmatics, notcs or copics made
9

therefrom. Counse! shall pravide sach uther with verlfication that any counsel’s work

17.

1%.

product reterencing Confidential Informetian has heen destroyed save onu copy for
archival purposcs.

n

The Court shali cetain jurisdiction following the termination of this civil action

enforee the terms of this Protective Order,

Nothing in this Protective Order shatl prociude any Harty from filing 2 mation seeking

Curther oy differeat pratection for the Court uncler Rule 26(¢) of the Federal Rules of

Civil Pracedure, or from filing a motion with respect to the manter in which
1

Confidential Information sl be treated at rial,

P 08
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DATED: this_ 2] duy of Octobur, 2011,
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EXHIBIT A
IN THE UNITED STATES DISTRICT CQURT
PO TAE DISTRICT OF munu;uo

Civil Actien No. 1 1-cv-01237-ROB-DW

VIRSTT ASSOCIATES, INC,
Tluintiff,
v. |

TR MCGRAW-HILL COMPANIL'S, INC. f
and JOHN DOES 1 through {0, : ‘

Nefendants.

CERTIFICATE OF CONSENT TO BE BOUND BY PROTECTIVE ORDER

P - .

The undersigaed, having read and onderstood Lhe Stipulated Protective Order entered in

\ . -
the above-captioned matter on___ , 2011, which govems the restricted use ol documents
and other informutivn designated as “CONFIDINTIAL,” pursuar#i to the Stipulated Protective

Order, hiereby agrees to be hound by the terms thercof and consents to the jurisdiction and

contempt power of the Court with respect to its entoreement.

Dale: L, 200

Nanc;
Address:

Phane:
Eniail:
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APPROVED:

Apane & ScHILL, PC

$Willigm_ 5. Zimsky
Ny: Willinm E. Zimsky
1092 Main Avenue, Sulte 313
Durango, Colerado 81301
Telephone: 970-385-4401

" Pax: 970-385-4901
Tmail: la@oilgaslaw.nel
Email: wez{tdoiigaglaw, net

HERNSTADT ATLAS LLP

& Id [lernstedt

By: Ed Hemsted!

11 Brondway, Suitc 615
New York, New Yorlk 10004
Telephone: 212-809-2502
Mo 212-214-0307

Pmail: gdfidheatfaw.com

Attarncys for Plaintiff Viesti Assaciates, Inc.

10

10
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LEVINE SULLTYAN Kocu & Schurz, L.L.I.

s/ Christaplier 12, Beal]

By: Christopher I. Beall

1 848 Shurman|Street, Suite 370
Denver, Colorado 80203
Tclephone: 303-376-2400
‘Fax: 303-176-2401

Fmail: cheall@dlsklaw.com

|
Aliorneys_for Defendant
The McGraw Hill Companies, Inc.




