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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 11¢v-01948NYW-CBS
KATHRYN KIPLING,
Plaintiff,
V.
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
doing business abjinnesota Division of State Farm Mutualitomobile

Insurance Company,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate JudgBlina Y. Wang

This civil action isbefore the court othe following motions:

1. DefendantState Farm Mutual Automobile Insurance Company’s (“State Farm” or

“Defendant”) Motion for Summary Judgment on Remand [#146, filed May 20, 2015];

2. Plaintiff Kathryn Kipling’s (“Ms. Kipling” or “Plaintiff”) Motion for SummaryJudgment

[#149, filed May 22, 2015]; and

3. Plaintiff's Motion to Strike Portions of Defendant’s Matidor Summary Judgment

(“Motion to Strike”) [#150, filed May 29, 2015].

These Motions are before me pursuant 28 U.S.C. 8§ 636(c)the Order of Reference
dated January 26, 2012 [#19], the Order of Reassignment dated February 16{13¥]1:ahd
D.C.COLO.LCivR 72.2. This court hagarefully considexd the Motions and related briefing,
the comments offered by counsel at the July 10, 2015 and August 20, 2015 Motions Hearings,

the entire case file, anthe applicable case lawandis sufficiently adiised in the premises.
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Based on that review, this couBRANTS Defendant’s Maon for Summary Judgment,
DENIES Plaintiff’'s Motion for Summary Judgment, a@RANTS IN PART andDENIESIN
PART Plaintiff's Motion to Strike.

FACTUAL BACKGROUND?

Thefollowing facts are undisputed unless otherwise notus civil action arises out of
a fatal car collision thaiccurred on July 27, 2009 on Colorado Highway 285 when Jose Sanchez
(“Mr. Sanchez”) driving a Ford F350 owned by Pedro Caivirtinez,crased into the side of
the vehicle in whichMs. Kipling, her husband, Christopher Kiplingnd her mother, Maureen
Hamilton, were traveling. [#1 at YY-4; #26-2]. The impact of the crastorcedthe Kiplings’
vehicle off the highway into an embankment causing it to roll onto its passsdgevhere it
ultimately rested. Ifl. at I 5; #2&2]. Mr. Kipling was fatally injured in the collision and Ms.
Kipling was severely injured, and as a ressiiffered a variety of neaconomic and economic
damages. Ifl. at 71 79].

Mr. Sanchez was insured through the Cabtattinez vehicle by an American Family
Insurance policy that provided for $100,000/300,000 bodily injury liability limits. The Kipling
household maintained two auto insurance policies with State Farm. The Suburban was insured
under policy number 029870-06F, which provided for $500,000/500,000 in uninsured motorist
(“UIM”) coverage. The second policy wassued in Colorado b$tateFarmto Quicksilver
Express Couriepn a 2005 Ford pickupnd provided for $250,000/500,000 in UIM coverage

(collectively, “Colorado Policies”). [#48]. Plaintiff settled her bodily injury liability claim

! State Farm incorporatesto its Motion for Summary Judgment on Remand the Statement of
Undisputed Material Facts as set forth in its original Motion for Summary Judgi8ea#146

at 2, n.1; #26 at-13]. Plaintiff, likewise, incorporates into her Response her original Resgpo

to Statement of Undisputed Material Facts as set forth in her Response intiGppodvotion

for Summary Judgment. [#162 at 2; #44 a122-
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against Mr. Sanchez and submitted a UIM claim with State Farm under the ColoradesPoli
State Farm paid the limits of the UIM coverage under bothipslievith a portion paid to Mrs.
Hamilton.

At the time of his death, Mr. Kipling worked as an Office ManagerQaicksilver
Express Courier of Colorado, Inc [#26-1 at § 7] Quicksilver Express Courier, Inc.
(“Quicksilver”) originated as a Minnesotarporationin 1982. [d. at 11; #442]. Quicksilver
operatesas a holding company anslince its origination, has opened operating subsidiaries in
Minnesota, Colorado, Wisconsin, Missouri, and Arizona. {24at 7:1417; #261 at | 4]
Quicksilve originally conductedbusiness only in Minnesata [#261 at § % In 198,
Quicksilver organizeduicksilver Express Courier of Colorado, Inc. (“Quicksilver Colorado”)
asa wholly owned subsidiary[#26-1 at § % compare#44-3with #44-. Quicksilver purchases
and titles the vehicles useq s employees according &tate. [#26-1 at I 12]. Quicksilver
pays for the insurance of each vehicle and those vehicles are titled in tha sthieh they are
used; vehicles of one corporation are never used by another corpofédicat 1 12, 13].The
individual employee is responsible for obtaining insurance for the vehicle fromeaniaghe
state in which the vehicle is usedd.[at § 15]. Quicksilver then approves the coverage and pays
for the business use portion of the premiuphd.] The individual employees are tax#uke
correspondingpercentagéor their personal usef the vehicles, including insurance and fuel and
all other expenses|id. at { 13]. Each vehicle is p&ed at the office or home of the employee

who uses it. If. at § 14].

2 One of the founers of Quicksilver clarified during deposition that Quicksilver maintains a
controlling interest in the subsidiaries, which operate as independent corporationsweithee
and liability of their own. [#149-1 at 47-48, 49].
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On the day of the accident, MKipling was driving a 2005 ChevySuburban (the
“Suburban”) that Quicksilver had provided him for his personal and businesg#2&1 at ¥
21, 40, 41; #26&2]. The Suburbanvas insured by State Farm Coloradg titled to Quicksilver
Coloradg and Quicksilver was the named insurd#26-1 at 1 21; #26.2, #149 at 1 1R As
Mr. Kipling’s vehicle was covered by a State Farm policy in Colorado, emgaayeQuicksilver
and the Quicksilver corporation in Minnesotaere similarly covered by State Farm policies
Relevant here are four policigsat pertaiedto four vehicles registered in the State of Minnesota
and titled toQuicksilver in Minnesotano. 053956323E; no.71 6391A08-23G; n0.327 4806-
A01-23H; and no. 330-072803-3C (“MinnesotaPolicies”). [#261 at 11 2539]. The vehicle
described in policy number 05353-23E is a 2006 Toyota Tacoma pickup truck. F&26 The
vehicle described in policy number 71 63808-23G is a 2008 Toyota Sequoia. [#26 The
vehicle described in policy numb827 4806A01-23His a 2007 Toyota Camry. [#28]. The
vehicle describd in policy number330-0729A03-3C is a 2008 Toyota Corolla. [#Z2.
Michael Crary, Curt Sloan, Tony Gardner, and Dean Herbst are theQiigksilveremployees
designated as the principal drivers of the feeinicles covered bthe Minnesota 8licies. [#26-
1 at 9 11, 25, 29, 33, 3¢ Quicksilver was listed as a named insured under the Minnesota
Policies “so as to receive the proper notification of coverage limits and amedt” [#261 at
27]. Mr. Crarydrovethe 2008 Toyota Sequoia; Mr. Slodrovethe 2008 Toyota Corolla; Mr.
Gardnerdrove the 2008 Toyota Camry; and Mr. Herbst drove the 2006 Toyota Tacoma.

Mr. Crary is the company’s foder and chief executive officer[#26-1 at I 1]. Mr.
Sloan has served as the corporate finanafiter of Quicksilver since 1982 and owns 11
percent of the company’s stocKld. at § 9]. Mr. Herbst and Mr. Gardner have ownership

interests of less than 6 percent each in Quicksilver stgtk. at  8]. Mr. Kipling had an



ownership interest @ percent in the company stocHd. at I 7]. The Minnesota Policies were
obtained from a Minnesota State Farm agent, Tim Meyer, in Shoreview, Minn&sga.e.g.,

[id. at § 16; #263; #266; #268; #2610]. The Minnesota addresses of @rary, Mr. Sloan,

Mr. Gardner, and Mr. Herbstere used in determining the rates charged under the policies.
[#265; #267; #269; #2611]. State Farm is incorporated in lllinois [#149 at 22, 1 5], hed t
Minnesota Policies werexecuted bystateFarmin lllinois. [#149-1 at 71,  10]. The State
Farm agent who obtained the applications for and bdbhedMinnesota Policies, and the
underwriters who reviewed and approved the applications, leveaged in Minnesota. [#149 at
30, 1 3].

The four Minnesota veties weredriven only in Minnesota, and the Minnesé@licies
weremaintained in the individuals’ namestas principal drivers.[#26-1 at 1 20, 24]Neither
Plaintiff nor her husbandvas the principal driverof any of the vehicles covered by the
Minnesota polies and thosevehicleswere never driven in Coloradgld. at § 17]. On July 27,
2011, Ms. Kipling filed this lawsuit asserting one claim for breach of contra the basis that
State Farm has failed to pay benefits for uninsured/underinsured motorist coverdgeht Ms.
Kipling was entitled under the four Minnesota Policies, and seekirngrglesnd special damages
plus interest. [#1 at 4, 11 19-23].

PROCEDURAL HISTORY

District Court

State Farm filed an Answer on November 14, 2011. [#10]. On December 14011,
Honorable Boyd NBoland presided over a Scheduling Conference and entered a Scheduling
Order. [#14, #15]. On April 17, 2012, State Farm filed a Motion for Summary Judgment,

arguing that the Complaint presented a question of contract interpretaéarourt should apply



Minnesota law and under Minnesota lawPlaintiff cannot stack th&JIM benefits of the
Minnesota Blicies. [#26]. Defendant first asserted that the contract governing the Minnesota
policies contais a choice of law provision providing for Minnesdéav, evenunder general
conflict of law rules Minnesota law would apply, and Minnesota law does not pdrenit t
stacking of UIM policies. Defendant then argued thaven if Minnesota law did not apply,
Plaintiff is not entitled to the UIM benefits in the Minnesét@licies because the Suburban is not
a covered vehicle pursuant to those policiesragither Plaintiff nor Mr. Kipling qualified as an
insured as defined under the UIM vehicle coverage contained in the MinnesoiasP

Following multiple requests for extensions of time tihat court granted?laintiff filed a
Response on September 11, 2012. [#44]. Ms. Kipling countered that the soléoclastref
assertedn the Complaint sounds itort; that in multitort controversies, Colorado courts apply
the rule of law of the state with the most significant relationship to both the eccarand the
parties; and that Colorado law should govern her claila.]. [ Plaintiff next argued thatnaer
Colorado law, which invalidates any insurance policy provision that seeks to tieythertaof
UIM benefits to the occupancy of a particular vehicle, she is entitled to the linitsMo
coverage under the Minnesd®alicies. Finally, she contested Defendant’s assertion that Mr.
Kipling does not qualify as an insured under the policies.

Defendant filed a Reply on September 25, 2012. [#47]. Plaintiff sought and was granted
leave to file a Sureply, which she submitted on October 17, 2012. [#52]. On November 29,
2012, the court heard oral argument on the Motion for Sumthatgmentat which the Parties
agreed that Plaintiffloes not qualify as an insuradder the language of the MinnesBtdicies.

[#54 at 5]. The court then took the matter under advisement.



On November 6, 2012, Magistrate Judge Boland denied State Farm’s Motion for
Summary Judgment. [#54]. Judge Boldimst found that Plaintiff “is not entitled to benefits
under the plain language thfe Minnesota Policies.”Id. at 5]. However, e thenfound that the
Colorado conflict of laws rule applicable to tort claims should apply, and for sugtied on
Ranger v. Fortune Ins. CA881 P.2d 394 (Colo. Apd994)) [Id. at9-1(. In so finding, and in
considering which state had the most significant relationship to the coceiramd the Parties,
MagistrateJudge Boland determined that Colorado law controlleddbelutionof the lawsuit,
and under Colorado law, Ms. Kipling was entitled togeexd to triato determine damages

On February 21, 2013, State Farm filed a Motion for Reconsiderafidghe Order
denying its Motion for Summary Judgmentt in the alternative, Motion for Determination of
Question of Law, arguing that two consolidated Colorado Supreme Court Sastes Farm
Mutual Automobile Insurance Co. v. Breldad State Farm Mutual Automobile Insurance Co. v.
Shaffer,105 P.3d 177 (Colo. 2004ndState Farm Mutual Automobile Insurance Co. v. Shaffer,
105 P.3d 177 (Colo. 2004draw the distinction betweem plaintiff's negligence claims against
the UM motorist and the plaintiff’'s contract claims faeninsured motorist“(UM”) benefits
against the plaintiffs UM insurerand instruct that the conflict of laws rule applicable to
contracts should goverlaintiff's claim. [#66]. Ms. Kipling filed a Response on March 25,
2013 [#75],and State Farm filed a Reply on April 1, 2013. [#76YlagistrateJudge Boland
denied the Motion for Reconsideration on April 3, 2013. [#81]. The soindequentlyeld a
threeday jury trial, which commenced May 13, 2013. [#84]. The juryltimatelyreturned a
verdict in favor of Plaintiff, andhe court entered final judgment of $4,444,750.75 dhay 28,

2013. [#99].



On June 14, 201%tate Farm filed a Motion to Alter or Amend the Judgniamsuant to
Fed. R. Civ. P. 59(e), arguirfgr the first time thain applying Colorado law to reform the
Minnesota Blicies, Plaintiff and Mr. Kipling dl not qualify as insureds under those policies
[#103]. Defendant asserted thdi]t is neither contrary to the€Colorado UM/UIM statute, nor
against public policy, to define who is an ‘insured’ in termsadficle occupancy when dealing
with persons other than an individual named insured and hisroesident relativgsand “when
the named insured is a business or corporation, UM/dtMerage arises only when such
persons are using or occupying a covered vehicle.” [#103 &taje Farm then filed Motion
to Stay Execution of the Judgment Pending Resolution of Afpé&éy], to which Plaintiff
responded on June 21, 2013 [#10Qn July 16, 2013, Plaintiff filed a Response to the Motion
to Alter or Amend [#113]. State Farm filed a Reply on July 16, 2013. [#114]. On September 3,
2013, the court denied the Motion to Alter or Amgpidmarily on the basis that the Motion was
“an improper attempt to advance a new argument which could and should have been raised prior
to trial and entry of judgmeritfinding that Defendant’s argument implicated and sought to limit
and define several state court cases that had not previously been cited to or didéld8at.
3]. On September 6, 2013, the court granted the stay for execution of the judgment. [#119].
. Tenth Circuit Appeal

On September 17, 2013, State Farm filed a Notice of Appeal to the United StatesfC
Appeals for the Tenth Circuit (“Tenth Circuit” or “Circuit Court”)#120]. Defendant thereafter
raised the following two argumentg1) even under Colorado law the Minnesota Policies would
not provide UIM benefits to Plaintiff because Colorado law does not prohibit tying UIM
coverage to occupancy of the insured vehialed (2) the district court erred in applying tort

conflict-of-laws principles in resolving which state's substantive law governed Plaintiff's



claim” Kipling v. State Farm Mutual Automobile Ins. C674 F.3d 1306, 1307, 1312 (10th Cir.
2014).

On Decerber 29, 2014, th&enth Circuitissued gublished opinion, in which iejected
State Farm'’s first argument for failurelavetimely raisel it before the district court, bagyreed
with State Farm’s second argumend. at 1308. The Tenth Circuibenheld that thedistrict
court erred by not applying contract conflaftlaws principles andreversedand remandethe
decision for further proceedings, “including reconsideration of what state’sastibe law
governs this dispute.”ld. at 1312. In addition, the court noted in the section of the opinion
describing the background of the c#éisat each of theMinnesota Blicies describes the covered
vehicle on the declaration page as “YOUR CAR,” and the UIM coverage provision
defines‘insured”to mean “any person while occupyin@) your car; (b) a newly acquired car;
or (c) a temporary substitute caafid therefore‘the Kiplings would not be eligible for UIM
coverge under any of the Minnesotalieies because they were not occupying any of the
insured vehicles when they weargured.” Kipling, 774 F.3d at 1308. The Circutourtalso
noted that the Partiesddnot dispute thaPlaintiff is not entitled to coveragé Minnesota law
applies.ld. On January 20, 2015, the Tenth Circuit issued the mandate consistent with its order,
which State Farm filed with the DistrictoQrt the same day. [#133].
I, Remand to District Court

On February 10, 2015, this matter was reassigned to the undersigned Magistrate Judge.
[#137]. On March 5, 2015, this court held a Status Conference at which the undersigned set
deadlines by which the Parties would complatated written discovery and file motions for

summary judgment limited to the confBobf law issue. [#138].



On May 20, 2015, State Farm submitted its Motion for Summary Judgmergroang
along with fourteen pages of exhibitd#146, #1461, #1462, #1463]. On May 29, 2015,
Plaintiff submitted her Motion for Summary Judgment along with 182 pages of exH#il#9,
#1494, #1492]. The same day, Plaintiff filed the Motion to i [#150]. Defendant filed a
Response to the Motion to Strike on June 8, 2015 [#153], and Plaintiff filed a Reply on July 1,
2015. [#158]. On July 10, 2015, this court heard oral argument on, and took under advisement,
the Motion to Strike, and set further oral argument to be heard on the Motions for Summary
Judgment. [#159]. On July 30, 2015, Plaintiff fled a Response to Defendant’s Motion for
Summary Judgment on Remand. [#160]. The following day, Defendant filed a Response to
Plaintiffs Motion for Summary Judgment. [#161]. Also on July 31, 2015, Plaintiff filed an
Amended Response in Opposition to Defendant’'s Motion for Summary Judgment on Remand
[#162]. The court considers that filing as the operative response to the Mdten Parties
completed oral argumemtt a hearing held on August 20, 2015, at which the undersigned took
the Motions under advisement. [#163].

STANDARD OF REVIEW

The purpose of a summary judgment motion is to assess whether tea¢ssary White
v. York Int'l Corp.45 F.3d 357, 360 (10th Cit995). Summary judgment is appropriate only if
“the movant shows that there is no genuine dispute as to any material fact and the sovant i
entitled to judgment asraatter of law.”"Fed. R. Civ. P. 56(alelotex Corp. v. Catrety77 U.S.
317, 322 (986) Henderson v. InteitChem Coal Co., Inc41 F.3d 567, 569 (10th Cir. 1994)
“A ‘judge’s function’ at summary judgment is not ‘to weigh the evidence and detetharteuth
of the matter but to determine whether there is a genuine issue fot tialan v. Cotton134

S.Ct. 1861, 1866 (2014) (quotimgnderson v. Liberty Lobby@77 U.S. 242, 249 (198K)
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Whether there is a genuine dispute as to a material fact depends upon whethadehee
presents a sufficient disagreement to require submission to a jury or &wnerso onesided
that one party must prevail as a matter of ladwnderson477 U.S. at 24849 Stonev. Autoliv
ASP, Inc.210 F.3d 1132, 1136 (10th Cir. 200Qgarey v. U.S. Postal Servicgl2 F.2d 621, 623
(10th Cir. 1987) A fact is “material” if it pertains to an element of a claim or defense; aalactu
dispute is “genuine” if the evidence is sontradictory that if the matter went to trial, a
reasonablguror could return a verdict for either partAnderson477 U.S. at 248.“Where the
record taken as a whole could not lead a rational trier of fact to find for thasmoang party,
there is no ‘genuine issue for trial.’Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gorp.
475 U.S. 574, 587 (1986) (citirfgrst Nat. Bank of Ariz. \Cities Service Con891 U.S. 253,
289 (1968)).

In reviewing a motion for summary judgment, the court views all evidence in the light
most favorable to the nemoving party.SeeGarrett v. HewletPackard Co.,305 F.3d 1210,
1213 (10th Cir. 2002). Under Rule 56(c), the moving party bears the initial burden of presenting
evidence to show the absence of a genuine issue of material Tenor v. Apollo Metal
Specialties, Inc.318 F.3d 976, 979 (10th Cir. 2003)n this circuit, “[tlhe moving party carries
the burden of showing beyond a reasonable doubt that it is entitled to summary judgichent.”
(quotingHicks v. City of Watong®42 F.2d 737, 743 (10th Cir. 1991)) (internal quotationksia
omitted). Once this burden is met, Rule 56(e) requires thenowmg party to set forth specific
facts showing there is a genuine issue for tridl.(citing Hom v. Squire81 F.3d 969, 97810th
Cir. 1996). See alsd&annady v. City of Kiowg90 F.3d 1161, 11689 (10th Cir. 2010). “If a
moving party fails to carry its initial burden of production, the nonmoving party has no

obligation to produce anything...[and] the nonmoving party may defeat the motion forasym
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judgment without producingngthing.” Trainor, 318 F.3d at 979 (quotindlissan Fire &
Marine Ins. Co. v. Fritz Cos210 F.3d 1099, 1102 (9th Cir. 20D0)
ANALYSIS

Motion to Strike

The court first considers Ms. Kiplihg) Motion to Strike, as its outcome could have an
effect upon the substantive argumeoffered by the Parties with respect te tross Motions for
Summary Judgment. Ms. Kipling asks the court to strike twthiafe arguments raisduy
Defendanin its Motion for Summary Judgment on Remafi) the Choice of Law provision in
the Minnesota policies mandates the application of MinnesotadaWwose policies; and2)
Colorado’s UIM statute does not apply to the MinnesBtdicies because they were not
“delivered or issued for delivery in [Colorado] with respect to any motor vehagdeded for
highway use in [Colorado].” [#146 at 6]. In so moving, Plaintiff asserts that thgsments
violate the mandate issued by the Tenth Circuit in the order reversing and rgméndin
proceeding to district court, and that Defendant has waived the argumedingggplication of
Colorado’s UIM statute. [#150 at 2]. State Farm responds that Plaintiff prietation ofthe
mandate is too narrow. Defendant ague particular that whether the contracting parties
agreed on the application of a certain forum’s law is a question squaréin it contract
conflict-of-laws analysis and that Colo. Rev. Stat. §-26609 ispertinent to Plaintiff’'s‘ongoing
contentons thatunder the conflicbf-laws analysis, including contract principles, Colorado’s
interests override Minnesota’s due to the public policy expressed in C.R.$1-6080 [#153

at 2-3].
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A. Legal Standard

“[W]hen a case is appealed and remanded, the decision of the appellate court establishes
the law of the case armadinarily will be followed by both the trial court on remand and the
appellate court in any subsequent appeRIcth v. Green466 F.3d 1179, 1187 (10th CRZ006)
(quotingRohrbaugh v. Celotex Corh3 F.3d 1181, 1183 (10th Cit995). Thelaw of thecase
doctrine “posits that when a court decides upon a rule of law, that decision should continue to
govern the same issues in subsequent stages in the same Rasle.266 F.3d at 118{guoting
Christianson v. Colt Indus. Operating Carg86 U.S. 800, 816, 108 S.Ct. 2166, 100 L.Ed.2d
811 (1988)(further citation omitted)). “As it is most frequently applied, law of the case
encompasses a lower court's adherence to its own prior rulings, to the aflitegsuperior court
in the case, or to the rulings of another judge or court in the same cases#lya @lated case.
Aguinaga v. United Food & Commercial Workers Int'l Uni8d4 F.Supp. 757, 773 (D. Kan.
1994). With regard to a districtourt's adherence to its own prior rulings, “questions that have
not been decided do not become law of the case simply because they could have bekh decide
Id. “However, law of the case principles may apply when a court concludes that an assue w
deaded implicitly.” Id. (citing 18 C. Wright, A. Miller & E. Coopeff-ederal Practice and
Procedure§ 4478, at 78 (1981)). See alsdCherokee Nation v. Oklahon461 F.2d 674, 678
(10th Cir.1972),cert. denied409 U.S. 1039, 93 S.Ct. 521, 34 L.Ed.2d 489 (19472he rule
that a lower court must follow the decision of a higher court at an earlier $tdgpecasapplies
to everything decidedither expresslgr by necessary implication.”) (citation omitted).

The second category of the law of the case is known as the mandate rule. “Themandat
rule is a corollary to the law of the case [doctrine] requiring trial courtoomity with the

appellate court's terms of remandJ.S. v. West646 F.3d745, 748(10th Cir. 2011) See also
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Zinna v. Congrove/55 F.3d 1177, 1182 (10th Ci2014) (holding that the mandate rule
“provides that a district court must comply strictly with the mandateerexadby he reviewing
court”). While lower courts are bound under the mandate rule to tbagnandate of a superior
court,“l ower courts are free to decide issues that were not resolved in a prior apped,ass lon
the case remains open for further proceeding8guinaga 854 F. Suppat 773 (“The issue
presented by the Union was not resolved by the Tenth Circuit in the prior appeal, aodrthe c
does no violence to the mandate rule by considering the issue’heririnthe TenthCircuit,
there is a presumjain in favor of a general remand:

the scope of the mandate on remand is carved out by exclusiess the district

court's discretion is specifically cabined, it may exercise discretionhah may

be heard. Therefore we do not make inquiry into whetiherissue presented is

antecedent to or arises out of the correction on appeal. Instead the disttict cour

to look to the mandate for any limitations on the scope of the remand and, in the

absence of such limitations, exercise discretion in determitiegappropriate

scope.
West 646 F.3d at 749 See also Dish Network Corp. v. Arrowood Indem., @89 F.Supp. 2d
1137 1143(D. Colo.2013)(“Although a district court is bound to follow the mandate, and the
mandate controlsllamatters within its scope.a district court on remand is free to pass upon
any issue which was not expressly or impliedly disposed of on appe#ktion omitted),aff'd
772 F.3d 856, 86¢L0th Cir. 2014).

The third categoryf law of the case relates to “the amount of defezeone judge or
court owes to the rulings of another judge or court in the same case or in a dtaely casé
Aguinaga 854 F. Suppat 773 Thefourth andfinal categoryarises undecircumstances where

the courtpermits preclusive effect to a ruling that could have been appealed, but has been

abandoned by a failure to do shl. (citing 18 C. Wright,8 4478, aB01). “Under this category
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of law of the case, lower court rulings become binding on higher courts throlgte f@
preserve an issue for reviewid.

B. Application

On appeal, the Tenth Circuéffirmatively decided twoissues (1) State Farmwas
foreclosed from arguing that Colorado law does not prohibit tying UIM coverageupamcy
of the insured vehicle, and thus Plaintiff is not entitled to UIM benefits under theekbta
Policies even under the application of Colorado lacause it failed to raise it in a timely
fashion before the District Court; an(@) contract rather than tortconflict-of-law analysis
should govern which statesubstantivdaw applies. Kipling, 774 F.3d at 1308.Thesetwo
respective holdings guide this court’s interpretatiothefscope of the remand.

1. Argument Regarding Choice of Law Provision

State Farm sserts as its first basis for summary judgment that the contracted choice of
law provision in the Minnesota Policies “mandates application of Minnesota latetprietation
of the Minnesota Policies.” [#146 at 3]. Plaintiff first argues the court shetukk this
argument as contravening the mandate. Specificallygitlestion of whether the Choice of Law
provision in the Minnesota Policies applicable to this dispute...[is notlencompassed within
the specific Tenth Circuit mandate to apply tRestéaement (8cond) Conflict of Laws
(1971)..principles applicable taontract actions to determine which state's substantive law
governs this dispute.” [#150 at 3].

Based on my review of the docket and the applicable laggpectfully find that Plaintiff
reads the mandate too narrowly. First, the presumption within this Circuit is indiea@eneral
remand. West 646 F.3d at 749. Next, the Tenth Circuit unequivocally directed this court to

begin its analysis of Plaintiff's claim by applying Coloradotstract conflictof-laws principles,
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which includes consideration of applicability of any chea¢¢aw provision within the contract
The RestatementSecond) Conflict of Law§‘the RestatemeniSecond)) § 187(2) provides, in
pertinent part:

The law of the state chosen by the parties to govern their contractual rights and
duties will be applied ... unless ...

(b) application of the law of the chosen state would be contrary to a fundamental
policy of a state which has a materially greater int¢hest the chosen state in the
determination of the particular issue and which, under the rule of § 188, would be
the state of the applicable law in the absence of an effective choice of law by the
parties.
SeeKing v. PA Consulting Grp., Inc485 F.3d 577585 (10th Cir. 2007J Nothing in the
Tenth Circuit’'s decision suggests that this court should not engage in a complgséesamaler
the conflictof-laws principles that apply to contract actions by omitting consideratich 187
of the RestatemelriSecond) In addition, as discussed in more detail below, the application of §
187 necessarily requires the court to consider what state has the most angmiiationship to
the contractual transaction and the Parties.

The court is also not persuaded by Plaintiff's arguments that it shouldafneftom
reconsidering the prior court’s decision that the choice of laws provision does not appb8” [
at 2 (citing State Farm’s Response [#153 at 5, 7])]. This court ré&dpecisagrees that
Defendant’'s argument based on the contractual choice of law provision has baeosjye

decided. While State Farm raised the matter of a choice of law provision in its origiotbn

for Summary Judgment, it became a moot pointrwttee court determined that the claim

% Under most circumstances, this is the court’s first inquiry, and may obivéateed to consider
which state haghe most significant relationship to the rtsaction and the parties.See
Restatement (Secon@) 188 “Law Governing in Absence of Effective Choice by the Parties.”
See also, America Exp. Financial Advisors, Inc. v. Tad®IF. Supp2d 1233, 1238 (D. Colo.
1999) (“Generally, Colorado enforces contractual choice of law provisions, and Salleav
Restatement (Second) of Conflict of Laws for Contracts, § 187, in determining theeabibty

of these provisions.”).
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soundedn tort. [#54]. IndeedMagistrateJudge Boland noted that “there was no dispute about
the meaning of any policy provision.”Id[ at 8]. In disposing of State Farm’s Motion for
ReconsiderationMagistrateJudge Boland furtherated “[tjhe case does not raise a question of
contract interpretation, as State Farm argues.” [#81 at 5].

The Tenth Circuitalsodid not determine whether the Minnesota Policies contained an
enforceablechoice of law provision. And contrary to Plaintiff's assertion, the court is not
permitting State Farm to “relitigate all of the issues previously arguedeanded in this case.”
[#150 at 7 n.4]. Instead, the court is considering both Parties’ arguments fosttienrin the
context of conflict-oftaw analysis as applied to contract actions.

2. Argument Regarding Interpretation of Colorado Law

The courtnext turns to Plaintiff's argumenthat State Farmshould be precluded from
seeking summary judgment based on the theoryGbhkt. Rev. Stat. § 18-609(1)(a) does not
apply to the Minnesota Policies because they were not “delivered or issuedivieryde this
state with respect to any motor vehicle licensed for highway use in this' s{&tel6 at 6].
Plaintiff contends hat this argument violates thieenth Grcuit's mandate or, alternatively, is
subject to waiver.

The Tenth Circuit'smandate remanded the matter “for further proceedimgdyding
reconsideration of what state's substantive law governs this disgCging, 774 F.3d at 1313
(emphas added). Under the mandate, the cbedirs its analysis of Plaintiff's claim with the
application of Colorado’s contract confliof-laws principleso determine whether Colorado or
Minnesota substantive law applies. Toiecuit Courtdid not advise as to what conclusion the
court should reach. Nor does the mandate instruct, either expressly or waiiop)ihow the

court should apply or interpret the relevant substantive law once it determines \ateth latv
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controls. Accordingly, I find that if Colorado law governs Plaintiff's migoursuant to a contract
conflict-of-laws analysisthen nothing in the Tenth Circuit's mandate precludes this court from
considering how Colorado law applies to the Minnesota Pali€iesDish 772 F.3d at 8666
(“The important point is that nothing in the remand language in DISH | spdgificaited or
prevented the district court from allowing the Insurers to dispute the putphrte to defend on
grounds other than those that were asserted in the Insurers' original moticsimioiary
judgment”).

Neverthelessthe court’'s consideration of whether this issue has been waived depends
upon how State Farm intended the argument to be appbedis an application of substantive
Colorado law that results in the disposition of Ms. Kipling’s breach of contract ctaims just
one argument among many in considering the competing policy interestehefolorado and
Minnesotaasconsidered under the Restatem@econd) To the extenState Rrmargtesthat
even applying Colorado substantive |aMs. Kipling’'s recovery under the Minnesota Policies
would be precluded under Colo. Rev. Stat. $14609(1)(a)this court finds that State Farm has
waived such argumentState Farm could certainly have argusglow, but did not, thatven
under the application of Colorado lathe statute “applies only to liability insurance policies
issued or delivered in Colorado that directly concern or have a demonstrable relatioriany
motor vehicle licesed for highway use in this stateApodaca v. Allstate Ins. Go255 P.3d

1099, 1102, 1105 (Colo. 2011) (en band).its Order denying summary judgment, the district

* It is somewhat utlear whetheState Farnintended to use this argumeasdispositive even if
Colorado law applied, or as simply one factor in the court’s contract ceoiffliatvs analysis
underthe Restateent (Second).See Kipling 774 F.3d at 1312 (“Plaintiff relies on the policy
reasons behind Colorado’s UIM statute as requiring the state’s law to goverBtaethe forum
state’s public policy, which is always a consideration under the Restateame®tt(b), is not a
factor in decidingwhich conflict-of-laws principles— those for tort, contract, or otherwise
govern. It is simply one element to be considered along with others once the set ofngoverni
principles has been chosen.”) Therefore, this court considers each in turn.
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court observed, “the operative issue Wakether theColorado underinsured motoridiatute,
section 184-609(1)(a), C.R.S., as interpreted, allows phantiff to collect benefits under the
Minnesota Policies: [#54 at 8]. Therefore, it is clear that the interpretation of Colo. Rev. Stat. 8
10-4609(1)(a) was squarely before the court and the Parties were on notideethaeéded to
raise any issuesf statutory interpretation or applicatiorh the Colorado UIM statute prior to
trial.

The argumentthat Ms. Kipling’s recovery under the Minnesota Policies would be
precluded under a substantive application of Colo. Rev. Stat-48600(1)(a)is similar to the
argument that the substantive application of the statute does not prohibit tiMngoMerage to
the occupancy of the insured vehicleThe Tenth Circuitaffirmed the district cotis
determination that this issumad not been properly raised before tri8keeKipling, 774 F.3d at
1308-1310. As the Tenth Circuit notedll three arguments State Farm advanced prior to trial
each assumed that Minnesota law applit.at 1309.The Tenth Grcuit implicitly determined
on appeal that State Farm did not timely raise to the trial esguimentghat even ifColorado
law applied, Ms. Kipling would still not recover This court’s review confirms that at best, if
State Farm raised éhargumenthata substantive application &folorado lawwould dispose of
Ms. Kipling’s claim, it did so for the first time on Reply support of its motion fosummary
judgment,and then did not raise the court’s denial of this issueappeal. Accordingly, this
court finds such argument waive&eeGarcia v. Int'| Elevator Co., In¢.358 F.3d 777, 7882

(10th Cir. 2004).

>“An issue may be implicitly resolved by a prior appeal in three circumstafijeresolution of

the issue was a necessary step in resolving the earlier appeal; (2) oasolutie issue would
abrogate the prior decision and so must have been considered in the prior appeal; and (3) the
issue is so closely related to the earlier appeal its resolution involves noralditbnsideration

and so might have been resolved but unstatBabbs v. Anthem Blue Cross & Blue Shi€&ld0

F.3d 1275, 1279 (10th Cir. 201@)tation omitted).

19


https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034872954&serialnum=2021656484&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FA33C48A&referenceposition=1279&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034872954&serialnum=2021656484&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FA33C48A&referenceposition=1279&rs=WLW15.04

However, to the extent th&tate Farncontends the court should consider the language
of Colorado’s UIM statute gsistone facor in weighingthe conpeting policy interestander the
conflict-of-law principles as applied to contract actiotiss court findssuchconsideration is
appropriateIn arguing that Colorado law controls, Ms. Kipling argues that “[tlhe substantive
law of another jurisdiction should not apply if the application of that law would violate a
fundamental policy of the forum.” [#149 at 9]. Plaintiff then goes on to anguiepth,the
policy considerations underlying Colo. Rev. Stat. §44D9(1)(a) and concludeshat
Colorado’sis the “stronger policy in favor of ensuring that victims of auto accidents are
compensated fully for their injuries, and this policy outweighg expectation by State Farm
that no state’s laws besides Minnesota’'s would ever apply to the UM/UIM coverape
Minnesota contracts.”Iq. at 13]. To preclude State Farm from arguing, but more importantly,
this court from consideringall of the lamguage of Colo. Rev. Stat. § -20609(1)(a) in
determining what policy considerations underpin Colorado’s UIM stassifgart of its confliet
of-law analysis‘in the first instance” would inappropriately linthe analysisn which the Tenth
Circuit has directed this court to engage.

Accordingly, this court GRANT®laintiff’'s Motion to Strikeinsofar as this court finds
that State Farm has waived any argument that even if Colorado law ap@ip&in language of
Colo. Rev. Stat. §10-4-609(1)(a) precludesovery but otherwise DENIES the Motich.

1. Choice of Law Analysis
The court now turns tapplyng Colorado’s contract conflict-of-laws principles to

determine whiclstate's substantive law govetRlaintiff's claim. The outcome of the choice of

® Ultimately, however, this ruling has little practical effect. Even without corismgliehe
arguments made by State Farm that Ms. Kipling seeks to preclude, this caldt std
conclude that Minnesota substantive law applies under an analysis according to § 188 of the
Restatement (Second), as discussed in detail below.
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law analysis is dispositive, as both the Tenth Circuit and this court recogniZthéhparties did
not dispute that if Minnesota law applied, Plaintiff was not entitled to cover@@é, F.3d at
1308, and if Colorado law applies, there is no reason to disturb the prior verdict.

A. Legal Standard

A federal court sitting in diversity appligbe conflict of law rules of the forum state
SeeKlaxon Co. v. Stentor Electric Manufacturir@f,3 U.S. 487, 497 (1941%ee alscecurity
Service Federal Credit Union v. First American Mortgage Funding, 1861, F. Supp. 2d 1256,
1267 (D. Colo. 2012) Colorado has adopted the choice of law principles set forth in the
Restatement (Second) of Conflict of Laws, and will apply the law of the lstating “the most
significant relationship” to the particular issue in dispuféood Brothers Homes, Inc. Walker
Adjustment Burealg01 P.2d 1369, 447-48 (Colo. 1979).

As discussed ave, 8 1870of Restatement (Second) provides that |&weof the
statechoserby the parties to govern their contractual righiis be appliedunless either

(a) thechoserstate has no substantial relationship to the parties or the transaction
and thered no other reasonable basis for the parties' choice,

(b) application of théaw of thechoserstate would be contrary to a fundamental
policy of a state which has a materially greater interest thachtieerstate in the
determination of the particular issue and which under the rule of § 188, would be
the state of the applicabliew in the absence of an effective choicdant by the
parties.
Restatement (Second) of Conflict of Laws, § 187(1) @)demphasis added)Therefore, even
within the amlysis under 8§ 187, this court must consider what 'statebstantive law would
apply.

In the absence of a state statute that governs the choice of law anakysiactors

relevant to the choice of the applicable rule of law include
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(a) the needs ofhe interstate and international systeifig the relevant policies

of the forum; (c) the relevant policies of other interested states and theerelati

interests of those states in the determination of the particular issue; (d) the

protection of justified expectations; (e) the basic policies Uyidgrthe particular

field of law; (f) certainty, predictability and uniformity of result; and égse in

the determination and application of the law to be applied.
Restatement (Second 6. In addition, “in the absence of aneetive choice of law by the
parties,” 8 188of Restatement (Secongbrovides that the law of the state with the most
significant relationshipo the transaction and the parties, with respect to the issue at hand, should
govern the parties’ contractual righand duties. Restatement (®end), 8§ 18§1). In
determining what state has the most significant relationghg,court shouldconsider the
following factors

(a) the place of contracting;

(b) the place of negotiation of the contract;

(c) the place of performance;

(d) the location of the subject matter of the contract; and

(e) the domick, residence, nationality, place of incorporation and place of

business of the parties.
Restatemet (Second), 8 188(2). “These contacts are to be evaluated according to thee relati
importance with respect to the particular issueld.][ And, beneficiaries to a contract are
“subject to any limitations imposed by the terms of the contraCbfmnment B toRestatemet
(Second) of Conflict of Laws, § 309(4).

As noted by the Tenth Circuit, pursuant to § 193:

The validity of a contract of fire, surety or casualty insurance and thes right

created thereby are determined by the local law of the state which the parties

understood was to be the principal location of the insured risk during the term of
the policy, unless with respect to the particular issue, some other state has a more
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significant relationship under the principles stated Bto the transaction and the
parties, in which event the local law of the other state will be applied.

Restatement (Send), 8 193 Kipling, 774 F.3d at 1311SeeMitchell v. State Farm Fire & Cas.
Co., 902 F.2d 790, 79310th Cir. 1990)(“[I] n jurisdictions followingthe “most significant
relationship” test, the law of the state in which the insured property, object or wsthes r
located normally governs issues concerning the validity or effect of the mesucantract)
(citations omitted). The term*“casualty msurance includes “theft insurance, liability insurance,
collision insurance, workmen's compensation insurance and fidelity insura@oeiment a to
Restatement (Send) § 193. Against these principles, the court now considers the Parties’
respective arguments as to whether Minnesota or Colorado substantive law. applie

B. Application

1. Forum Selection Clause

As instructed by8 1870of Restatement (Secondhis courtfirst consders whether there
exists anenforceable choice of law provisiamithin the Minnesota Policieagreed to by the
contracting partiesStateFarm contends there.is Section 15 oftte Minnesota Policieis titled
“Choice of Law”andcontairs the following language: “without regard to choice of law rules, the
law of the state of Minnesota will contrfwith exception]in the event of any disagreement as to

the interpretation and application of any provision in this policy.” {#2@t 46]° According to

’ Plaintiff does not advance an argument regarding the choice of law provision, othéo tha
reassert that the court’s prior finding that the construction or interpretatidme ahsurance
policiesis notin disputeis the law of the casand should not be revisited. [#149 at 8 nA§
discussed above, this court does not find that the law of the case to date includesiaadieterm
of the applicability of the Minnesota choice of law provision.

8 Defendant states that Plaintiff's claims are “primarily brought under the State Folicy for

the Quicksilver owned 2006 Toyota Tacoma Pickup,” used by Dean Herbst, policy ne. 0539
563-23E. [#26 at 1314]. Defendant asserts that each policy at issue contains identical policy
language and endorsements and operates under the same terms, and thus it usesdleta006 T
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the excepting language, lllinois law will control any disagreemelatingto the interpretation

and application of th policy’s (1) Mutual Conditions provision [on the current] Declarations
Pag€, in the instance wher&tate Farm Mutual Automobile Insurance Comp&sued the
policy, and the “(2) Participating Policy provision [on the current] DeclamatiPagé, in the
instance where aubsidiary or affiliate of State Farm Mutual Automobile Insurance Company
issued theoolicy. [Id.]. As previously noted, both the district court and the Tenth Circuit have
recognized that in this case, there is no issue with respect to interpretati@nvedrds of the
contract, and Plaintiff has not identified any issweany disagrement as to the interpretation
and application of the terms of the policy. [#81 at 5]. The plain language of this provision
identifies Minnesota law as controlling.

The court further finds that this is not a case in which dta#e designated by the
contractual choic®f law clause hasrno substantial relationship to the parties or the transaction
and there is no other reasonable basis for the parties' ¢hoide discussed below, the
undisputed facts demonstrate that Minnesotawisere the contractigp Quicksilver is
incorporated where the individuals named on the Minnesota Policies lived and worked; where
the insurance was sought and purchased; and where the insured vehicles named in the Minnesota
Policies were routinely used. Minnesota, the chosen state, thusshbstantial relationship to
the partiesandthe transaction SeeCommentf to Restatemen{Second)8 187 (the “substantial
relationship” requirement is satisfied if one of the parties is domicilde®its principal place
of business in the state of the chosen lawif dhe stateof the chosen laws where performance
by one of the parties is to take placeCf. Topel,38 F. Supp. 2dat 1238. The Comments

elucidatingSection 18%&Acknowledge that “[wlhen the state of the chosen law has some

Tacoma Pickup policy as “the model for all Minnesota policies.” [#26 at 14; #146 at 3 n.2].
Plaintiff does not dispute the basis for or otherwise contest this approach.
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substantial relationship to the parties or the contract, the parties will be heldetthdc a
reasonable basis for their choic&bmmentf to Restatement (Second) § 187.

The second paragraph of 8§ 1i8&@xtdirects the court to consider whether #mpplication
of Minnesota lawwould be:

contrary to a fundamental policy of a state which has a materially greatesstnter

than the chosen state in the determination of the particular issue and which under

the rule of § 188, would be the state of the applicable law in the absence of an

effective choice of law by the parties.
Restatement (Second 187(2). Therefoe, the court also considers iah state has the greater
interest in determining the particular issaed whichstate, under the rule of § 188ould be the
state of the gplicable law absent the choice-of-law provision in the Minnesota Policies.

2. MostSignificant Relationship Test

This courtbegirs its analysisunder § 188 by considering the contacts specified in §
188(2) in applying the policy considerations enumerated in 8 6. It is clear from thpuiedis
facts that Minnesota is the location of each of the five events considered in § 188(2). The four
Quickdlver employees named as the principal drivers of the vehicles covered byrthesilia
Policies lived and worked in Minnesotsésee, e.q.[#146-1 at13, 14, 28, 29, 42, 43, 567,
#1463 at 11 11, 19, 27, 38]. These individuals sought automobile irure coverage from a

State Farm agent whose office was located in Minnes&ee, e.g.[#26-1 at § 16]. The

Minnesota Policies were underwritten in Minnesota. [#348 1 12, 20, 29, 38]The place of

® Plaintiff takes issue with certain paragrajisuded in the affidavit of Tim Meyer, offered by
State Farm in his capacity as the insurance agent whose “predecessor soidirthke State

Farm Policy Number 53 956801-23E.” [#1461 at § 9]. Plaintiff challenges certain of Mr.
Meyer's attestations on the basis that he was never disclosed, Plaintifithesd an opportunity

to conduct discovery regarding his statements, and the statements “have no appdreéousr
basis in fact and are not based on personal knowledge.” [#162 at 2]. However, | find
independent support in the record for the fact that the designated principal users ofdles vehi
covered by the Minnesota Policies lived and worked in Minness¢®, e.g[#26-1 at 1 10, 29,

33].
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contracting and negotiationf the contract waMinnesota. [#146-1 at M 1718, 3233, 4647,

60-61]. The Quicksilver corporation that approved of and authorized the policies was either the
holding company, Quicksilver, or the Minnesota subsidiary, and was thus incorporated in and
held its principalplace of business in Minnesot&ee[#149-1 at 68 (“Quicksilver paid for the
vehicle, whether it be Inc. or Minnesota. It depended on the time going back 30]ye&he
contracting prties’ expectation was that the insured vehicles would be used only in Minnesota,
and those vehicles were in fact used only in Minnesota. [ 1416, 2931, 4345, 57-

59; #1463 at 17 9, 17, 25, and B# In only two instances is Minnesota not implicated: State
Farm is incorporated in lllinois; and Colorado is the situs of the automobile miccide
Significantly, the auto accident theausedVir. Kipling’s untimely death and led tihis action

did not involve the 2006 Toyota Tacoma, the 2008 Toyota Sequoia, the 2008 Toyota Corolla, or
the 2007 Toyota Camry, or amy the principal drivers as listed under the Minnesota Policies.
Cf. State Farm Mut. Auto. Ins. Co. v. Mendj@a5 P.2d 909, 911 (Colo. App. 1993) (following
auto accident in New Mexico, rejectimgsured’'s argument that New Mexico law appladl

finding Colorado had most significant relationship to the conttzted on the residency of the
insured, where the vehicle was licensed, where the insurance was issued, anthevbeverage

was intended to apply; and finding tHatts concerning the logah of the acciderftwere not

relevant in determining choice of law for contract construt}ioh

19 plaintiff likewise takes issue with several of these paragraphsever, | find independent
support in the record for accepting as true thattmracting parties expected the vehicles to be
used exclusively or primarily in Minnesota and that the scope of the vehiclesassowmited.

X The court previously distinguisheMendiola in its order denying summary judgment,
explaining that “[t] he only issue here is whether the Colorado underinsured motorist
statutesection 164-609(1)(a), C.R.S as interpreted, allows the plaintiff to collect benefits
under the Minnesota PoliciésKipling v. State Farm Mut. Auto. Ins. Gdlo. 11cv—01948—
BNB-CBS, 2012 WL 5409795, at *4 (D. Colo. Nov. 6, 2012).
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Section 188(3) of the Restatesant (Secondfounsels thaf[i] f the place of negotiating
the contract and the place of performance are in the same state, the loochtHanstate will
usually be applied, except as otherwise provided ia8819%nd203” Indeed,“[ijnsurance
policies generally are interpreted under the law of the state where the poligsuas.” TPLC,

Inc. v. United Nat. Ins. Co44 F.3d 1484, 1491 n@0th Cir. 1995)(citing Budd v. American
Excess Ins. C0928 F.2d 344, 347 (10th Cit991). *“Protection of parties' expectations is a
central policyunderlying the law of contractsPirkey v. Hospital Corp. of Americd83 F.
Supp. 770, 773D. Colo. 1980) and “the needs of an interstate system require respect for
contractual choices.Brown v. Fryer No. 12cv—-01740-€EMA-KMT, 2013 WL 1191405, at *3

(D. Colo. Mar. 22, 2013(citing TPLC, Inc.,44 F.3dat 1490.

As the court held iMTPLC, Inc, the state of incorporation and where the principal place
of business is located hathé greatest interest in seeing that its lapgly when interpreting the
notice provisions of insurance contracts written and issbgdhat state’snsurers. TPLC, Inc,

44 F.3d at 1491. This is noteworthy here, where the Minnesota Policies were issued to be
compliant with Minnesota law, include multiple references to Minnesotasesy,e.g.[#26-13

at 1, 4, 18, 20], and where the ratings and premiums were calculated in reliance uponaitye prim
risk being in MinnesotaSee[#26-5; #267; #269; #2611]; but seg#149 at 22, § 7 (“Admitted

that benefits could be paih eigible insureds for accidents occurring outside the state of
Minnesota”) (emphasis in original)].See alsoComment b to Restatement (Second) §;193

Mitchell, 902 F.2dat 794 (“the location of an insured property is not merely one factor to be
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balanced against others in determining the law governing the parties' rights undesramcans
contract..it is the single most important factor in making this choice of law determiratién

Indeed, Brandon Emlen, a Pricing Manager in the Property & Casualty Attuaria
Department of State Farm Mutual Automobile Insurance Company, satitedt State Farm
calculaes the premium for auto insurance coverage based on the rates for the state where the
vehicle is “principally garaged.” [#14B at  7]. Furthermore, State Farm “determines the rates
for [UM/UIM] coverage by considering the laws of that particular staghistorical experience
in that state and how current loss trends and other factors may affect fuiareeese for that
state.” [d. at T 9]. State Farm'’s rates are based on particular requirements and conditions of
UM/UIM coverage in a state, andhé fact that Minnesota law does not permit stacking of
UM/UIM coverage would be considered [in developing rates for the statédl’ af {1 11].
Michael Roehm, a Team Manager in the Underwriting Departmertate Farm Mutual
Automobile Insurance Compgnattests that four Minnesota residential addresses were “used to
determine the partial premium rate charged” for each of the four vehicles cowerée b
Minnesota Policies. [#148 at 1 9, 17, 25, 34]. Mr. Roehm further attests that each of the four
vehicles covered by the Minnesota Policies were “to be garaged in Minneddtaat [f 11, 19,
27, 36].

Plaintiff places great emphasis on Colorado’s policy considerations in allomjured

persons to stack UIM benefitsSee, e.g.[#149 at 9]. This factor simply cannot surmount the

12 plaintiff states that the Colorado Supreme Court “has not adopted Section 193 of the
Restatement, and it is not appropriately analyzed here as a result.” [#149 dtd imedheless

cites several cases where courts in Colorado have considered section 193 in analyaing a cl
[#149 at 1718], and acknowledges that the Tenth Circuit referenced section XBlimg to
demonstrate that the Restatement (Secoscifically addressé€ontracts of Fire, Surety or
Casualty Insurancé 774 F.3d at 1311. 1 find no compelling reason here, and Plaintiff has
provided none, to abstain from considering the guidance provided in section 193 in mysanalysi
of her claim.
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other considerations that favor the application of Minnesota law, howeverTPL&, Inc.court
opined that “[i]t simply would not make sense to hdwesurer’s] insurance contract notice
provisions interpreted in fifty different ways every time a dispute araseeba[it] and one of
its insureds. [Id.] Here, the Kiplings were not parties to the contract. They were not listed as
principal drivers under the Minnesota Policies, and State Farm had no reason to consider the
Kiplings’ use of a vehicle in Colorado in calculating the premiums set forth umelédihnesota
Policies. This is significant because, in entering the contract, Staeh@al no expectaticimat
it would be exposed to risk in a state in which the laws allow injured partiescto \$til
benefits. There is no evidence in the record that the parties to the Minnesota Pelities
chose or expecte@oloradolaw to govern issues arising undée policies Cf. Mitchell 902
F.2dat 794. | find that in consideration of the policies underlying contract law, in furtieeofnc
the protection of parties’ justified expectations in entering a contract, to a&dantainty,
predictability, and unifanity of result, and to facilitate the goals of ease in the determination and
application of law,the analysis under 888 of the Restatement leads to the conclusion that
notwithstanding the choice of law provisiollinnesotais the state Wwhich has a mateaily
greater interest.in the determination of the particular issue and which under the rule of § 188,
would be the state of the applicable law in the absence of an effective choice of lae by th
parties’ ' Restatement (Second 187(2}b).

Therefore, even absent the choice of law provisions in the Minnesota Policiesuttis ¢

concludes that Minnesota law controls.

3 1n light of this finding, | need not reach Defendant’s argument regarding how GaloSkat.

§ 104-609(1)(a) aplies to the Minnesota Policies, except to note that authority has evolved
since this mattewas previously before the district cotmtsuggest that the statutagplies only

to liability insurance policies issued or delivered in Colorado that direottgezn or have
demonstrable relationship tarly motor vehicle licensed for highway use in this state.
Apodaca v. Allstate Ins. C&55 P.3d 1099, 1102, 1105 (Colo. 2011) (en banc).
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3. Whether the Application of Minnesota Law is Contrary tioe
FundamentaPolicy of Colorado

Even if the court weréo determine that Colorado, rather than Minnesota, was the state
that had a more significant relationslhich it does not)the court wouldverride the choice
of-law provision in the Minnesota Policiesly if the application of Minnesota law would be
“contrary to a fundamental policy @olorado.” Restatement (Second) § 18{#R)First,
Plaintiff does na independentlyargue that the choice of law provision is not enforceable
pursuant to§ 187(2)(b). See generallyj#149]. She arguesn her Response to Defendant’s
Motion for Summary Judgment on Remand tBal87 is inapplicable because there is “no
disagreemenf] about how to interpret the underinsured motorist coverage provisifw$hat
the Minnesota Policies say about their UIM coverage is ndispute,” [#162 at 5], and thus the
type of disagreement for which Minnesota law should control has not afsernhe reasons set
forth above, this court respectfully disagrees that it should omit § 187 from itssianaly
Furthermorethe contract is cledghat Minnesota law is the choice of law for disputes arising out
of the policies, except in the limited circumstances as described beloprékation, for which
lllinois law should apply.See Brown 2013 WL 1191405, at *&[the insurer and the insured]
who entered into the contract, clearly expected that Indiana law would govern, agettiga
the choice of law provision included in the polizy* To the extent Plaintiff suggests the choice
of law provison is less effectivdbecauseuicksilver did notaffirmatively negotiate which law
should apply in the event of a dispute concerning the policies, this court is not pers8aded.

Commentb to Restatement (Secong)187 (“Choiceof-law provisions contained ifadhesion]

14 Plaintiff frames the dispute at issue here as “whether the Minnesota Policigadanrsier
Colorado law.” [#162 at 5]. This styling presupposes that Colorado lawesypl the
determination of Plaintif§ claim and thus circumvents the very analysis the Tenth Circuit
directed this court to engage in.
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contracts are usually respected. Nevertheless, the forum will scruticizeesntracts with care
and will refuse to apply any choieé-law provision they may contain if to do so would result in
substantial injustice to the adherént.See also HanseB876 P.2dat 113 (upholding choice of
law provision inwritten incentive compensation pldetween bank branch manager and his
employer). Indeed, no party to the Minnesota Policies has complainedh@atoice of law
provision should not be upheld tme basis that the contract is one of adhesidnd, based on
the substantial relationship between the contracting parties, the contractirmmeddth, | do not
find that enforcing the choice-of-law provision would result in substantial iogust

Sewond,{t]o succeed on a claim that the chosen law contravenes a fundamental policy of
the forum state, the policy must be a substantial "onetHHansen876 P.2d at 113
(citing Pirkey, 483 F. Suppat 770)(application of the chosen law for question of damages
would have raised fundamental due process probjer@$)Saveraid v. State Farm Ins. C697
F. App'x 492, 49510th Cir. 2015)noting, in considering whether New Mexico would apply its
own law toallow stacking of UIM coverage under the exception that allows New Megriadsc
to consider whethehe foreign law would violatéa fundamental principle of justice under New
Mexico law, that ‘{m]ere differences among state laws should not be enough to invoke the public
policy exception...Otherwise, the forum law would always apply unless the foreigwéae
identical, and the exception would swallow the rylécitations omitted).As previously noted,
it is unclear that it is fundamental policy of C@do to apply 8§ 14-609(1)(a) to insurance
policies written or delivered outside of Colorad®eeApodaca 255 P.3d at 1102, 1105.

As Plaintiff concedes that under Minnesota law she is not entitled to UIM Isenefit
contained in the Minesota Policies, irid that judgment in favor of State Farm and agdihst

Kipling is appropriate.
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CONCLUSION
For the foregoing reass,| T ISORDERED that
1. Defendant’s Motion for Summary Judgment [#1466RANTED;
2. Plaintiff's Motion for Summary Judgment [#149]0&ENIED;
3. Plaintiff's Motion to Strike [#150] iSRANTED IN PART andDENIED IN PART;
and
4. The Clerk of the Court is directed ENTER JUDGMENT in favor of Defendant State

Farm Mutual Automobile Insurance Company and against Plaintiff Kathrymigipli

DATED: February 3, 2016 BY THE COURT:

sMNina Y. Wang
United States Magistrate Judge
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